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CoRiTELiA  J.  BsROEN  and  Victor  B.  Bergen  vs.  Bichard      s\h        91 
A.  Udall  and  Cornelius  J.  Bergen.  Jll  Al>*350|. 

Where  a  daughter,  immediately  upon  her  arrival  at  lawful  age,  makes  a  yoI- 
imtary  conveyance  for  the  benefit  of  her  father,  the  transaction  will  he  ex- 
amined by  the  court  with  the  most  jealoos  scrutiny  and  suspicion. 

The  person  relying  upon  the  conveyance  must  show  affirmatively,  not  only 
that  the  one  who  made  it  understood  its  nature  and  effect,  and  executed  it 
▼olimtarfly,  bat  that  such  will  and  intention  was  not  in  any  degree  the  re- 
sult of  misrepresentation  or  mistake,  and  was  not  induced  by  the  exertion 
for  selfish  purposes,  and  for  his  own  exclusive  benefit,  of  the  infiuence  or 
ooDtrol  which  the  father  possessed  over  bis  daughter. 

There  is  no  law  against  a  child  bestowing  upon  a  parent  any  property,  of 
which  she  may  be  the  owner,  because  she  loves  him,  and  desires  to  pro- 
mote his  interests.  But  there  is  an  inflexible  principle  both  of  public  policy 
and  private  justice  which  forbids  a  parent  making  use  of  his  influence,  or 
his  child's  afiection,  to  impose  upon  her  mind  a  purpose  of  bounty  to  him. 

If  the  design  to  make  the  gift  originated  in  the  mind  of  the  child,  or  was  at 
least  unsuggested  by  any  agency  of  the  parent,  the  act  is,  as  unimpeachable 
in  law  as  it  may  be  laudable  in  morals.    But  if  the  mind  of  the  donor  was 


10  OASES  m  THE  SUPREME  OOUKT. 

Bergen  «.  Udall. 

brought  to  a  purpose  preconceived  by  the  parent  for  his  own  sole  adrantage, 
by  an  inflnence  which  the  donor  could  not  escape,  in  the  circumstances  in 
which  she  was  placed^and  which  is  deliberately  used  to  effect  such  a  pur- 
pose, thy  that  influence,  or  its  exercise,  will  be  held  to  hare  been  undue 
and  improper. 

In  all  dealings  between  parent  and  child,  under  such  circumstances,  the  most 
scrupulous  good  faith — vberrimajldes — must  be  observed ;  and  the  weaker 
party  must  be  put  upon  an  equal  footing  with  the  stronger,  by  a  complete  dis- 
closure of  all  material  facts,  and  the  abnegation,  as  far  as  possible,  of  any 
control  or  dominion,  as  well  as  of  all  mere  selfish  projects  or  attempts. 

n.  being  the  owner  of  a  tract  of  land  lying  on  the  west  side  of  a  certain  brook, 
and  the  plaintifi*,  his  daughter,  an  infant  under  18  years  of  age,  being  the 
owner  of  a  farm  lying  opposite,  on  the  east  side  of  the  same  brook,  U.  offered 
to  sell  to  B.  a  part  of  his  land  lying  immediately  adjoining  the  brook,  but  B. 
refused  to  purchase  the  same  unless,  together  with  the  land,  he  could  secure 
the  right  to  construct  a  dam  across  the  stream,  so  as  to  pond  back  the  wa- 
ter and  overflow  the  land  of  the  plaintiff.  U.  thereupon  conveyed  to  B.  a 
part  of  his  said  farm  lying  on  the  west  side  of  the  brook,  for  the  sum  of 
|17,600,  together  with  the  right  to  B.  in  perpetuity,  to  construct  across  said 
brook  a  dam  five  feet  in  height,  and  covenanted  in  the  deed,  that  the  plain- 
tiff should,  within  six  months  after  arriving  at  the  age  of  twenty-one  years, 
grant  and  secure  to  B.  in  perpetuity  the  right  to  construct,  maintain  and 
keep  the  said  dam ;  the  sum  of  |4000,  the  estimated  price  or  value  of  the 
privilege  being  secured  to  be  paid  by  B.'s  bond  and  mortgage,  payable 
when  the  plaintiff  should,  after  arriving  at  the  age  of  twenty-one,  execute 
a  deed  of  confirmation  in  respect  to  such  privilege.  The  plaintiff,  by  a  deed 
dated  the  same  day  the  deed  from  U.  to  B.  was  executed,  conveyed  to  B. 
the  right  and  privilege  to  make  a  dam  across  said  brook  and  thereby  to 
submerge  her  land.  This  was  done  with  the  advice  of  her  counsel,  and 
with  the  understanding  that  she  could  ratify  or  disaffirm  the  act  when  She 
should  reach  the  age  of  twenty-one.  When  she  became  of  age  she  made  no 
attempt,  and  gave  no  indication  of  a  purpose,  to  complete  the  gift.  On  the 
contrary,  upon  an  officer  coming  t9  her  father's  house  to  take  her  acknowl- 
edgment to  a  conveyance  of  the  privilege,  she  refused  to  execute  the  paper. 
A  week  later  she  again  declined  executing  it.  Being  subsequently  thrown 
from  a  wagon  she  was  somewhat  hurt,  and  a  good  deal  frightened.  While 
still  unwell  and  hysterical,  her  father  came  to  see  her,  accompanied  by  Mrs. 
C.  the  mother  of  his  second  wife,  who  was  selected  by  U.  on  account  of  her 
supposed  influence  over  the  plaintiff.  Mrs.  C.  urged  her,  strongly,  to  exe- 
cute a  deed  of  confirmation ;  telling  her  it  was  her  duty  to  her  father  to  do 
so,  and  speaking  of  his  necessities.  And,  carefully  ignoring  the  plaintiff's 
own  rights  and  interests,  Mrs.  C.  urged  that  if  she  refused  to  sign  the  deed, 
no  one  would  be  benefited  but  B.,  and  that  the  question  for  her  to  determ- 
ine was  whether  she  would  benefit  her  father,  or  B.  The  plaintiff,  finally, 
told  U.  that  if  he  would  secure  the  sum  of  |4000,  to  be  paid  to  her  brother 
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and  Bister,  at  his  death,  she  would  conflrm  the  deed.  8he  was  infonned  by 
U.  that  he  had  made  a  will,  and  given  them  more  than  that  amonnt ;  and 
supposing  that  the  |4000  which  her  compliance  would  be  the  means  of  pro- 
curing from  B.  would  be  effectually  secured  to  her  brother  and  sister,  at 
her  father's  death,  she  at  length  executed  a  deed  of  confirmation. 

HtU  that  the  deed,  thus  obtained,  was  not  the  result  of  the  deliberate,  un- 
aided and  uncontrolled  action  of  the  plaintiff's  own  mind,  but  was  procured 
by  the  agency  of  means  and  motives,  and  the  suggestions  of  others.  That 
it  was  not  to  be  regarded,  and  could  not  therefore  be  maintained,  as  an' act 
of  pure  bounty,  proceeding  merely  from  the  natural  affection  of  a  child  for 
a  parent ;  but  was  the  result  of  a  purpose  which  she  was  led  by  others  to 
f<»m ;  that  the  plaintiff  was  therefore  entitled  to  relief  against  the  deed ; 
and  that  the  same  should  be  set  aside,  unless  U.  should  pay  to  her  the  sum 
stipulated  and  agreed  upon  by  B.  as  the  price  of  the  privileges  to  be  con- 
veyed to  him  by  her ;  or,  the  fair  value  of  the  rights  and  privileges  con- 
ferred by  her  deed  of  confirmation. 

HM  alaOf  that  a  deed  thus  obtained  from  a  grantor,  young  and  inexperienced, 
not  yet  emancipated  from  the  matural  influence  and  control  of  her  father, 
without  discreet  advisers,  whom  she  couid  consult,  and  surrounded  by  those 
who  were  either  under  the  control  and  influence  of  her  father,  or  who  were 
actirely  assisting  his  purpose  and  laboring  for  his  interests,  the  grantor 
being  iU,  at  the  time,  could  not  be  sustained ;  notwithstanding  the  evidence 
fen  short  of  showing  either  gross  intentional  misrepresentation  and  fraud,  or 
threats  and  coercion,  on  the  part  of  the  father. 

f[E  complaint  in  this  case  alleged  that  the  plaintiff^  Cor- 
nelia J.  Bergen,  was  the  daughter  of  the  defendant, 
Bichard  A.  Udall,  of  his  first  marriage.  That  she  attained 
the  age  of  twenty-one  years  on  the  10th  day  of  April,  1857, 
and  was  the  wife  of  the  other  plaintiff,  Victor  B.  Bergen,  of 
the  town  of  Islip,  in  the  county  of  Suffolki  That  the  defend- 
ant Udall,  being  the  owner  of  a  large  tract  of  land  at  Islip, 
lying  on  the  west  side  of  a  certain  brook  called  "  the  Willis 
brook,"  and  she,  the  said  Cornelia,  being  the  owner  and  well 
seised  in  her  own  right  and  estate  of  a  farm  lying  on  the  east 
side  of  the  same  brook,  which  was  devised  to  her  in  fee  by  her 
grandfetther,  the  said  Udall  offered  to  sell  to  the  defendant 
Cornelius  J.  Bergen  a  part  of  his  land  lying  immediately  ad- 
joining said  brook,  but  that  Bergen  refused  to  purchase  the 
same,  unless,  together  with  the  land,  he  could  purchase  or 
secure  to  himself  in  perpetuity,  the  right  to  construct  and 
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maintain  a  dam  at  the  great  south  road  or  highway  leading 
from  Babylon  to  Patchogue,  across  the  said  brook,  to  the  height 
of  about  five  feet^  and  so  as  to  pond  back  the  water  and  over- 
flow the  land  of  the  said  Cornelia,  lying  immediately  on  the 
east  side  of  the  said  brook.  That  Udall,  for  the  purpose,  among 
others,  of  securing  to  the  said  Cornelius  J.  Bergen  the  said 
right,  on  or  about  the  1st  day  of  April,  1854,  did,  by  a  deed 
executed  by  himself  and  his  wife,  bearing  date  on  that  day, 
grant  and  convey  to  the  said  Cornelius  J.  Bergen,  his  heirs 
and  assigns,  for  the  price  or  consideration  of  $17,500,  a  part 
of  his  farm  lying  on  the  west  side  of  said  brook,  "  together 
with  the  right  to  the  said  Cornelius  J.  Bergen,  his  heirs  and 
assigns,  in  perpetuity,  to  pond  the  water  in  the  said  brook  by 
constructing  and  maintaining  a  dam  across  said  brook  at  or 
near  the  great  south  road,  which  shall  raise  the  water  of  said 
broolc,  not  exceeding  five  feet  above  its  (then)  present  natural 
surface  where  the  dam  shall  be  constructed.''  That  Udall,  in 
and  by  said  deed,  covenanted  with  Bergen  substantially  as  fol- 
lows :  "  Inasmuch  as  the  lands  on  the  east  side  of  the  brook 
hereinbefore  mentioned  belong  to  the  said  Cornelia  J.  Udall, 
the  daughter  of  the  said  Bichard  A.  Udall,  who  is  a  minor, 
and  the  construction  of  a  dam  across  the  said  brook  will  cause 
a  part  or  portion  of  the  lands  of  the  said  Cornelia  J.  Udall  to 
be  overflowed,  and  the  right  or  privilege  to  cause  such  over- 
flow, hereinbefore  granted  by  these  presents  being  considered 
by  the  parties  hereto  to  form  $4000  of  the  consideration  or 
purchase  money  hereinbefore  in  these  presents  expressed,  now 
in  consideration  thereof  the  said  Bichard  A.  Udall,  for  himself, 
his  heirs,  executors  and  administrators,  doth  hereby  covenant, 
promise  and  agree  to  and  with  the  said  Cornelius  J.  Bergen, 
his  heirs  and  assigns,  that  the  said  Cornelia  J.  TJ^dall  shall  and 
will,  within  six  months  from  the  time  she  shall  arrive  at  the 
age  of  twenty-one  years,  if  she  be  then  living,  grant  and  se- 
cure in  perpetuity  to  the  said  Cornelius  J.  Bergen,  his  heirs 
and  assigns,  or  owners  of  the  lands  and  premises  hereinbefore 
granted,  the  right  and  privilege  to  construct  and  maintain  and 
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keep  constmcted  and  maintained  the  said  dam  across  the  said 
brook,  and  to  overflow  and  keep  overflowed  so  much  of  the 
land  of  the  said  Cornelia  J.  Udall  as  may  be  required  to  make 
a  fall  of  water  not  exceeding  five  feet  in  perpendicular  height 
over  the  same."  That  the  said  $4000,  the  estimated  price  or 
value  of  the  said  privilege,  was  secured  to  be  paid  by  the  said 
Cornelius  J.  Bergen,  by  his  bond  and  mortgage  upon  the  land 
and  privilege  so  conveyed  to  him,  to  become  payable  when  the 
plaintiff  Cornelia  J.  Bergen  should,  after  her  arrival  at  the 
age  of  twenty-one  years,  execute  and  deliver  a  deed  or  instru- 
ment confirming  the  right  granted  as  aforesaid.  That  said 
Bergen  did,  soon  after  the  execution  and  delivery  of  the  deed 
firom  Udall  to  him,  construct  such  dam,  to  the  height  of  about 
five  feet,  which  caused  the  water  in  said  brook  to  pond  back 
and  overflow  the  land  of  the  plaintiff  Cornelia  J.  Bergen,  on 
the  east  side  of  said  brook,  to  the  extent  of  several  acres,  to 
the  great  detriment  and  injury  of  the  said  land,  and  her  right 
and  interest  therein.  That  at  the  time  of  the  execution  and 
delivery  of  the  said  deed  to  Bergen,  and  of  the  bond  and  mort- 
gage by  the  latter  to  UdaU,  the  plaintiff  Cornelia  J.  was  an 
infant  under  the  age  of  ty^enty-one  years,  to  wit,  of  the  age 
of  nearly  eighteen  years,  sole  and  unmarried.  That  she  then 
lived  with  her  father  and  his  second  wife,  at  Islip ;  and  that 
on  the  same  day,  or  soon  after  she  arrived  at  lawful  age, 
Udall's  wife  came  to  the  room  of  the  plaintiff  Cornelia  J.  Ber- 
gen, and  informed  her  that  Mr.  Mowbray,  a  justice  of  the 
peace,  was  coming,  or  had  come,  to  the  house  to  take  her  the 
said  Cornelia's  acknowledgment  to  an  instrument  confirming 
to  the  said  Cornelius  J.  Bergen  the  said  right,  and  urged  her 
to  prepare  herself  to  see  the  said  justice  and  acknowledge  the 
said  instrument.  That  the  said  Cornelia  stated  to  her  said 
stepmother  that  she  had  considered  the  matter,  and  had  come 
to  the  conclusion  not  to  sign  away  her  right,  and  that  she 
would  not  see  the  justice,  nor  sign  the  instrument ;  whereupon 
Mrs.  Udall  with  violence  took  hold  of  her  and  shook  her,  and 
commanded  her  to  go  before  the  justice  and  sign  and  acknowl- 
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edge  the  instrument ;  and  as  an  inducement  for  her  to  do  so, 
Mrs.  Udall  represented  to  her,  in  the  presence  of  her  father, 
that  he  was  in  very  great  want  of  the  money  to  be  paid  on 
the  mortgage  so  soon  as  said  instrument  should  be  signed  and 
acknowledged  by  her,  and  that  if  she  did  not  sign  it,  or  he 
did  not  get  the  money,  he  would  have  to  go  to  prison ;  but 
that  the  said  Cornelia  still  persisted  in  her  refusal  to  see  the 
justice  or  sign  the  instrument,  and  did  not  sign  it.  That  on 
the  same  day,  or  the  next  following,  the  said  Cornelia  left  her 
father's  house,  and  went  to  the  house  on  her  own  land,  occu- 
pied by  her  maternal  great  uncle,  Joshua  Willis,  where  she 
continued  to  reside  until  her  marriage  with  the  plaintiff,  Vic- 
tor B.  Bergen,  and  where  she  now  resides.  That  while  the 
said  Cornelia  was  residing  at  the  house  of  said  Willis,  and 
within  a  day  or  two  after  she  had  left  her  father's  house,  the 
said  Cornelius  J.  Bergen  tendered  to  her  an  instrument  in 
writing  to  sign,  confirming  to  him  the  said  right  or  privilege 
so  granted  to  him  as  aforesaid ;  that  a  justice  of  the  peace 
was  there,  also,  to  take  her  acknowledgment  thereof,  but  that 
she,  in  the  presence  of  her  said  uncle  and  of  her  guardian, 
Samuel  J.  Underbill,  and  of  said  Cornelius  J.  Bergen,  again 
refused  to  sign  or  acknowledge  the  same.  That  on  the  next 
day  or  two  thereafter  she  was  accidentally,  while  riding, 
thrown  from  a  carriage,  which  caused  her  great  bodily  pain, 
nervousness  and  illness,  so  as  to  confine  her  to  her  bed  for  two 
or  three  days.  And  that,  while  suffering  with  that  illness, 
Mary  Ann  Carll,  the  mother  of  Mrs.  Udall,  and  in  whose  pres- 
ence the  said  Cornelia  always  felt  great  restraint,  came  with 
Mr.  Udall  to  the  house  of  the  said  Joshua  Willis,  and  into  the 
room  where  the  said  Cornelia  then  was  confined  to  her  bed, 
and  by  urgent  and  pressing  importunities  of  her  father's  ne- 
cessities for  money,  and  of  her  duties  which  as  a  daughter  she 
owed  to  her  father,  and  various  other  similar  appeals,  made 
in  the  presence  and  hearing  of  her  father,  and  to  get  rid  of 
their  presence  and  importunities,  and  so  that  she  might  have 
peace  and  quiet,  which  in  her  then  condition  she  so  much  re- 
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quired,  she,  the  said  Cornelia,  did  sign  an  instrument  in  writing, 
a  copy  of  which  was  annexed,  marked  schedule  A.  That  no 
consideration  whatever  was  paid  to  her  for  signing  the  said 
instrument  in  writing,  and  that  the  same  was  so  obtained 
from  her  by  her  said  father,  as  aforesaid,  and  without  any 
consideration  whatever.  That  the  price  or  consideration 
money  for  said  right  or  privilege,  which  was  secured  to  be  paid 
by  said  bond  and  mortgage,  of  right  and  in  justice,  belong  to 
the  said  Cornelia  J.  Bergen.  That  Bichard  A.  Udall,  at  the 
time  of  the  execution  of  the  deed  and  grant  to  Cornelius  J. 
Bergen,  well  knew,  and  Mrs.  Udall  and  Mrs.  Carll,  at  the  time 
of  their  so  importuning  and  urging  her  to  sign  the  said  instru- 
ment, well  knew,  that  the  price  or  consideration  money  for  the 
right  or  privilege  so  granted  to  Bergen,  rightfully  belonged  to 
her  the  said  Cornelia,  and  that  she  was  desirous  that  the  money 
should  be  secured  for  the  benefit  of  her  sister  Phebe,  and  her 
brother  Bichard,  who  were  not  as  well  provided  for  as  herself 
That  on  one  or  two  occasions  after  the  said  Cornelia  had  ar- 
rived at  lawful  age,  and  before  the  said  instrument  was  signed 
by  her,  Mrs.  Carll  represented  to  her,  as  one  inducement  to 
sign  the  same,  that  her  father  had  made  his  last  wiU  and  tes- 
tament, in  which  he  had  made  provision  for  all  his  children 
to  share  equally  alike ;  that  she  had  seen  the  will,  and  that 
Phebe  Udall  and  Bichard  Udall,  the  brother  and  sister  of  the 
said  Cornelia,  would  get  thereby  more  than  the  amount  se- 
cured by  said  mortgage.  That  her  father  and  his  wife  had 
before  then  also  made  similar  representations,  which  she  then 
believed,  but  that  said  representations  were  wholly  untrue. 
That  the  said  instrument  in  writing,  so  signed  by  the  plaintiff, 
Cornelia  J.  Bergen,  was  signed  and  delivered  by  her  to  her  father 
by  undue  and  improper  influences,  means,  promptings,  impor- 
tunities, fraudulent  representations  and  commands,  used  and 
practiced  upon  her  so  as  aforesaid,  and  against  her  free  will 
and  consent,  and  while  she  was  under  restraint.  That  the 
said  instrument  had  been  proved,  sufficiently  to  entitle  it  to 
be  recorded,  and  it  had  been  recorded,  in  the  clerk's  office  of 
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Suffolk  coanty.  And  the  plaintiffs  claimed^and  insisted  that 
the  same  ought  to  be  declared  null  ^nd  void  by  this  court, 
and  ordered  to  be  delivered  up  and  canceled  of  record ;  and 
that  the  said  Cornelia  should  be  decreed  to  be  entitled  to  the 
price  or  consideration  money  for  the  said  right,  so  granted  to 
Bergen,  and  which  was  secured  to  be  paid  by  the  said  bond 
and  mortgage,  to  Udall,  upon  her  executing,  freely  and  vol- 
untaril}',  an  instrument  confirming  such  rights.  That  Udall 
is  pressing  Cornelius  J.  Bergen  for  the  payment  of  the  moneys 
secured  by  the  said  bond  and  mortgage,  and  threatens  to  take 
proceedings  to  foreclose  the  same,  and  to  use  and  set  up  the 
instrument  in  writing  so  signed  by  the  said  Cornelia,  as  good 
and  valid  in  the  law,  and  as  a  full  performance  of  the  covenant 
on  his  part  in  the  said  deed  contained,  and  as  entitling  him 
to  the  money  secured  by  the  said  bond  and  mortgage.  Whereas 
the  plaintiffs  charged  and  alleged  to  the  contrary,  and  insisted 
that  the  said  instrument  in  writing  was  null  and  void,  and 
ought  to  be  so  declared,  for  the  reasons  aforesaid.  And  the 
plaintiffs  insisted  that  the  defendant  Richard  A.  Udall  ought 
to  be  restrained  by  the  order  of  this  court  from  using,  setting 
up,  or  attempting  to  use  or  set  up,  the  said  instrument  as 
'  valid,  in  any  action  or  proceedings  at  law  or  in  equity,  and 
also  from  claiming  or  asserting  any  right  or  benefit  under  the 
same,  and  to  pay  the  costs  of  this  action ;  and  that  Cornelius 
J.  Bergen  ought  also  to  be  restrained  from  claiming  or  deriv- 
ing any  benefit  under  said  instrument,  as  against  the  said 
Cornelia  J.  Bergen,  or  her  rights  in  her  lands  so  overflowed 
as  aforesaid. 

And  the  plaintiffs  prayed  for  a  judgment  that  the  instru* 
ment  in  writing  so  signed  by  the  said  Cornelia  J.  Bergen 
ought  to  be,  and  is,  null  and  void  as  having  been  obtained 
from  her  by  fraud,  imposition,  fear,  and  undue  influence,  and 
that  the  same  be  adjudged  to  be  delivered  up  and  canceled 
of  record ;  and  that  Udall  might  be  restrained  from  using, 
setting  up,  or  attempting  to  use  or  set  up,  the  said  instrument 
as  valid,  in  any  action  or  proceedings  at  law  or  in  equity,  and 
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from  daimiiig  or  asserting  any  right  or  benefit  nnder  the 
tame ;  and  that  Cornelius  J.  Bergen  might  also  be  restrained 
from  claiming  or  deriving  any  benefit  nnder  said  instniment, 
as  against  the  said  Cornelia  J.  Bergen,  or  her  rights  in  her 
said  land,  until  the  further  order  of  the  court ;  and  for  further 
and  other  relief 

The  iBstrnment  in  writing  referred  to  in  the  complaint,  and 
set  forth  at  length  in  schedule  A.  annexed  thereto,  executed 
by  the  plaintiff  Cornelia  J.  Bei^n  after  she  became  of  age, 
was  dated  April  20, 1857.  It  recited  the  execution  of  the 
agreranent  by  her,  on  the  1st  of  April,  1854,  while  an  infant, 
Iqr  which  she  had  granted  to  Cornelius  J.  Bergen  the  right  to 
erect  a  dam  and  overflow  certain  lands  of  hers ;  and  that  Ber- 
gen had  in  his  possession  the  said  agreement,  and  refused  to 
smrenda-  the  same  for  ratification,  confirmation  and  acknowl- 
edgment by  her;  and  that, she  was  now  of  lawful  age,  and 
desiroos  to  have  the  execution  of  the  said  agreement  completed 
by  her  acknowledgment  She  then  fully  and  completely  rati- 
fied, confirmed  and  secured  unto  the  said  Cornelius  J.  Bergen 
all  and  singular  the  rights,  privil^es  and  immunities  con- 
tained and  expressed  in  said  agreement ;  and  also  acknowl- 
edged the  execution  of  the  same,  and  declared  such  execution 
tp  be  valid  and  binding  upon  her. 

The  defendant  Cornelius  J.  Bergen  did  not  put  in  any 


The  defendant  XTdaU  answered  separately,  denying  most  of 
the  allegations  in  the  complaint  Especially  he  denied  that 
be  offered  to  sell  to  Cornelius  J.  Bergen  the  land  in  the  com- 
jdaint  referred  to,  and  that  Bergen  refused  to  purchase  the 
same  unless  upon  the  condition  stated  in  the  complaint ;  but 
he  alleged  that  he  did  offer  for  sale  a  part  of  his  farm  lying 
on  the  west  side  of  the  brook,  for  the  price  or  sum  of  $17,500, 
and  that  Bei^gen  offered  to  purchase  the  same  at  that  price ; 
and  before  the  purchase  was  concluded,  Bergen  expressed  a 
desire  to  secure  to  himself  the  privily  to  raise  a  dam  and 
flow  back  the  water  over  the  land  of  said  Cornelia  J.  Bergen. 
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That  Bet^n  offered  to  erect  and  maintain  said  dam,  and  the 
terms  and  conditions  on  which  the  offer  was  made  were  sach 
as  appeared  to  the  defendant  would  be  highly  advantageous 
to  the  said  Cornelia  J.,  and  would  tend  greatly  to  increase  the 
value  of  her  property ;  and  in  consideration  thereof^  and  for 
the  purpose  of  inducing  Bergen  to  erect  and  maintain  said 
dam,  and  for  no  other  purpose  whatever,  the  defendant  agreed, 
as  a  part  of  the  terms  of  sale,  to  leave  $4000  of  the  purchase 
money  unpaid,  and  to  be  secured  by  the  purchaser's  mortgage 
upon  the  premises  sold ;  the  payment  of  which  should  be  con- 
tingent upon  the  said  Cornelia  ratifying  and  confirming  to 
Bergen  the  right  to  overflow  her  land,  after  she  became  of  age. 
That  the  defendant  and  his  wife  thereupon  executed  a  deed 
to  Bergen,  of  the  premises  sold.  But  he  denied  that  by  said 
deed  any  reference  was  made,  directly  or  indirectly,  to  the 
right  to  construct  and  maintain  a  dam  across  said  brook,  or  to 
pond  the  water  thereof;  and  he  alleged  that  he  refused  to 
sign  a  deed  prepared  by  Bergen,  containing  the  covenants 
stated  in  the  complaint.  He  denied  that  the  said  sum  of 
$4000  was  the  estimated  price  or  value  of  said  privilege,  or 
that  the  same  was  secured  to  be  paid  by  Bergen  by  his  bond 
and  mortgage  upon  the  land  and  the  privilege  so  conveyed. 
He  alleged  that  previous  to  his  going  to  the  house  of  Joshua 
Willis,  where  the  plaintiff  Cornelia  J.  Bergen  was  staying, 
he  had  repeatedly  endeavored  to  procure  from  Cornelius  J. 
Bei^en  the  said  original  grant  so  executed  and  delivered  to 
him  by  said  Cornelia,  to  the  end  that  he,  the  defendant,  might 
present  the  same  to  the  said  Cornelia  to  be  acknowledged  by 
her ;  but  that  Bergen  had  always  refused  to  deliver  the  same 
to  him,  or  to  give  him  a  copy  thereof  for  that  purpose.  That 
in  consequence  thereof,  he,  the  defendant,  prepared  the  instru- 
ment, a  copy  of  which  was  annexed  to  the  complaint,  and 
took  the  same  with  him  when  he  went  to  Willis'  house.  The 
defendant  admitted  that  no  money  consideration  was  paid  by 
him  to  said  Cornelia,  at  the  time  she  signed  the  said  last  men- 
tioned instrument ;  but  he  denied  that  the  signing  of  the  in- 
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stmmeiit  leas  obtained  from  her  without  any  consideration 
whatever.  On  the  contrary^  he  alleged  that  the  great  valne 
of  the  pond,  and  the  benefit  derived  therefrom  by  the  increased 
valne  of  her  farm,  was  the  consideration'  therefor,  and  that 
Boch  oonaideration  was  ample.'  The  defendant  also  denied, 
generally,  that  the  instrument  in  writing  so  signed  by  the  said 
Cornelia  J.  Bergen  was  signed  and  delivered  by  her  by  any 
undue  and  improper  influence,  means,  promptings,  importu- 
nities, or  frraudulent  representations  and  commands,  used  or 
practiced  upon  her  by  any  person  or  persons  whatsoever,  or 
against  her  fi^e  will  and  consent;  or  that  said  instrument 
was  obtained  from  her  while  under  restraint,  or  i^nst  her 
free  consent.  And  he  denied  that  the  instrument  ought  to 
he  declared  to  be  null  and  void,  or  to  be  decreed  to  be  deliv- 
ered up  and  canceled,  for  any  reasons  whatever ;  or  that  the 
said  Cornelia  J.  Bergen  was  entitled  to  the  money  secured  to 
be  paid  by  said  bopd  and  mortgage,  or  any  part  thereof.  He 
also  denied  that  he  was  usin^  or  intending  to  use  and  set  up 
fiud  instmment  as  a  ftdl  performance  of  any  covenant, on  his 
part,  or  that  he  ought  to  be  restrained  as  prayed  for.  And 
he  alleged  that  the  plaintiffs  were  colluding  to  prevent  the 
collection  by  the  defendant  of  the  said  bond  and  mortgage, 
and  that  this  action  was  brought  by  and  through  such  col- 
lusion. 

The  cause  was  referred  to  a  referee,  upon  whose  report  of 
the  testimony  taken  before  him  the  action  was  brought  to  a 
hearing  before  the  court,  at  a  special  term.  The  material 
fiicts  established  by  the  evidence  are  sufficiently  detailed  in  the 
opinion  of  the  court. 

W.  J.  OogsweUy  for  the  plaintifb. 

J.  Lawrence  Smithy  for  the  defendants. 

Ekott,  J.  The  right  to  pond  and  to  fish,  which  was  con- 
veyed to  the  defendant  Bergen  by  Cornelia  J.  TJdall,  was  cer- 
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tainly  of  gome  and  probably  of  considerable  value.  Although 
there  is  some  discrepancy  in  the  statements  or  opinions  of  the 
witnesses  on  this  point,  and  some  of  them  consider  the  damming 
of  the  stream  and  eonstmotion  of  a  pond  an  advantage  to  the 
property  of  the  plaintiffs,  yet  this  is  not  inconsistent  with  the 
fact  that  the  owner  of  the  adjoining  property  would  prefer  to 
pay  a  considerable  sum,  rather  than  forego  the  privil^es  con- 
ferred by  this  instrument.  The  conduct  of  the  defendants,  at 
the  time  when  the  bargain  for  the  purchase  and  sale  of  Udall's 
farm  was  made  between  them,  shows  that  the  purchaser  con- 
sidered the  right  to  flow  the  lands  of  Cornelia  UdaU,  and  to 
fish  in  the  waters  thus  ponded,  material  to  his  purchase.  It 
was  expressly  stipulated  for  and  carefully  secured  under  pen* 
alty  of  the  loss  of  $4000  of  the  purchase  money,  in  case  the 
young  lady  refused  to  confirm  the  agreement  when  she  attained 
her  majority.  If  it  would  be  going  too  far,  on  the  present 
evidence,  to  say  that  the  parties  fixed  this  amount  as  the  pror 
cise  price  or  value  of  the  right,  still  if  it  had  been  greatly  disi 
proportionate  to  that  value,  Mr.  Udall  would  hardly  have 
consented,  while  selling  his  farm,  thus  to  mal^e  the  payment 
of  $4000  of  the  purchase  money  contingent  upon  the  assure 
anoe  of  this  privilege  by  his  daughter-^ron  assurance  which  he 
knew  of  course  that  he  could  not  legally  and  ought  not  to  atr 
tompt  to  control  The  precise  value  of  the  right  to  be  thus 
obtained,  however,  is  not  very  important  in  the  decision  of 
the  main  question  now  before  me ;  it  is  sufficient  that  I  caur 
not  help  seeing  very  clearly  that  in  the  transaction  in  ques- 
tion, while  this  young  lady  neither  paid  nor  received  any  price, 
she  was  not  bargaining  for  or  receiving  a  benefit,  but  was 
parting  with  something  which  was  her  property.  She  did  in 
fact  make  a  voluntary  conveyance  of  an  easement  in  her  lands 
of  very  considerable  importance  to  the  defendant  Bergen,  and 
therefore,  if  not  for  other  reasons,  possessing  pecuniary  value 
to  her.  This  conveyance  is  not  alleged  by  the  complaint  to 
have  been  improperly  procured  by  the  grantee,  but  to  have 
been  obtained  by  the  father  of  this  young  woman,  under  circum- 


SUFFOLK— JUNE,  1858.  21 


Bergen  v.  Udall* 


stances  which  it  is  said  compel  this  court  to  set  it  aside.  The 
plaintifis'  coansel  is  correct  in  saying  that  it  is  not  material 
that  the  conveyance  was  not  made  to  the  father,  the  defendant 
UdalL  It  was  made  for  his  benefit,  to  a  person  indicated  by 
him,  and  by  his  request  and  procurement,  and  the  grantee,  if 
not  in  fact  privy  to  whatever  there  is  in  the  case  to  impeach 
the  conveyance,  has  not  pleaded  that  he  is  a  purchaser  with- 
out notice,  and  cannot  avail  himself  of  such  a  defense.  There 
is,  therefore,  no  question  of  the  rights  of  third  parties  in  the 
case ;  and  the  controversy  is  to  be  determined  just  as  if  the 
deed  made  by  Miss  Udall  had  been  made  to,  as  it  was  for  the 
benefit  of,  her  fisLthen  If  he  could  not  retain  it  upon  the  facts 
of  the  cause,  neither  can  the  actual  grantee,  Bergen. 

This,  then,  is  a  voluntary  conveyance  obtained  from  a  child 
by  her  parent  within  a  few  days  after  her  arrival  at  age.  Bhe 
became  of  age  on  the  10th  and  she  executed  this  deed  on  the 
20th  of  April,  1857. 

The  protection  of  persons  who  are  either  in  a  condition  of 
tutelage  or  dependence,  or  just  emancipated  from  it,  and  the 
rigorous  scrutiny  of  deeds  and  agreements  obtained  from  such 
parties  by  those  who  occupy  such  relations  of  confidence  or 
control  towards  them,  have  long  formed  a  recognized  head  of 
equity  jurispnidenca  Without  going  back  through  the  long 
series  of  cases  in  which  the  doctrines  of  courts  of  equity  on 
these  subjects  have  been  illustrated  and  enforced,  it  will  be 
sufficient  to  recite  the  language  of  a  few  recent  adjudications 
and  text  books  of  authority  in  which  the  rules  by  which  the 
court  acts  are  clearly  laid  down. 

Judge  Story  remarks,  (Eq.  Juris.  §  307,)  "In  this  dass  of 
cases  there  is  often  found  some  intermizture  of  deceit,  impo- 
sition, overreaching,  unconscionable  advantage  or  other  mark 
of  direct  and  positive  fraud.'  But  the  principle  upon  which 
courts  of  equity  act  in  regard  thereto,  stands,  independent  of 
any  such  ingredients,  upon  a  motive  of  public  policy.  These 
courts  will  therefore  often  interfere  in  such  cases,  where,  but 
for  such  peculiar  relations,  they  would  wholly  abstain  from 
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granting  relief^  or  grant  it  in  a  very  modified  and  abstemioas 
manner/'  Again>  §  308,  '^courts  of  equity  do  not  sit  or  affect 
to  sit  in  judgment  upon  cases  as  ctistodea  mommy  enforcing 
the  strict  rules  of  morality.  But  they  do  sit  to  enforce  what 
has  not  inaptly  been  called  a  technical  morality.  They  will 
not  arrest  or  set  aside  an  act  or  contract  merely  because  a  man 
of  more  honor  would  not  have  entered  into  it.  There  must 
be  some  relation  between  the  parties  which  compels  the  one 
to  make  afvU  discovery  to  the  other,  or  to  abstain  from  all 
selfish  projects.  But  when  such  a  relation  does  exist,  courts 
of  equity  acting  upon  this  superinduced  ground  in  aid  of  gen- 
eral morals,  will  not  suffer  one  party  standing  in  a  situation 
of  which  he  can  avail  himself  against  the  other,  to  derive  ad- 
vantage from  that  circumstance.''  The  learned  commentator 
applies  these  principles  to  transactions  between  parent  and 
child,  with  directness  and  force ;  and  the  language  which  I 
have  been  quoting  is  cited  with  approval  by  Mr.  Justice 
Daniel,  in  delivering  the  opinion  of  the  supreme  court  of  the 
United  States,  in  Taylor  v.  Taylor,  (8  Eow.  199.)  In  that 
case  a  deed  from  a  child  to  her  parents  just  after  her  majority, 
was  set  aside  as  a  transaction  bearing  upon  its  face  in  false 
recitals  of  the  deed,  and  similar  statements  repeated  in  a  letter 
signed  by  her  and  delivered  to  her  parents  with  the  deed,  evi- 
dence of  the  use  of  fraud,  and  the  presence  of  undue  influence, 
to  procure  it.  There  was  no  direct  evidence  of  such  facts  in 
the  case,  but  the  court  asserted  the  presumption  which  at- 
taches to  such  cases ;  in  the  language  of  the  learned  judge, 
"  transactions  subject  to  presumptions  never  attaching  a  priori 
to  contracts  between  parties  standing  upon  a  perfect  equality ;" 
and  then  declared  that  the  manner  of  the  execution  of  the 
deed  lind  the  facts  surrounding  it  strengthened  instead  of  repel- 
ling this  presumption,  and  required  of  the  court  to  set  it  aside 
without  direct  evidence  of  fraud.  In  Archer  v.  Hudson^  (7 
Beav.  551,)  Lord  Langdale,  M.  B.  lays  down  the  rule  that  a 
security  obtained  through  the  influence  of  a  person  standing 
in  loco  parentisy  from  the  object  of  his  protection,  cannot  stand. 
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He  explains  his  meaniDg  in  this  way :  "  If  there  be  a  pecun- 
iary transaction  between  a  parent  and  child,  just  after  the 
child  attains  the  age  of  twenty-one  years,  and  prior  to  what 
may  be  called  a  complete  emancipation,  without  any  benefit 
moving  to  the  child,  the  presumption  is  that  an  undue  influ- 
ence has  been  exercised  to  procure  that  liability  on  the  part 
of  the  child ;  and  it  is  the  business  and  the  duty  of  the  party 
who  endeavors  to  maintain  such  a  transaction^  to  show  that 
that  presumption  is  adequately  rebutted ;  and  that  it  may  be 
adequately  rebutted  is  perfectly  dear.  This  court  does  not 
interfere  to  prevent  even  an  act  of  bounty  between  parent  and 
child,  but  it  will  take  care  (under  the  circumstances  in  which 
the  parent  and  child  are  placed  before  the  emancipation  of  the 
child)  that  such  child  is  placed  in  such  a  position  as  will  ena- 
ble him  to  form  an  entirely  free  and  unfettered  judgment,  in- 
dependent of  any  sort  of  controL  The  question  then  is 
whether,  under  the  circumstances  of  this  case,  we  have  any 
evidence  of  that  kind.''  For  the  want  of  such  evidence  the 
transaction  was  set  aside. 

In  Dent  v.  Bennett,  (4  M.  d  0. 269,)  Lord  Chancellor  Cot- 
tenham  quotes  with  approbation  the  argument  of  8ir  Samuel 
Bomilly  in  Hugttenin  v.  BaseUy^  where  that  accomplished 
lawyer  said  that  the  relief  stands  upon  a  general  principle  ap- 
plying to  all  the  variety  of  relations  in  which  dominion  may 
be  exercised  by  one  person  over  another. 

In  Hoghton  v.  Hoghton,  (11  Eng.  L.  and  Eg.  Sep,  134,) 
Sir  John  Bomilly,  M.  B.  first  clearly  states  the  nile,  on  the 
authority  of  Lord  Eldon  In  Oihson  v.  JeyeSy  (6  Vea.  266,) 
that  whenever  a  man  takes  a  voluntary  donation  he  must  as- 
sume the  burden  of  proving  the  transaction  righteous,  that  is, 
of  showing  that  the  donor  understood  what  he  was  doing ;  and 
in  the  next  place,  upon  the  same  authority  in  the  noted  case 
of  Huguenin  v.  Baseky,  (14  Ves.  273,)  that  where  the  donor 
and  donee  were  so  situated  towards  each  other  that  undue  in- 
fluence might  have  been  exercised,  the  question  is  not  merely 
what  was  the  intention  of  the  donor,  but  how  that  intention 
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was  produced.  He  then  proceeds :  '^  In  many  cases  the  court^ 
from  the  relations  existing  between  the  parties  to  the  transac- 
tion, infers  the  probability  of  undue  influence  having  been  ex- 
erted, and  in  such  cases  the  court  watches  the  whole  transaction 
with  great  jealousy,  not  merely  for  the  purpose  of  ascertaining 
that  the  person  likely  to  be  so  influenced  fully  understood  the 
act  he  was  performing,  but  also  for  the  purpose  of  ascertaining 
that  his  consent  to  perform  the  act  was  not  obtained  by  reason 
of  the  influence  possessed  by  the  person  receiving  the  benefit. 
This  court  holds  as  an  inseparable  condition,  that  this  influ- 
ence must  be  exerted  for  the  benefit  of  the  person  subject  to  it, 
and  not  for  the  advantage  of  the  person  procuring  if 

The  same  learned  judge,  in  Cdsbome  v.  Barhanty  (2  Beav. 
75,)  said,  that  in  certain  cases  there  is  so  great  an  inequality 
between  the  contracting  parties,  so  much  of  habitual  exercise 
of  power  on  the  one  side,  and  habitual  submission  on  the  other, 
that  without  any  proof  of  the  exercise  of  power  beyond  that 
which  may  be  inferred  from  the  transaction  itself,  a  court  of 
equity  will  impute  an  exercise  of  undue  influence. 

This  case,  with  others,  is  cited  by  Judge  Gridley,  in  giving 
the  opinion  in  the  recent  case  of  Sears  v.  Shafer  in  the  court 
of  appeals,  which  contains  a  similar  doctrine  asserted  and  ap- 
plied. There  was,  in  that  case,  no  direct  proof  of  the  manner 
in  which  the  instrument  in  question  was  procured.  But  there 
was  an  intimate  and  confidential  relation  between  the  grantor 
and  grantee,  and  a  temper  and  disposition  to  yield  by  the  lat- 
ter to  the  former.  There  was  evidence  of  intercourse  between 
theoi  in  which  the  paper  might  have  been  procured.  The 
grantor  was  sick  and  enfeebled  as  well  as  ignorant,  and  there 
was  no  proof  that  what  she  was  doing  was  explained  to  her. 
The  conveyance  was  without  consideration,  and  was  of  a  char- 
acter inconsistent  with  her  natural  feelings  and  afiections,  as 
well  as  her  interests.  The  learned  judge  who  delivered  the 
judgment  of  the  court  of  appeals  says  that  there  are  cases  in 
which  undue  influence  will  be  inferred  from  the  nature  of  the 
transaction^  together  with  the  exercise  of  occasional  or  habitual 

/ 


sufpolk-juot;  isse.  25 


Beigen  v,  UdalL 


inflaence.  The  Cotirt  did  not  hesitate  to  lestote  Jndge  Bar- 
cnlo's  decree^  by  which  the  deed  in  question  had  been  annul- 
led, as  fisdling  within  these  rules ;  although  that  decision  had 
been  reversed  at  the  general  term. 

From  the  anthorities  thus  collected  and  the  numerous  older 
cases  to  which  they  refer^  I  deduce  these  principles.  A  trans- 
action like  the  present,  in  which  a  daughter  immediately  upon 
her  arrival  at  lawful  age  makes  a  voluntary  conveyance  for 
the  benefit  of  her  &ther,  will  be  examined  by  the  court  with 
the  most  jealous  scrutiny  and  suspicion.  The  person  relying 
upon  it  must  show  affirmatively  not  only  that  the  person  who 
made  it  understood  its  nature  and  effect,  and  executed  it  vol- 
untarily, but  that  such  will  and  intention  was  not  in  any  de- 
gree the  result  of  misrepresentation  or  mistake,  and  was  not 
induced  by  the  exertion,  for  selfish  purposes,  and  for  his  own 
exclusive  benefit,  of  the  influence  or  control  which  he  possessed 
as  a  father,  over  his  daughter.  There  is  no  law  against  a  child 
bestowing  upon  a  parent  any  property  of  which  she  may  be  the 
owner  because  she  loves  him  and  desires  to  promote  his  interests. 
But  there  is  an  inflexible  principle,  both  of  public  policy  and 
private  justice,  which  forbids  a  parent  making  use  of  his  in- 
fluence or  his  child's  affection,  to  impose  upon  her  mind  a  pur- 
pose of  bounty  tahim.  If  the  design  to  make  the  gift  origin- 
ated in  the  mind  of  the  child,  or  was  at  least  unsuggested  by 
any  agency  of  the  parent,  the  act  is  as  unimpeachable  in  law 
as  it  may  be  laudable  in  morals.  But  if  the  mind  of  the 
donor  was  brought  to  a  purpose  preconceived  by  the  parent  for 
his  own  sole  advantage  by  an  influence  which  she  could  not 
escape,  in  the  circumstances  in  which  she  was  placed,  and 
which  is  deliberately  used  to  effect  such  a  purpose,  then  that 
influence  or  its  exercise  was  undue  and  improper.  And  in  all 
dealings  between  parent  and  child,  under  such  circumstances, 
the  most  scrupulous  good  faith — uberrima  Jidea — must  be 
observed,  and  the  weaker  party  must  be  put  upon  an  equal 
footing  with  the  stronger  by  a  complete  disclosure  of  all  ma^ 
terial  &cts,  and  the  abnegation  as  far  as  possible  of  any  con- 
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trol  or  dominion^  as  well  as  of  all  mere  selfish  projects  or 
attempts. 

Miss  Udall  was  about  18  years  of  age  when  Mr.  Bergen 
purchased  her  father's  farm.  She  then  sighed  a  conveyance 
to  him  of  the  right  to  pond  the  stream  which  runs  between 
her  lands  and  his.  This  was  done  with  the  advice  of  Judge 
Strong^  in  whom  she  evidently  and  justly  reposed  great  confi- 
dence. He  testifies  that  he  explained  the  matter  td  her  as  to 
the  effect  of  the  pond  upon  her  property,  giving  it  as  his 
opinion  that  the  property  would  be  more  valuable  with  it 
than  without  it^  and  telling  her  she  would  be  able  to  see^ 
before  she  came  to  an  age  to  ratify  her  deed,  whether  this 
opinion  was  correct.  Judge  Strong  says  that  she  expressed 
herself  willing  to  do  whatever  he  should  advise,  and  that  he 
supposed^  and  still  thinks,  she  understood  that  she  could 
ratify  or  recant  the  act  when  she  reached  the  age  of  twenty-one. 

From  this  time  until  she  attained  her  majority  we  hear  no 
more  of  the  matt^.  When  she  reached  that  period  it  is  quite 
evident  that  she  had  not  made  up  her  mind  as  to  her  action, 
or  at  least  that  she  had  not  determined  to  make  the  gift  or 
coAveyence. 

And  the  first  and  a  very  material  observation  upon  the  deed 
now  in  question  is,  that  it  is  plainly  not  an  act  of  unsolicited 
bounty,  or  the  free  gift  of  her  affection  for  her  father.  She 
made  the  first  deed  while  under  age,  upon  the  advice  of  Judge 
Strong,  and  as  he  says,  a^itrare  no  doubt  of  the  locus  piBnitenticR 
which  she  possessed,  and  of  the  ineffectual  character  of  her 
act,  so  far.  When  she  became  twenty-one  years  of  age,  she 
made  no  attempt^  and  gave  no  indication  of  a  purpose,  to 
complete  the  gift.  We  cannot  avoid  seeiDg,  without  advert- 
ing to  the  particulars  of  the  transaction,  that  this  deed  was 
obtained  from  the  young  lady,  not  proffered  by  her.  It  was 
not  the  result  of  the  deliberate,  unaided  and  uncontrolled  ac- 
tion of  her  own  mind,  but  was  produced  by  the  agency  of 
means  and  motives  and  the  suggestions  of  others.  The  deed 
is  not  to  be  regarded  and  cannot  therefore  be  maintained  as 
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an  act  of  pure  bounty^  proceeding  merely  from  the  natural 
affection  of  a  child.  It  was  the  result  of  a  purpose  which  she 
was  led  by  others  to  form,  and  I  am  brought  necessarily  to  the 
examination  of  the  manner  in  which  that  intention  was 
prodnoed. 

Miss  Udall  is  by  no  means  deficient  in  intellect,  as  far  as  I 
can  jadge  from  the  proofs  in  this  case,  and  there  is  no  evidence 
of  extreme  or  overweening  fondness  on  her  part  for  her  father. 
She  is  not  shown  and  cannot  be  supposed  to  have  possessed 
at  this  time  more  than  a  very  imperfect  acquaintance  with 
business,  or  with  the  ultimate  effect  upon  her  property  of  the 
conveyance  she  was  desired  to  make.  She  seems  to  have  relied 
in  the  first  instance  upon  the  advice  of  Judge  Strong ;  but 
when  the  question  was  presented  to  her  for  final  action,  there 
was  no  one  about  her  to  whom  she  could  resort  for  disinter- 
ested and  competent  advice.  She  did  indeed  ask  advice  of  her 
nnde  Joshua  Willetts,  and  her  guardian  Samuel  J.  Underbill, 
bat  neither  of  them  felt  qualified  to  direct  her ;  and  the  latter, 
who  did  undertake  to  negotiate  at  one  time  for  her  interest, 
was  not  at  hand  when  her  fitther  and  his  wife's  mother  finally 
procured  the  conveyance.  She  was  living  in  her  fiither's  house 
up  to  the  time  of  her  coming  of  age^  and  left  there  to  go  to 
her  uncle's  of  whom  I  have  spoken,  the  same  evening  that  she 
became  twenty-one,  partly,  it  is  probable,  to  accomplish  her 
marriage,  to  which  her  father  was  averse,  and  partly,  it  would 
seem,  in  consequence  of  a  somewhat  rude  effort  which  was 
made  by  her  stepmother  to  procure  her  signature  to  this  deed. 
On  the  10th  of  April,  the  day  that  Cornelia  J.  Udall  became  of 
age.  Dr.  Mowbray  was  sent  to  Mr.  Udall's  house,  and  Mrs. 
Udall  bringing  him  into  the  room,  told  her  stepdaughter  that 
he  had  oome  to  take  her  acknowledgment  to  a  conveyance  of 
this  interest  She  refused  to  execute  the  paper.  Mrs.  Udall 
told  hear  she  must  do  it  She  started  to  get  up  from  her  chair, 
and  Mrs.  Udall  pushed  her  back  and  told  her  she  should  sign 
it  She  did  not,  however,  and  shortly  left  the  apartment  and 
went  to  her  room,  in  considerable  agitation.     She  had  not. 
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therefore^  at  that  time,  formed  a  purpose  to  bestow  tkis  ben-* 
efit  upon  her  father }  and  it  is  hardly  consistent  with  this  or 
mth  other  parts  of  the  transaction,  to  suppose  that  her  final 
conclosion  was  due  to  mere  love  and  afTection.  The  manner 
in  which  she  was  approached  by  her  stepmother  shows,  on  the 
other  hand,  that  her  father  and  his  friends  intended  to  procure 
this  deed  at  the  earliest  opportunity,  without  waiting  until 
she  should  be  actually  as  well  as  legally  emancipated,  and  by 
any  means  most  likely  to  succeed. 

After  this  a  week  elapsed,  during  which  the  plaintiff  was  at 
her  unde  Joshua  Willetts.  She  had  been  approached  by  Mr. 
Bergen  with  the  deed,  though  whether  he  did  so  with  any  real 
intention  or  desire  that  she  should  execute  it,  is  perhaps 
doubtful.  Still  the  plaintiff  had  again  the  opportunity  to 
make  the  conveyance,  but  again  declined  to  do  so.  About  a 
week  from  the  day  she  left  her  father's  house  she  was  thrown 
from  a  wagon,  somewhat  hurt  aUd  a  good  deal  fHghtened. 
She  seems  to  have  been  unwell  and  hysterical  for  several  days 
afterwards.  The  next  day  but  one  after  the  accident  befell 
her,  her  father  came  to  see  her,  bringing  with  him  Mrs.  Carll, 
the  mother  of  her  father's  second  wifb,  who  was  selected  by 
Mr.  Udall  on  account  of  her  supposed  influence  over  this 
young  lady.  Her  uncle,  who  was  an  old  man  apparently  of 
no  great  force  of  character,  and  a  woman  named  Powell,  were 
present  during  a  part,  and  a  younger  sister  of  the  plaintiff 
during  the  whole,  of  the  interview  that  followed.  The  plain- 
tiff was  lying  in  or  on  the  bed  when  they  entered,  and  Mrs. 
Oarll  very  soon  began  to  speak  of  the  difficulties  upon  this 
subject  between  her  and  her  father,  and  the  plaintiff  turned 
away  at  first  with  a  gesture  of  impatience.  Mrs.  Carll,  how- 
ever, persevered  in  urging  the  matter  upon  her,  and  told  her 
it  was  her  duty  to  her  father  to  make  this  deed,  appealing 
also,  as  one  witness  says,  although  Mrs.  Carll  does  not  remem- 
ber it,  to  her  father's  necessities.  During  the  previous  week 
the  plaintiff,  as  I  have  stated,  was  presented  with  the  deed 
for  signature  or  acknowledgment,  by  Cornelius  J.  Bergen.    At 
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this  interview  Mr.  Samuel  TJnderliill  was  present.  She  ap- 
pealed to  him  for  advice,  but  he  only  told  her  if  her  mind  was 
not  made  up,  to  delay  a  few  days,  declining  to  advise  her  on 
the  principal  question.  He  told  her,  however,  that  as  her 
&ther  had  a  considerable  sum  contingent  upon  her  making 
this  deed,  she  ought  to  state  to  him  her  objection  to  it.  She 
then  authorized  Mr.  Underhill  to  ,tell  her  father  that  if  he 
would  secure  four  thousand  dollars,  or  such  other  sum  as 
might  be  agreed  upon,  to  be  paid  to  her  brother  and  sister  at 
his  death,  she  would  confirm  the  deed.  This  message  was 
given  to  the  defendant,  and  he  replied  that  he  had  given  them 
so  much  more,  in  his  wilL  This  subject  was  alluded  to  in  the 
conversation  between  Mrs.  Carll,  Mr.  Udall  and  bis  daughter, 
on  the  20th,  and  Cornelia  said  she  would  sign  the  paper  if  her 
father  would  give  the  four  thousand  dollars  to  her  brother  and 
sister ;  die  did  not  want  it  herself.  She  was  then  told  by  her 
father  or  Mrs.  Carll,  or  both,  that  he  bad.  made  a  will  and 
given  them  more  than  that  amount.  I  cannot  doubt  that  this 
was  one  main  inducement  to  her  to  execute  the  paper,  and 
that  she  supposed  that  the  money  which  this  transaction  was 
to  put  in  the  hands  of  her  &ther  would  be  effectually  secured 
to  her  brother  and  sister  at  his  death,  as  she  had  desired  and 
insisted  it  should  If  Miss  Udall  had  been  in  a  position  of 
equality,  laboring  under  no  disadvantages  in  dealing  with  her 
&ther,  she  might  have  been  left  to  suffer  the  consequences  of 
exchanging  her  property  for  her  father's  promise  to  make  a 
will,  or  even  his  will  already  made.  But  it  was  the  duty  of 
those  who  solicited  this  gift  from  the  young  lady,  under  the 
circumstances  of  this  case,  either  to  secure  this  sum  of  money 
to  her  brother,  or  to  her  brother  and  sister,  as  she  desired  and 
insisted ;  or  else  to  explain  to  her,  fully,  the  effect  of  the  al- 
lied will  of  her  father  upon  the  object  she  desired  to  accom- 
plish. She  ought  to  have  been  informed  that  the  ultimate 
benefit  which  she  wished  to  secure  to  her  brother  and  sister 
would  be  dependent  upon  not  only  the  inclination  but  the  cir- 
cumstances of  her  father ;  that  as  he  might  at  any  subsequent 
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time  by  another  will  deprive  them  of  the  benefit  which  he  now 
professed  to  have  conferred  upon  them,  so  his  circumstances 
might  become  or  might  eveu  then  be  such  as  to  make  it  im« 
possible  for  them  to  receive  any  such  benefit  at  his  hands. 
The  plaintiff  seems  to  have  been  disposed  to  insist  upon  se« 
curing  what  she  not  unnaturally  regarded  as  the  price  of 
what  she  was  parting  with  to  her  blood  relatives — the  children 
of  her  own  mother — and  to  have  finally  executed  this  convey- 
ance, supposing  she  had  done  so.  As  I  have  already  said,  if 
she  had  been  a  person  of  mature  age,  of  ordinary  experience 
and  free  from  all  control  or  influence,  she  could  not  have  been 
heard  to  complain,  if  she  had  ignorantly  or  too  confidingly 
made  a  mistake  in  this  particular.  But  it  is  a  serious  objec- 
tion to  this  deed  from  a  daughter  who  had  just  attained  her 
majority,  to  her  father,  that  she  was  suffered  to  make  it  under 
the  belief  that  a  bequest  in  her  father's  will  would  be  an  ad- 
equate assurance  that  the  purchase  money  would  ultimately 
go  to  her  brother  and  sister. 

But  a  still  greater  objection  to  the  transaction  I  find  in  the 
manner  in  which  the  consequences  of  her  determination  to 
make  or  not  to  make  the  conveyance  were  presented  to  her.  Mrs. 
Carll  impressed  upon  her  that  if  she  refused  to  sign  the  deed, 
no  one  would  be  benefited  but  Mr.  Bergen,  and  that  the  ques- 
tion fbr  her  to  determine  was  whether  she  would  benefit  her 
father  or  Mr.  Bergen ;  whether  her  father  or  Mr.  Bergen  should 
have  the  money.  Her  own  rights  and  interests  were  carefully 
ignored.  She  was  not  told  that  if  she  declined  to  confirm  her 
first  conveyance,  she  instead  of  her  father  would  hold  a  claim 
upon  Mr.  Bergen,  and  could  ejact  compensation  for  the  priv- 
ilege of  ponding,  and  control  or  dispose  of  the  right  of  fishing, 
If  no  one  were  interested  in  her  decision  but  her  father  and 
Bergen,  if  the  result  of  her  refusal  to  do  what  she  was  urged 
to  do  would  be  that  Bergen  would  keep  what  he  had  and  her 
father^would  lose  four  thousand  dollars,  the  young  lady  might 
well  assent  to  what  was  asked  of  her.  But  if  she  had  under- 
stood, as  we  see  now,  and  these  parties  knew  then,  that  she 
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held  the  key  to  the  matter  for  her  own  benefit,  and  that  she 
oould  exact  any  fair  price,  and  she  might  well  suppose  this 
four  thousand  dollars  to  be  the  measure  of  such  a  price,  as  a 
compensation  for  a  privilege  which  Mr.  Bergen  deemed  essen- 
tial, there  would  have  been  quite  a  different  question  presented 
for  her  decision.  It  is  not  credible  that  these  parties  supposed 
that  this  privilege  possessed  no  marketable  money  value ;  and 
it  was  their  duty  to  apprise  her  distinctly  that  there  was  such 
a  value,  and  that  until  she  conveyed  away  her  rights,  that  value 
belonged  to  her,  and  not  to  mislead  her  to  suppose  that  the  only 
effect  of  her  action,  one  way  or  the  other,  would  be  to  benefit 
either  her  father  or  Mr.  Bergen.  After  what  I  have  now  men- 
tioned had  occurred,  the  conveyance  or  deed  of  confirmation 
to  Bergen  was  read  over  to  her  by  her  father  and  she  signed  it. 
It  was  witnessed  by  her  sister  and  Mrs.  Carll,  and  her  father 
took  it  away  with  him. 

This  case  differs  firom  most  of  the  cases  of  a  similar  char- 
acter which  are  presented  to  the  courts,  because  the  entire  his- 
tory of  the  transaction  is  disclosed  in  evidence,  and  we  learn 
all  that  was  said  and  done  by  the  parties,  so  that  the  means 
used  and  the  motives  urged  to  obtain  the  plaintiff's  consent 
are  matter  of  proof  and  not  of  conjecture.  It  is  quite  true 
that  we  cannot,  upon  this  evidence,  impute  to  the  defendant 
either  gross  intentional  misrepresentation  and  fraud,  or  threats 
and  violent  coercion.  It  is  also  plain  that  the  plaintiff  under- 
stood that  she  was  siting  a  deed  confirmatory  of  her  former 
act,  and  which  would  confer  upon  Bergen  the  right  to  main- 
tain the  pond  which  he  had  constructed,  and  would  put  four 
thousand  dollars  in  her  father's  pocket.  But  this  is  not  all 
which  the  defendant  must  establish  to  sustain  such  a  convey- 
ance. His  daughter  was  young  and  inexperienced,  not  yet 
emancipated  firom  the  natural  infiuence  and  control  of  her 
father,  and  surrounded  mainly  if  not  entirely  by  those  who 
were  either  under  the  like  control  and  infiuence,  or  who  were 
actively  assisting  his  purpose  and  laboring  for  his  interests. 
She  was  also  at  the  moment  suffering  under  the  effects  of  an 
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accident,  from  vhich  her  nerves  certainly*  had  not  yet  fnlly 
recoyered,  if  she  vas  not  more  Boriously  indisposed.  She  was 
therefore  in  every  respect  acting  at  a  disadvantage  in  treating 
with  him  in  such  matters,  and  the  policy  of  the  law  and  the 
rules  of  the  courts,  no  less  than  a  high  toned  morality,  required 
of  him  not  to  take,  much  less  to  seek,  any  thing  from  her 
weakness.  He  pursued  her  from  the  moment  that  she  came 
of  age  in  order  to  obtain  this  deed,  with  a  single  regard  to  his 
interests  and  not  hers,  when  he  was  bound,  in  the  language  of 
Judge  Story,  to  abstain  from  all  selfish  projects.  He  did  not 
allow  her  time  to  reflect,  to  consult  with  any  competent  and 
disinterested  adviser,  or  to  see  how  her  interests  would  be  affect- 
ed by  what  he  desired,  or  how  ahe  could  secure  the  conditions 
which  she  had  stated  to  him.  He  allowed,  if  he  did  not  induce 
her  to  suppose,  that  after  the  four  thousand  dollars  had  passed 
into  his  hands,  it  could  nevertheless  be  secured  to  her  relatives 
by  his  will  or  his  promise  to  make  a  will  He  led  her  to  sup- 
pose that  she  had  nothing  to  gain  by  any  course  she  could 
take,  and  that  all  she  had  to  decide  was  whether  the  money 
should  be  paid  to  him,  or  he  should  be  cheated  out  of  it  by 
the  purchaser.  And  he  enforced  these  representations  by  his 
presence  and  influence  with  her  in  her  enfeebled  state,  without 
any  one  at  hand  to  encourage  any  resistance  to  the  control 
which  he  must  have  had  over  a  daughter,  and  by  urgent  ap- 
peals to  her  duty,  enforced,  as  one  of  the  witnesses  says,  by 
reference  to  his  necessities.  I  think  a  court  of  equity  cannot 
refuse  to  interfere  in  such  a  transaction,  without  departing 
from  the  rules  which  are  clearly  marked  out  in  the  deoisions. 
As  is  remarked  by  Judge  Story,  it  is  in  some  sense  a  technical 
code  of  morals  which  we  apply  to  such  cases,  and  it  condemns 
transactions  between  parties  in  these  peculiar  relations,  which 
between  man  and  man  standing  as  equals  in  fact,  or  even  in 
the  eye  of  the  law,  no  one  could  impeach.  Still  these  are  wise 
and  necessary  rules,  and  public  policy  demands  that  they 
should  be  firmly  applied,  notwithstanding  possible  hardship 
in  particular  cases.    It  is  indeed  safer  and  better,  in  my  judg- 
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menty  to  run  the  risk  of  error  in  holding  such  transactions  to 
too  rigid  rules,  even  in  cases  where  the  evidence  is  as  closely 
balanced  as  it  may  seem  to  be  here. 

The  defendant  relies  upon  the  testimony  of  Dr.  Mowbray  as 
to  what  took  place  the  next  day  after  this  deed  was  signed, 
and  upon  the  two  letters  of  the  plaintiflf  written  on  that  day, 
to  sustain  his  view  of  the  case,  or  to  show  a  deliberate  con- 
firmation of  her  acts  by  the  plaintiflf.  Dr.  Mowbray  went  on 
Tuesday  to  take  the  plaintifiT's  acknowledgment  of  the  original 
agreement,  which  he  says  was  produced  by  the  Bergens.  She 
acknowledged  the  execution  of  that  paper,  and  expressed  her 
willingness  to  make  the  conveyance.  She  inquired  if  the  paper 
which  she  had  signed  the  day  before  contained  any  thing  more 
than  the  original  agreement,  stating  that  she  had  read  it,  but 
was  not  sure  if  she  recollected  it.  One  of  the  papers  had  been 
left  with  the  Bergens,  and  the  other  with  Mr.  Udall.  Alexan- 
der Bergen,  the  defendant's  brother,  offered  to  deliver  the  one 
held  by  him  if  Udall  would  surrender  the  one  procured  by  him. 
On  the  same  day  she  wrote  to  her  father,  stating  that  she  had 
acknowledged  the  old  deed,  and  insisting  earnestly  that  the 
one  which  he  had  should  be  returned  according  to  his  promise, 
as  she  allies.  To  this  letter  he  seems  to  have  written  an 
answer,  and  then  she  wrote  him  again,  saying  that  the  original 
deed  was  acknowledged  and  ready  to  be  delivered,  if  he  would 
give  up  the  other.  She  manifests  great  anxiety,  for  her  own 
safety  as  she  says,  that  the  latter  instrument  should  be  de- 
stroyed. She  then  goes  on  to  tell  him  of  her  instantly  ap- 
proaching marriage,  to  which  he  was  opposed.  She  deprecates 
his  anger  and  his  interference,  and  pleads  very  earnestly  for 
his  acquiescence,  and  she  asks  him  to  send  her  a  dress  which 
she  had  prepared  for  the  occasion,  but  which  she  had  left  at 
his  house. 

Now  if  the  question  were  whether  the  plaintiff  knew  and 
intended  what  she  was  doing  when  she  signed  the  deed,  this 
testimony  and  these  letters  would  be  conclusive.  But  in  the 
language  of  Lord  Eldon,  in  Hugtienin  v.  Baadey,  cited  by  the 
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master  of  the  rolls  in  a  case  already  referred  to,  {HogMon  v. 
Hoghtonj  11  Eng.  L.  and  E,  138,)  the  question  is  not  whether 
the  donor  knew  what  she  was  doing,  but  how  the  intention 
was  produced;  and  upon  this  point  these  letters  and  the 
plaintiff's  interview  with  Mowbray  throw  little  if  any  light. 
They  do  not  remove  the  difficulties  attending  that  part  of  the 
case,  or  explain  the  manner  in  which  she  was  brought  to  con-p 
sent  to  the  deed,  so  as  to  clear  it  of  the  unfair  and  unequal 
dealing  which  the  circumstances  impute  to  the  defendant. 
Indeed  the  letters  disclose  an  agitated  and  disturbed  state  of 
mind,  and  raise  a  doubt  whether  her  approaching  marriage, 
and  the  apprehension  of  her  father's  displeasure  and  possible 
interference,  did  not  enter  into  the  motives  which  led  her  to 
comply  with  his  wishes,  and  at  the  same  time  contribute  more 
or  less  to  unfit  her  to  form  a  deliberate  judgment  or  arrive  at 
an  independent  purpose  in  dealing  with  her  parent. 

I  have  come  to  the  conclusion  that  the  plaintiff  is  entitled 
to  relief  against  this  deed.  In  ordinary  cases  that  relief  would 
consist  in  absolutely  annulling  the  instrument.  But  there  are 
some  peculiarities  about  this  case.  The  plaintiff  seems  to 
have  been  willing  to  make  this  deed  for  a  consideration,  if 
that  consideration  could  be  secured  to  her  brother  and  sister. 
In  her  complaint,  she  claims  the  price  for  which  this  privilege 
was  sold  by  her  fother,  or  the  $4000  mortgage  which  was 
made  contingent  upon  her  confirming  it ;  and  she  asks  either 
to  have  her  deed  declared  void  as  to  her,  or  for  such  other  re^. 
lief  as  may  be  just.  It  is  also  to  be  observed  that  this  is  not 
a  conveyance  of  a  parcel  of  land  which  will  reyert  at  once  to 
the  grantor,  and  be  in  her  possession  and  at  her  disposal,  if 
her  deed  is  set  aside.  It  is  a  grant  of  an  easement — of  a  right 
to  erect  a  dam  and  flow  back  the  waters  of  a  stream  upon  the 
plaintiff's  lands,  and  to  fish  in  those  waters.  The  privilege 
thus  obtained  has  been  executed,  and  a  pond  made  which  over- 
flows in  part  the  plaintiff's  lands,  but  in  part  also  the  lands 
of  Bergen.  If  the  plaintiff's  deed  were  absolutely  set  aside, 
this  pond  and  its  privileges  could  not  fall  into  the  possession 
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and  eDJoyment  of  the  plaintiff^  nor  would  she  regain  at  once 
her  original  rights,  or  restore  her  property  to  its  original  con- 
dition. She  would  be  driven  to  an  action  at  law  for  her  dam- 
ages^ or  to  obtain  the  prostration  of  the  dam,  and  this  latter 
course  would  probably  not  be  so  beneficial  to  her  as  its  con- 
tinuance with  compensation  to  her  for  its  erection.  Bat  all 
the  parties  to  these  controversies  are  before  the  conrt  in  the 
present  action,  and  I  see  no  di£Scnlty  in  disposing  of  all  the 
questions  between  them.  It  will  therefore  be  referred  to 
Creorge  G.  Beynolds,  Esquire,  to  ascertain,  first,  whether  any 
sum  was  stipulated  and  agreed  uppn  by  the  defendants  as  the 
price  of  the  privil^es  to  be  conveyed  to  Cornelius  J.  Bergen 
by  the  plaintiff  Cornelia  J.  Bergen ;  and  if  not,  then  what  at 
the  date  of  her  majority  was  the  fair  value  of  the  rights  and 
privileges  oonferred  by  her  deed.  Upon  the  coming  in  and 
confirmation  of  his  report,  a  judgment  must  be  entered,  set- 
ting aside  the  conveyance  made  by  the  plaintiff,  unless  within 
two  months  after  notice  of  such  judgment,  the  defendant 
TJdall  shall  pay  to  her  the  amount  so  reported  due  her,  with 
int^iest  from  the  10th  of  April,  1857.  If  such  payment  be 
made,  the  deed  is  to  be  confirmed  and  made  valid,  and  the 
bond  and  mortgage  of  the  defendant  Bergen  may  be  enforced 
by  Mr.  TJdall  for  his  own  benefit  The  question  of  costs  is 
reserved  until  the  final  judgment.  If  the  alternative  offered 
to  Mr.  TJdall  shall  be  accepted  by  him,  I  suggest  and  recom- 
mend to  the  plaintiff  to  acquiesce  in  that  disposition  of  the 
matter,  without  insisting  upon  costs. 

[SvrFOLX  Bpbcial  TiBM,  JTime  1, 1868.    SmaU,  JjMo^] 
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A  statement  of  indebtednesfi,  made  on  a  confession  of  Judgment,  in  these 
words :  '*  Promissory  note  for  a  specified  date  and  amonnt,  which  note  was 
given  to  L.  W.  d&  Go.  for  goods,  wares  and  merchandise  theretofore  purchased 
of  L.  W.  A  Go.  by  the  defendant,  which  note  was  indorsed  by  the  debtor 
and  came  into  the  hands  of  the  plaintifib  for  a  valuable  consideration,"  KM 
defective,  in  not  stating  the  facts  out  of  which  the  indebtedness  arose. 

MOTION  by  a  judgment  creditor  of  the  defendant^  to  set 
aside  the  judgment  in  this  case  for  a  defect  in  the  state- 
ment of  indebtedness.  The  judgment  was  entered  on  a  con- 
fession. The  statement  of  the  indebtedness  was  as  follows : 
^'  Promissory  note  for  a  spebified  date  and  amount,  which  note 
was  given  to  L.  W.  &  Co.  for  goods,  wares  and  merchandise 
theretofore  purchased  of  L.  W.  &  Co.  by  the  defendant,  which 
note  was  indorsed  by  the  debtor,  and  came  into  the  hands  of 
the  plaintiffs  for  a  valuable  consideration."' 

John  H.  McCfunUy  for  the  creditors, 

I.  T.  WUliamSy  for  the  defendant, 

Ikgbaham,  J.  The  objection  to  this  statement  is,  that  it 
does  not  state  the  facts  out  of  which  the  indebtedness  arose, 
In  all  the  cases  it  is  conceded  that  the  object  of  the  statute 
was  to  compel  the  debtor  to  disclose  so  much  of  the  trans-; 
action  out  of  which  the  indebtedness  arose,  as  to  enable  the 
creditor  to  form  a  more  accurate  opinion  as  to  the  integ?? 
rity  of  the  debtor  in  confessing  the  judgment,  and  for  this 
purpose  to  compel  the  parties  to  spread  on  the  record  a  par- 
ticular and  specific  statement  of  the  facts  out  of  which  the  iur 
debtedness  arose.     {Chappel  v.  Chappel^  2  Keman^  215.) 

The  precise  question  as  presented  in  this  case  appears  to 
have  been  passed  upon  by  the  general  term  in  this  district,  in 
Moody  V.  Tovmsendj  (3  Abb.  375.)  Roosevelt,  J.  in  that  case 
says :  ^^  A  general  allegation  that  the  judgment  was  for  goods 
sold  and  delivered,''  is  not  a  compliance  with  the  requirements 
of  the  statute. 
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In  Frdtgh  v.  Brink  et  al  (16  How.  Pr.  Rep.  272,)  Brown,  J. 
held  that  a  statement  which  averred  the  indebtednera  to  have 
arisen  on  a  note  for  $700,  that  amount  of  money  being  had  bj 
the  defendant  of  the  plaintiff,  and  which  was  dne,  was  insnffi- 
cieat  In  Stebbtns  v.  The  Meth.  JE^copai  Churchy  (12  How. 
Pr.  Rep.  410,)  Smith,  J.  held  that  a  statement  of  indebtedness 
for  money  lent  and  advanced  by  the  plaintiff  to  the  defendant, 
and  which  had  been  used  to  pay  his  debts,  was  insufficient, 
because  it  did  not  state  when  the  money  was  lent,  in  what 
snms,  and  at  what  times. 

In  Lockwood  v.  Finn,  (13  How.  Pr.  Rep.  418,)  Bosekrans,  J, 
held  that  a  statement  that  the  indebtedness  for  goods,  wares  and 
merchandise  sold  and  delivered  by  the  plaintiff  to  tiie  defend- 
ant, since  a  specified  date,  was  insufficient,  because  it  did  not 
set  forth  what  kind  of  goods,  &c.  were  sold,  nor  how  much, 
nor  at  what  tima  That  it  did  not  point  to  any  particular 
transaction  to  which  other  creditors  could  direct  their  inquiries. 

In  Reekman  v.  Kirk,  (15  How.  Pr.  Rep.  228,)  Harris,  J. 
held  that  a  statement  of  indebtedness  in  a  judgment  recovered 
on  a  bond  given  for  money  borrowed  by  the  defendant  was  de- 
fective, for  want  of  disclosing  the  amount  of  the  loan,  or  when 
the  judgment  was  recovered.     (See  also  17  N.  Y.  Rep.  9.) 

There  are  many  other  cases  which  might  be  cited  of  a  sim- 
ilar character ;  but  the  above  are  amply  sufficient  to  8h6w  that 
the  views  entertained  by  the  judges  in  these  cases,  when  appli- 
ed to  the  present  case,  would  condenm  the  statement  as  insuf- 
ficient and  defective.  I  will  only  add  one  more  by  the  general 
term  of  this  district.  In  Davis  v.  Morris,  (21  Barb.  152,) 
Mitchell,  P.  J.  held  a  statement  of  indebtedness  for  money 
lent  and  advanced  at  divers  times  by  the  plaintiff  to  the 
defendant,  from  1853  to  date,  was  insufficient. 

These  decisions,  two  of  which  are  by  the  general  term  of  this 
district,  are  controlling  upon  this  question,  notwithstanding 
there  are  some  few  cases  of  a  contrary  tenor  by  the  judges  at 
special  term  in  other  districts,  such  as  Post  v.  Coleman,  (9 
How.  Pr.  Rep.  64.) 
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The  plaintiffi  in  this  action  were  not  the  original  creditors 
by  whom  the  goods  were  sold^  and  it  was  suggested  that  less 
particularity  was  required  from  them  than  would  be  from  the 
persons  to  whom  the  debt  was  originally  due. 

There  is  no  distinction  made  in  the  statute^  and  there  is  no 
good  reason  shown  for  making  any  such  distiuction. 

The  statement  is  to  be  made  by  the  debtor  and  not  the  cred- 
itor, and  he  can  as  well  state  the  particulars  in  one  case  as  in 
the  other.  He  knows  the  particular  transaction  out  of  which 
the  indebtedness  arose,  and  he  can  state  it  as  easily  after  the 
claim  has  been  transferred  to  a  third  person,  as  he  could  be- 
fore the  transfer. 

The  motion  to  set  aside  the  judgment  as  to  the  creditor 
making  this  motion  must  be  granted. 

[At  ChaxbbbA,  Angast  22, 1869.    TnpraAoM,  Justice.] 
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Judicial  proceedings,  on  Sunday,  are  Toid,  at  coknmon  law;  but  all  other  busi- 
ness transactions  on  that  day  are  valid,  unless  prohibited  by  statute.  Fw 
Emott,  J. 

A  contract  for  work  and  labor,  to  be  void,  Under  our  statute  relatiye  to  the 
observance  of  Sunday,  must  be  expressly  and  altogether  for  an  act  which 
the  law  forbids.  It  must  be  a  contract  for  servile  labor  to  be  performed  on 
Sunday  exclusively  and  expressly,  and  not  on  any  other  day. 

A  contract  for  the  transportation  of  property,  upon  a  steamboat,  is  not  void 
because  made  on  Sunday ;  nor  becatise  the  voyage  is  to  commence,  and 
does  commence,  on  Sunday  evening. 

In  an  action  against  a  carrier,  for  a  breach  of  his  duty  as  sucli,  although  neg- 
ligence be  averred,  in  the  complaint,  it  is  not  necessary  to  show  any  posi- 
tive misconduct,  to  sustain  the  averment. 

Any  act  or  omission  of  the  carrier,  or  any  thing  which  may  befiall  his  vessel 
and  occasion  danger  to  property,  is  regarded  by  the  law  as  negligence,  unless 
it  be  the  act  of  Qod  or  the  public  enemies. 

To  sustain  an  action  against  a  carrier  for  an  omission  to  deliver  property,  it  is 
sufficient  that  the  property  was  received  by  the  defendant's  servants,  on  his 
vessel,  for  transportation,  and  that  while  he  was  engaged  in  transporting  the 
>  the  property  was  lost,  and  not  safely  delivered. 
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Vpon  these  &ct8  the  carrier  is  liable,  without  any  Contract,  and  independent 
of  any,  unless  the  loss  of  the  yessel  was  occasioned  by  the  act  of  Ood. 

Where  the  act  of  God  is  relied  upon  to  excuse  the  carrier,  it  must  be  not  only 
the  sole,  but  the  immediate,  and  not  a  remote  cause  of  the  loss. 

A  loss  occasioned  by  an  obstruction  in  a  river,  produced  by  mixed  causes,  and 
which  ia  not  the  result  of  the  operation  of  natural  forces  upon  natural  ob- 
jects alone,  as  the  shores  or  the  bottom,  is  not,  in  a  l(^cal  or  a  legal  sense, 
the  act  of  Ood. 

Yhns  where  a  steamboat,  carrying  property  for  hire,  was  wrecked  in  the  Hud- 
son, by  mnning  upon  the  mast  of  a  sunken  vessel  which  had  been  capsized 
and  sunk  by  a  Tiolent  storm,  a  day  or  two  before  \  it  was  hMl  that  the 
owner  of  the  steamboat  was  liable  for  property  lost  by  the  sinking  of  the 


APPEAL  from  a  judgment  entered  at  a  special  term  after  a 
trial  at  the  circuit. 

Mr.  CardOMj  for  the  appellant. 

Bobert  H.  Coles^  for  the  respondent 

By  the  Courts  Emott,  J.  This  is  an  action  against  a  com- 
mon carrier.  The  complaint  alleges  that  the  defendant,  on 
the  first  day  of  September,  1856,  being  then  a  common  car- 
rier between  New  York  and  Albany,  by  means  of  the  steam- 
boat Knickerbocker  running  on  the  Hudson  river,  undertook 
and  agreed  to  transport  two  horses  of  the  plaintiff  from  Al- 
bany to  New  York,  and  received  them  on  board  of  his  vessel 
That  the  defendant  did  not  safely  transport  the  horses  to  New 
York,  but  on  the  passage  down  the  steamboat  was  sunk  by 
the  n^ligence  of  those  in  charge  of  her,  and  the  horses  were 
lost  The  answer  denies  the  receipt  or  possession  of  the  prop- 
erty by  the  defendant,  and  denies  all  negligence ;  averring 
that  the  loss  of  the  vessel  was  occasioned  by  the  act  of  God. 
The  cause  was  tried  before  me  at  the  Westchester  circuit, 
when  I  directed  a  verdict  fer  the  plaintiff,  reserving  the  de- 
fendant's exceptions  to  be  heard  in  the  first  instance  at  general 
term ;  intending  to  fix  the  amount  of  the  recovery,  if  the 
plaintiff  was  entitled  to  one,  and  to  present  to  the  court  the 
questions  involved,  for  more  careful  consideration.     The  par- 
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ties  liave,  for  some  reajson,  disregarded  these  directions ;  the 
plaintiff  has  entered  judgment,  and  the  defendant  has  ap- 
pealed ;  but  the  legal  questions  involved  are  presented  in  the 
same  manner  as  if  the  case  were  heard  on  the  exceptions  merely. 

Upon  consideration  we  think  the  plaintiff  is  entitled  to  re- 
cover. The  case  presents  two  questions.  The  first  objection 
made  by  the  defendant  to  the  plaintiff's  action  was,  that  the 
contract  for  the  transportation  of  this  property  was  made  and 
the  property  delivered  on  Sunday,  and  the  voyage  of  the  ves- 
sel was  to  be,  and  was,  commenced  on  that  day.  The  defend- 
ant was  the  owner  of  the  steamboat  'Knickerbocker,  which  was 
at  that  time  running  regularly  between  New  York  and  Al- 
bany ;  leaving  New  York  for  Albany  on  Monday,  Wednesday 
and  Friday  in  the  afternoon,  and  Albany  for  New  York  on 
Tuesday,  Thursday  and  Sunday  in  the  afternoon,  and  arriv- 
ing at  her  port  of  destination,  each  way,  on  the  following 
morning.  The  plaintiff  amved  in  Albany  with  his  horses,  by 
rail  road  from  the  west,  on  the  morning  of  Sunday,  August 
31 ;  and  having  ascertained  that  the  defendant's  steamboat 
was  to  leave  in  the  evening  at  six  or  seven  o'clock,  he  put  his 
horses  on  board  in  the  afternoon,  as  he  was  directed  to  do  by 
those  in  charge  of  the  vessel,  and  took  passage  himself,  when 
the  vessel  left.  In  the  evening,  while  on  the  passage,  he  paid 
the  freight  of  the  horses  at  the  office,  on  the  boat,  and  took  a 
receipt.  While  the  boat  was  passing  through  the  Highlands 
she  ran  upon  the  mast  of  a  sunken  sloop  and  was  lost.  This 
took  place  about  two  or  three  o'clock  on  Monday  morning  the 
first  of  September. 

There  are,  it  seems  to  us,  a  number  of  sufficient  reasons 
why  these  transactions  on  Sunday  do  not  constitute  any  ob- 
jection to  the  liability  of  the  defendant  as  a  carrier.  It 
must  be  remembered  that  all  prohibitions  of  ordinary  busi- 
ness on  Sunday,  with  us,  come  from  the  statute.  At  the 
common  law  judicial  proceedings,  only,  were  prohibited  on 
Sunday,  which  is  said  in  the  books  to  be  dies  non  Juridicus. 
Even  this  is  not  strictly  on  grounds  of  morality  or  of  the 
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ChristiaD  religion  as  recognized  by  the  common  law,  nor  was 
it  tiie  original  practice  of  the  Christian  chorch.  It  was  in- 
trodnoed,  like  very  many  other  doctrines  and  practices^  some 
of  which  are  perhaps  less  commendable,  into  popular  Christi- 
anity and  thence  into  common  law  and  usage,  by  the  influ- 
ence of  the  clei^.  It  is  well  known  to  lawyera,  at  least,  that 
until  the  year  500  the  christian  courts  were  open,  and  legal 
business  transacted  in  the  ordinary  way  on  Sundays  as  on  other 
daya  In  the  year  517  a  canon  was  made  forbidding  this  prac- 
tice ;  which  canon  was  subsequently  confirmed  by  an  imperial 
constitution.  It  was  received  with  other  parts  of  the  canon 
law  by  the  Saxon  kings  of  England,  and  afterwards  ratified 
by  William  the  Conqueror  and  Henry  the  2d.  Thus  it  comes 
that  judicial  proceedings  on  Sunday  are  void  at  common  law. 
{See  3  Burr.  1597;  8  CoweUy  27;  Spdman's  Orig.  of  Ten. 
dL  3,  p.  75.)  But  all  other  business  transactions  are  valid, 
except  so  far  as  prohibited  by  statute,  however  unbecoming 
or  wrong  in  morals  they  may  be  considered.  Our  present 
statute  (1  B.  8.  675,  676)  forbids  traveling,  except  in  speci- 
fied cases,  servile  laboring  or  working,  and  the  exposure  to  sale 
of  any  wares  or  merchandise,  except  certain  articles  of  food  at 
a  particular  hour  of  the  day.  These  are  unlawful  acts  by 
statute^  and  it  may  be  conceded  that  a  contract  for  doing 
them,  or  based  upon  them,  would  be  void.  Making  a  contract 
or  agreement  upo]i  a  Sunday,  however,  is  not  forbidden.  Thus 
in  Boynton  v.  PagCj  (13  Wend.  425,)  a  sale  of  a  horse  made 
on  Sunday  was  upheld,  and,  in  the  opinion  of  Judge  Suther- 
land, a  number  of  cases  are  cited  in  which  transations  on  Sun- 
day have  been  sanctioned. 

K  the  liability  of  the  defendant  rested  entirely  on  contract, 
he  could  not  escape  from  it  merely  because  the  contract  was 
made  on  Sunday.  The  contract  was  completed  by  the  pay- 
ment of  the  money  and  taking  the  defendant's  receipt  on  the 
passage  down.  It  was  not  however  a  contract  for  the  perform- 
ance of  servile  labor  on  Sunday,  even  if  the  business  of  the 
defendant  is  to  be  considered  as  coming  within  this  term  as 
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used  in  the  statute.  It  was  simply  an  agreement  for  the  trans- 
portation of  the  plaintiff's  horses ;  and  the  defendant^  if  he 
had  chosen  to  do  so,  might  have  detained  his  boat  until  mid- 
night on  Sunday  before  starting  on  his  voyage,  and  yet  have 
performed  this  agreement  or  any  agreement  under  which  the 
property  was  received  on  the  vessel.  It  is  true  the  vessel  was 
advertised  to  leave  on  Sunday  afternoon,  but  it  is  also  true 
that  the  voyage  would  and  could  not  be  performed  before 
Monday.  If  her  departure  on  Sunday  evening  absolved  her 
owners  from  all  liability  as  carriers,  the  same  principle  would 
discharge  the  owners  of  vessels  where  voyages  were  completed 
on  Sunday,  leaving  the  port  of  de))arture  on  Saturday  and  ar- 
riving at  their  destination  on  Sunday  morning.  It  would  also 
be  fatal  to  the  responsibility  of  the  owners  of  coasting  and 
lake  steamers  and  canal  boats,  and  of  the  numerous  sailing 
vessels  on  all  our  waters  whose  voyages  regtdarly  include  a 
Sunday  between  their  commencement  and  their  conclusion. 
A  rule  which  would  lead  to  such  results  cannot  e^Uy  be  ad- 
mitted. The  true  rule  is  that  a  contract,  to  be  void  by  this 
law,  must  be  expressly  and  altogether  for  an  act  which  the  law 
forbids :  it  must  be  a  contract  for  servile  labor  to  be  performed 
on  the  Sunday  eltclusively  and  expressly,  and  not  on  any  other 
day.  Thus  in  WnUe  v.  Van  NeBs,  (1  HiU^  76,)  the  plaintiff 
had  been  allowed  to  recover  a  specific  sum  beyond  his  com- 
pensation for  services  on  week  days,  for  work  as  an  ofSce 
clerk,  done  on  Sundays.  The  court  set  aside  the  report  unless 
the  amount  of  these  charges  were  deducted.  Smith  v.  Wil- 
cox (25  Barb,  341)  was  an  action  for  the  price  of  an  adver- 
tisement published  in  a  Sunday  paper,  which,  as  the  court 
say,  is  an  article  of  merchandise  distributed  and  sold  only  on 
Sunday.  I  apprehend  that  it  would  not  be  an  objection  to  a 
recovery  by  the  printer  of  a  daily  paper,  for  his  paper  or  ad- 
vertising in  it,  that  he  saw  fit  or  was  accustomed  or  even  was 
compelled,  in  order  to  accomplish  his  publication  properly,  to 
do  part  of  his  printing  or  other  work  on  Sunday. 
But  the  liability  of  the  defendant  does  not  rest  upon  con- 
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ttBCt^  but  tipon  his  duty  as  a  carrier^  as  settled  and  fixed  by 
castom  and  the  oommon  law.  It  is  true  the  complaint  states  \ 
fm  undertaking  and  agreement,  but  it  is  one  which  the  law  i 
imposes,  without  any  express  contract,  and  whose  responsibil-  \ 
ities  are  only  diminished,  and  never  increased,  when  a  formal  ' 
contract  is  made.  So,  too^  in  this  complaint  negligence  is  aver- 
red, bat  it  is  not  necessary  to  show  any  positive  misconduct 
to  sustain  such  an  i^verment.  Any  act  or  omission  of  the  car- 
rier, or  any  thing  which  may  befall  his  vessel  and  occasion 
danger  to  property,  is  regarded  by  the  law  as  negligence,  unless 
it  be  the  act  ofQt)d  or  the  public  enemies.  In  Allen  y.  Bewail 
(2  Wend.  338)  it  was  held,  after  full  consideration,  that  the 
gravamen  of  an  action  against  a  carrier  may  be  a  breach  of 
duty ;  that  no  undertaking  need  be  relied  upon,  and  the  action 
18  in  character  ex  delicto.  It  was  sufficient,  therefore,  to  sus- 
tain this  action,  that  the  plaintiff's  horses  were  received  by 
tiie  defendant's  servants  on  his  vei^,  for  transportation ;  that 
the  defendant  was  thus  transporting  thedi  to  New  York  on 
Monday  morning,  September  Ist^  and  that  they  were  then  lost 
and  not  safely  delivered.  Upon  these  facts  the  defendant  is 
liable,  without  any  contract  and  independent  of  it,  as  it  did 
not  vary  the  terms  of  his  l^al  liabQity ';  unless  the  loss  of  the 
vessel  was  occasioned  by  the  act  of  God. 

The  defendant's  counsel  requested  the  court  to  charge  the 
jury  that  the  £act  that  the  loss  was  occasioned  by  an  inevitable 
accident,  against  which  the  defendant  could  not  have  guarded 
by  the  exercise  of  due  diligence  aiid  precaution,  discharged 
the  defendant  The  instruction  was  properly  refused,  for  it 
assumed  that  the  defendant's  servants  were  guilty  of  no  negli- 
gence— a  question  which  was  at  least  open  to  doubt,  and  upon 
which  the  plaintiff  was  entitled  to  go  to  the  jury  if  the  case 
was  to  turn  upon  it.  But  as  a  verdict  was  directed  for  the 
plaintiff,  without  leaving  any  question  to  the  jury,  the  defend- 
ant's exception  to  that  direction  will  raise  the  question  which 
he  desires  to  present.  Notwithstanding  the  language  of  some 
judges  and  writers  of  high  authority,  I  think  there  is  a  dis- 
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tinction  between  '^  the  act  of  God''  and  ''  inevitable  accident/' 
The  reason  and  ground  of  the  severe  rule  which  the  law  holds 
as  to  common  carriers^  is  not  to  compel  the  exercise  of  due  dil- 
igence and  caution^  nor  is  that  the  measure  of  his  responsibil- 
ity. On  the  contrary  there  are  risks,  as  was  observed  by  Lord 
Mansfield,  which  no  foresight  of  the  carrier  could  avert,  and 
losses  which  are  not  the  consequence  of  any  want  of  care  or 
skill  on  his  part,  but  which  nevertheless  he  must  make  good. 
The  law,  for  reasons  of  public  policy,  makes  the  carrier  an  in- 
surer against  all  losses  except  such  as  are  directly  produced  by 
divine  interposition,  or  attacks  by  public  foes.  The  rule  is 
admitted  to  be  severe,  and  to  some  extent  arbitrary,  but  it  has 
always  been  vindicated  as  founded  in  wisdom.  See  the  obser- 
vations of  Lord  Holt  in  Cogga  v.  Bemardy  (2  Ld,  Raym. 
909,)  and  in  Lane  v.  CoUon,  (1  id  646;)  of  Ch.  J.  Best  in 
Riley  v.  Homey  (5  Bing.  217,)  and  of  Judge  Bronson  in  Hoh 
lister  V.  Nowletij  (19  Wend.  241.)  The  rule  of  a  carrier's  lia- 
bility appears  hard  in  other  applications  than  to  accidental 
losses  or  destruction.  As  Lord  Holt  observes  in  Lane  v.  Cot- 
tonj  it  seems  hard  that  a  poor  carrier  who  is  robbed  on  the 
road,  without  any  manner  of  default  in  him,  should  be  answer- 
able for  all  the  goods  he  takes.  Yet  it  would  be  more  intole- 
rable if  it  were  not  so,  for  the  danger  and  the  temptation  to 
combination  and  collusion  with  thieves  and  dishonest  men. 
So  in  respect  to  losses  by  what  might  be  called  accidents  and 
perils  of  the  voyage,  it  must  be  observed  that  the  carrier  is  in- 
trusted absolutely  with  the  goods  he  transports,  and  that  very 
often,  and  it  may  be  said  generally,  in  the  absence  of  their 
owner  and  of  all  human  witnesses  except  himself  or  his  ser- 
vants. He  therefore  is  held  to  insure  them  against  every  thing 
but  two  things,  which,  as  Ch.  J.  Best  remarks,  it  is  supposed 
will  be  so  well  known  to  all  the  country  where  they  happen 
that  no  person  would  be  so  rash  as  to  attempt  to  prove  that 
they  had  happened  when  they  had  not,  viz.  the  act  of  God, 
and  the  public  enemies.  There  is  a  phrase  sometimes  used  in 
speaking  of  the  liability  of  carriers,  which  is  borrowed  from 
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the  express  exception  commonly  inserted  in  bills  of  lading — I 
mean  the  phrase,  ^'perils  of  the  sea/'  Bat  I  apprehend  it  wonld 
not  be  safe  to  hold  that  this  expression  is  synonymons  with 
the  act  of  God,  or  even  with  inevitable  accident.  Thus  in 
Smith  V.  ScoUy  (4  Taunt  126,)  the  term  perils  of  the  sea  was 
held  to  apply  to  a  case  where  the  vessel  was  lost  by  being  run 
down  by  another  vessel,  through  the  negligent  management  of 
the  latter.  The  question  has  never  perhaps  been  expressly 
determined  in  this  state  or  in  England,  although  a  number  of 
cases  will  be  found  collected  and  discussed  in  Angell  on  Car-- 
rierSy  $  166  et  aeq.  and  in  Story  on  Bailments^  §  512.  The 
phrase  would  seem  to  import  a  danger  resulting  from  the 
voyage,  or  the  character  of  the  transportation,  and  which  the 
carrier  could  not  have  provided  against  by  the  exercise  of  all 
due  care.  The  phrase  '^  inevitable  accident''  goes  a  step  far- 
ther, and  applies  to  occurrences  which  no  foresight  or  precaution 
of  the  carrier  could  prevent.  But  even  this  is  not  identical  in 
meaning  with  the  "  act  of  God."  That  is  an  expression  which 
excludes  all  human  agency.  It  signifies  the  direct  act  of  a 
providential  cause ;  for  in  a  wider  sense  every  thing  is  the  act 
of  God,  since  nothing  happens  but  by  his  permission.  In  the 
case  of  the  Trent  Froprietors  v.  Mood^  (4  Doug,  287,)  Lord 
llansfield  laid  down  the  distinction  very  expressly.  That  was 
a  case  of  a  loss  by  a  vesse}  running  on  the  anchor  of  another 
vessel  which  had  no  buoy  to  indicate  its  position.  There  was 
indeed  an  ingredient  of  negligence  in  the  case,  since  they  should 
have  looked  for  the  anchor,  seeing  the  vessel.  But  Lord  Mans- 
field observes,  and  the  case  is  valuable  for  this,  '^  The  general 
IHinciple  is  clear.  The  act  of  God  is  natural  necessity,  as 
winds  and  storms  which  arise  from  natural  causes,  and  is  dis- 
tinct from  inevitable  accident."  In  Forward  v.  Pittard,  (1 
T  JR.  27,)  the  same  judge  defined  the  ^^  act  of  God"  to  be 
something  in  opposition  to  the  act  of  man ;  and  added  that  the 
law  presumes  against  the  carrier,  unless  he  shows  it  was  done 
by  such  act  as  could  not  happen  by  the  intervention  of  man, 
as  storms,  lightning  and  tempest.     That  was  a  strong  case  to 
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excuse  the  carrier.  He  was  a  wagoner^  and  had  received  on  a 
Thursday  a  quantity  of  hops  to  be  transported  to  Andover. 
HiB  day  of  going  was  Saturday^  and  before  that  time,  and  dur« 
ing  the  day  on  Friday,  a  fire  broke  out  in  a  booth  100  yards 
distant  from  the  booth  where  the  defendant  had  deposited  the 
hops,  and  burning  violently,  consumed  the  booth  where  the 
hops  were,  and  the  hops.  All  negligence  in  the  defendant 
was  negatived  by  the  case  made.  Yet  the  plaintiff  had  judg^ 
ment,  although  it  was  an  accident  which  the  carrier  could  not 
have  foreseen  nor  prevented.  It  might  strictly  be  called  an 
inevitable  accident,  and  indeed  the  court  say  that  the  fire  arose 
from  the  act  of  some  man,  ''  and  therefore  the  carrier  was  lia^ 
ble,  inasmuch  as  he  is  liable  for  inevitable  accident'-  These 
distinctions  are  dearly  indicated  and  approved  in  Judge  Cow«* 
en's  opinion  in  the  leading  case  of  McArthur  v.  SearSj  (21 
Wend.  198,)  and  indeed  what  I  have  been  saying  is  little  more 
than  a  reiteration  of  that  opinion. 

That  was  as  strong  a  case  for  the  defendant  as  the  present^ 
and  in  some  points  resembling  it.  The  vessel  was  lost  in  at^ 
tempting  to  enter  the  port  of  Erie.  The  master  knew  that 
his  course  should  range  by  the  lights  of  two  lighthouses.  It 
was  a  dark  night,  snow  falling,  and  a  considerable  wind.  One 
of  the  beacons  was  not  burning,  through  some  neglect,  and  a 
light  on  board  a  steamer  which  had  grounded  in  a  previous 
gale  of  wind  was  easily  mistaken  for  the  beacon.  This  mis- 
take occasioned  the  loss  of  the  vessel,  certainly  without  any 
fault  of  the  mariner.  And  it  may  be  added  that  the  vessel 
whose  lights  deceived  the  master  had  been  previously  cast  away 
by  a  violent  gale,  which  might  properly  have  been  called  the 
'^  act  of  God.''  In  that  respect  the  case  resembles  this,  be- 
cause here  the  sloop  whose  mast  entered  the  steamer's  bottom 
was  sunk  in  a  squall  of  wind,  although  not  perhaps  without 
fault  in  her  crew.  But  it  was  held  in  McArthur  v.  Sears 
that  there  was  too  much  admixture  of  human  means  to  sus- 
tain the  defense,  under  the  rules  of  law.  Another  leading 
case  which  the  present  circumstances  still  more  nearly  resem- 
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ble,  is  Smith  v.  Shepherd j  reported  in  Abbott  on  Shipping ^ 
part  3,  cA.  4,  §  1.  There  the  defendant's  vessel  was  lost  by 
striking  a  floating  mast  attached  to  a  vessel  which  had  been 
sank  by  getting  on  a  bank  which  had  been  suddenly  and  un- 
expectedly made  dangerous  by  a  great  flood.  The  changing 
of  the  bank  was  conceded  to  be  an  aot  of  God ;  but  that 
alone  was  not  the  cause  of  the  loss  of  the  vessel  of  the 
present  defendant  There  must  be  added  the  sinking  of  the 
other  vessel  and  the  fastening  the  mast,  and  this  brings  in 
human  agency.  Judge  Parsons  deflnes  the  ^^act  of  God/' 
as  spoken  of  in  the  law  of  carriers,  to  be  something  which 
operates  without  any  aid  or  interference  from  man;  and 
the  learned  American  editor  of  Smith* 8  Leading  Cases,  in  his 
note  to  the  case  of  Coggs  v.  JSemardy  holds  the  act  of  God  to 
mean  the  extraordinary  violence  of  nature.  It  is  a  corollary 
firom  these  principles  and  the  cases  in  which  they  are  found, 
that  if  the  act  of  God  is  to  excuse  the  carrier,  it  must  be  not 
only  the  sole  but  the  immediate  and  not  a  remote  cause  of  the 
loss.  This  is  strongly  exemplified  in  the  case  of  Smith  v.  Shep* 
herd,  to  which  I  have  just  referred.  The  defendant's  vessel 
was  forced  upon  the  bank  by  the  mast  attached  to  the  sunken 
ship.  That  ship  had  sunk  in  consequence  of  the  alteration  of 
tiie  bank  by  a  sudden  flood,  and  the  defendant's  ship  was 
wrecked  for  the  same  reason.  The  bank,  in  the  condition  in 
which  it  was  before  the  flood,  was  safe  for  vessels  to  ground 
aod  lie  upon.  But  it  had  become  so  steep  and  shelving  that, 
upon  the  tide  falling,  the  vessel's  stem  went  off  into  deep  wa- 
ter and  she  filled.  There  was  no  question  of  negligence,  for 
evidence  that  the  defendant  used  all  possible  care  was  offered 
at  the  trial  and  rejected.  The  flood  by  which  the  bank  was 
changed  was  the  ultimate  occasion  of  the  calamity,  but  it  was 
held  to  be  too  remote.  The  defendant's  vessel  was  not  driven 
on  the  bank  by  natural  violence,  or  without  the  interference 
of  human  agency.  She  came  in  contact  with  a  floating  spar 
which  human  agency  had  attached  to  the  sunken  vessel,  and 
that  was  the  immediate  cause  of  her  loss. 
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In  the  case  at  bar,  it  appears  that  on  Friday  before  this  oc- 
corrence,  a  sudden  and  violent  squall  overtook  a  number  of 
vessels  in  this  part  of  the  Highlands,  and  one  of  the  number 
not  being  able  or  ready  to  shorten  sail  with  sufficient  alacrity, 
was  capsized  and  sunk.  The  defendant's  steamer  ran  upon 
the  mast  of  this  sunken  vessel,  which  stove  in  her  bottom,  and 
she  was  cast  away  in  consequence.  The  immediate  cause, 
therefore,  of  the  loss  of  the  defendant's  vessel,  was  her  run- 
ning upon  this  mast.  She  was  not  forced  upon  it  by  the  wind 
or  current ;  and  although  the  wind  which  was  the  occasion  of 
the  sinking  of  the  sloop  was  a  natural  force,  and  operated  upon 
the  sloop  withoilt  any  intervention  of  human  means,  yet  that 
was  but  the  remote  cause  of  the  steamer's  loss.  To  produce 
this  there  must  have  been  added  the  placing  the  sloop  in  the 
position  in  which  she  was  overtaken  by  the  wind.  The  wind 
was  the  act  of  Gtod ;  but  that  did  not  sink  and  would  not  have 
sunk  the  steamer.  The  sailing  the  sloop  over  that  particular 
part  of  the  river  was  the  act  of  man,  and  without  that,  the  de«* 
fendant's  steamboat  would  have  sustained  no  harm.  It  was 
necessary  that  both  these  conditions  should  concur  to  cause 
the  loss  of  the  defendant's  vessel.  A  loss  occasioned  by  an 
obstruction  in  a  river  thus  produced  by  mixed  causes,  and 
which  is  not  the  result  of  the  operation  of  natural  forces  upon 
natural  objects  alone,  as  the  shores  or  the  bottom,  is  not,  in  a 
logical  or  ta  l^al  sense,  the  act  of  God.  It  may  be  inevitable 
by  human  care  and  skill,  but  it  is  not  the  consequence- of  agen- 
cies which  are  and  were  controlled  by  divine  will  and  power 
alone. 

We  are  of  opinion  that  the  defendant  is  liable,  upon  the 
settled  rule  of  the  responsibility  of  carriers,  and  therefore  the 
judgment  from  which  he  has  appealed  must  be  affirmed. 

fKiNGa  OsvBBAL  Tbbm,  December  12,  186*9.  LoU,  JSImoti  and  Brottm, 
Justioes.] 
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It  is  not  a  ground  of  objection  to  the  calling  or  settling  of  an  indiyidnal  as 
nctor  of  a  Protestant  Episcopal  parish,  that  his  salary  was  not  fixed  by  a 
ToCe  of  the  congregation,  according  to  section  8  of  the  act  to  provide  for  the 
incorporation  of  religions  societies. 

That  proT»ioD  of  the  statute  has  no  application  to  congregations  of  that  de- 


If  a  vesby  posse  bb  the  power  to  settle  a  minister  and  fix  his  salary,  a  call, 
made  by  the  wardens  and  a  mi^rity  of  the  Testry  addressing  a  written  in- 
Titation  to  an  indiridnal  to  become  their  rector,  and  fixing  his  salary,  fol- 
lowed by  acceptance,  and  by  mntoal  action  and  acknowledgment  of  ItB 
vafidity  and  of  the  relation  thus  created,  cannot  afterwards  be  disregarded 
or  denied. 

A  csH  to  a  parish,  and  its  acceptance  and  a  consequent  entry  upon  the  dntiet 
of  the  office  of  its  minister,  are  all  which  we  have,  in  this  country,  resem- 
bfing  the  presentation,  admission  and  induction  of  the  English  church ;  and 
neither  these  terms,  nor  the  ceremonies  indicated,  are  known  to  our  law  as 
appBcable  to  any  of  our  churches. 

The  congregation,  in  the  manner  indicated  by  the  law  of  the  land,  and,  in  the 
case  of  Episcopal  churches,  by  their  vestry,  call  a  clergyman  to  exercise 
his  fuictions  in  their  parish,  and  fix  his  compensation.  If  he  accepts  the 
can  and  enters  upon  his  office,  there  is  no  ceremony  which  is  required  or 
can  be  performed,  to  add  force  or  efficacy  to  these  mutual  acts,  unless  it  be 
by  reason  of  some  special  requirement  of  the  discipline  of  a  particular  church. 
"  Induction,"  in  the  sense  in  which  it  is  used  in  English  ecclesiastical  law, 
cannot  be  employed  here. 

If  every  other  requisite  for  the  due  and  proper  settlement  of  an  individual  as 
rector  of  a  parish  is  complied  with,  the  absence  of  the  ceremony  of  "  insti« 
tntloti "  will  not  prevent  his  being  such ;  unless  that  is  the  positive  rule  of 
the  eccleaiastical  body  to  which  h^  and  they  belong. 

Tliere  ia  no  such  thing  known  to  our  law,  as  institution  or  induction ;  and  the 
ecclesiastical  law  of  England  is  no  part  of  the  law  under  which  we  live. 

The  effect  or  necessity  of  what  is  called  "  institution,"  depends  upon  the  cbs- 
toma  and  regulations  of  the  Episcopal  church ;  and  is  therefore  a  question 
of  fiiet,  and  not  of  law. 

Before  our  courts  can  take  notice  of  the  customs  of  a  particular  denomination 
or  body  of  christians,  or  their  nature  or  efi'ect,  or  of  any  rights  or  disabili- 
ties resulting  from  their  observance  or  neglect,  the  existence  of  the  cus- 
ioma  must  be  properly  averred,  and  proved,  as  matter  of  fact 

When  a  minister  is  called  to,  and  settled  in  the  charge  of,  an  Episcopal  parish, 
I  something  to  the  contrary  is  distinctly  expressed  in  the  call  and  settle- 
,  he  cannot  be  dismissed  without  his  consent,  except  by  the  bishop  of 
the  diocese. 

Tlie  rule  or  regimen  of  the  Episcopal  church,  as  to  the  tenure  of  its  parish 
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ministers,  iSi  tluit  wUen  they  have  once  been  placed  in  charge  qt  congrega- 
tions, they  can  neither  leave  nor  be  dismissed,  except  by  mutual  consent, 
without  the  intervention  of  the  bishop.  Per  Emott,  J. 
A  court  of  equity  wiU  not  interfere  by  injunction  to  eject  a  clergyman  from 
his  possession  of  the  church  and  to  forbid  his  preaching  in  it,  where  he  is 
in  office,  placed  there  originally  by  the  act  of  the  parish,  and  claiming  to  be 
rightfully  there,  and  there  is  no  other  person  claiming  the  office,  or  with 
whose  rights  as  a  minister  of  the  parish  the  defendant  is  interfering ;  and 
where  there  is  no  occasion  for  a  breach  of  the  peace,  or  a  confliot  between 
two  clergymen  or  their  adherents,  in  conducting  the  worship  of  the  con- 
gregation. 

APPEALS  by  the  plainti£b  from  three  orders  made  at  a 
special  term,     Tl^e  facts  appear  in  the  opinion  of  the 
court. 

By  the  Court,  Ehott,  J.  The  defendant  Bansom  is  a  min- 
ister of  the  Pfoteatant  iJQpiscopal  church,  and  is  in  the  actual 
dischai^  of  his  functions  in  the  parish  of  Christ  Church, 
Oyster  Bay,  claiming  to  be  the  rector.  The  other  defendant, 
Youngs,  was  treasurer  of  the  corporation  in  1858,  and  claims 
that  he  still  holds  the  office,  in  consequence  of  the  alleged  ip- 
validity  of  the  election  of  a  successor,  which  was  made  in  the 
year  1859,  at  a  meeting  of  the  vestry,  which  the  rector  re-c 
fused  to  attend.  The  action  is  brought  by  the  plaintiffs,  who 
are  the  wardens  and  vestrymen  of  the  parish,  for  an  injunctipn 
to  prevent  the  defendant  Bansom  from  officiating  in  the 
church,  from  interfering  with  the  vestry  in  the  control  or  use 
of  the  church,  from  erasing,  destroying  or-concealing  the  par- 
ish register,  and  from  receiving  any  money  from  the  defendant 
Youngs,  as  treasurer  of  the  parish ;  for  a  similar  injunc- 
tion to  prevent  the  defendant  Youngs  from  aiding  the  defendant 
Bansom  in  officiating  or  acting  as  rector,  and  from  interfering 
with  the  plaintiffs,  or  paying  any  money  to  Bansom  out  of  the 
funds  of  the  parish.  The  complaint  also  asks  for  a  judgment 
directing  the  defendant  Youngs  to  surrender  his  office  to  his 
Bucce-ssor,  and  to  deliver  to  him  all  books  and  moneys  in  his 
hands. 
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The  acts  which  are  alleged  in  ^he  complaint  to  be  done  or 
threatened  by  the  defendant  Hansom,  are  his  refusing  to  leave 
the  parish,  claiming  and  threatening  to  be  and  continue  to  act 
as  rector,  insisting  that  neither  the  last  annual  election  nor 
the  subsequent  vestry  meetings  were  legal  or  valid,  in  conse- 
quence of  his  absence,  and  because  certain  persons  who  par- 
ticipated had  ceased  to  be  members  of  the  caurch  or  parish, 
and  his  erasing  the  names  of  sundry  such  persons  from  the 
list  of  communicants  in  the  parish  register.  It  is  alleged  that 
the  defendant  Youngs  refuses  to  render  an  account,  or  deliver 
the  books  and  papers  of  the  church  to  the  person  appointed  in 
his  place  bv  the  plaintifis ;  that  he  has  sued  the  sexton  for  col- 
lections in  his  hands ;  and  that  he  threatens  to  continue  to  act 
as  treasurer,  and  to  pay  to  the  defendant  Bi^nsom  his  salary. 
And  both  defendants  are  charged  with  assuming  to  rent,  and 
with  having  rented,  certain  pews  in  the  church, 

The  ground  upon  which  Mr.  Youngs'  right  to  act  as  treas- 
urer is  denied  has  already  been  indicated.  The  reasons  for 
whicb.it  is  contended  that  Mr.  Bansom  is  not  the  rector,  ap- 
pear from  the  complaint  to  be  that  he  was  not  regularly  called ; 
that  his  salary  has  never  been  fixed  by  a  vote  of  the  congre- 
gation; that  he  has  never  been  ^'instituted''  or  'inducted;" 
that  he  has  been  dismissed,  and  finally,  that  he  has  resigned. 

Upon  the  complaint,  together  with  voluminous  affidavits 
which  accompanied  it,  a  temporary  injunction  was  granted  by 
the  county  judge  of  Queens  county.  By  the  injunction  the 
defendant  Joseph  Bansom  was  forbidden  to  officiate  in  the 
church,  to  interfere  with  the  wardens  and  vestry  in  its  use, 
and  to  erase  or  mutilate  the  parish  register  or  any  other  book 
or  property  of  the  church.  The  defendant  Youngs  was  for- 
bidden to  aid  Mr.  Bansom  in  so  officiating,  and  both  defend- 
ants were  forbidden  to  let  pews,  or  collect  rents  or  revenues. 
This  injunction  was  granted  on  the  9th  of  July,  1859.  The 
defendants  put  in  an  answer  and  gave  notice  of  a  motion,  for 
the  August  special  term  in  Kings  county,  to  dissolve  the  in- 
junction.   Subsequently,  on  the  18th  of  July,  the  defendants 
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obtained  from  the  county  judge,  ex  parte,  a  modification  of 
the  injunction,  bo  that  the  defendant  Bansom  was  permitted 
to  use  and  officiate  in  the  church  until  the  first  of  August, 
when  the  motion  to  dissolve  the  injunction  could  be  heard. 
After  this  the  plaintiffs  applied  to  one  of  the  justices  of  this 
court,  ex  parte,  and  obtained  an  order  suspending  the  modifi- 
cation of  the  original  injunction  until  the  farther  order  of  the 
court,  and  directing  the  defendants  to  show  cause,  on  the  first 
Monday  in  August,  why  it  should  not  be  vacated. 

The  defendants,  under  the  advice  of  their  counsel,  disre- 
garded this  order  and  opened  and  held  service  in  the  church, 
as  they  were  allowed  to  do  by  the  county  judge's  order  modify- 
ing his  injunction,  t  The  plaintiffs  then  moved  for  an  attach- 
ment against  the  defendants  for  so  doing,  and  also  to  set  aside 
the  last  order  of  the  county  judge,  and  the  defendants  moved 
to  dissolve  the  injunction.  Both  motions  of  the  plainti£b 
were  denied,  and  the  defendants'  motion  to  dissolve  the  in- 
junction granted.  The  plaintiffs  have  appealed  from  each  order. 

There  is  no  material  dispute  in  regard  to  the  facts.  In 
January,  1852,  a  call  or  invitation  to  become  rector  of  the 
parish  was  made  to  Mr.  Bansom,  in  writing,  signed  by  the 
wardens  and  a  majority  of  the  vestry,  fixing  the  salary  at 
$500,  which  was  subsequently  increased  by  a  vote  of  the  vestry 
to  $600.  During  the  same  month  this  was  accepted,  in  writ- 
ing, and  soon  afterwards  Mr.  Bansom  moved  to  Qyster  Bay 
and  entered  upon  the  discharge  of  the  duties  of  rector  or  miur 
ister  in  the  parish.  He  has  acted  as  rector  in  every  particular 
until  the  present  controversy  arose  |  his  election  was  oertU 
fied  to  the  convention  of  the  diocese  of  If  ew  York  in  Septems 
ber,  1852,  and  he  took  his  seat  in  the  convention,  by  virtue 
of  that  certificate,  and  has  since  held  it.  The  call  does  not 
appear  to  have  been  made  by  a  formal  vot^  of  the  vestry  as  a 
body,  but  by  their  signing  the  paper  already  referred  to.  But 
the  proceeding  was  subsequently  ratified  by  the  vestry,  by  re- 
cording the  acceptance,  if  not  the  call,  upon  their  minutes, 
and  by  recognizing  the  defendant  as  their  presiding  officer  and 
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the  Tector  of  the  parish,  and  by  fixing  his  salary  as  such. 
There  can  be  no  doubt  that  if  a  vestry  possess  the  power  to 
setde  a  minister  and  fix  his  salary,  a  call  made  by  such  a  body 
in  this  manner,  followed  by  mutual  action  and  acknowledg- 
ment of  its  validity  and  of  the  relation  thus  created,  could  not 
afterwards  be  disregarded  or  denied. 

It  was  strenuously  insisted  that  the  defendant  Ransom  was 
not  duly  called  or  settled  as  the  rector  of  this  parish,  because 
his  salary  was  not  fixed  by  a  vote  of  the  congregation,  accord- 
ing to  section  8  of  the  act  to  provide  for  the  incorporation  of 
religious  societies,  which  it  is  contended  is  applicable  as  well 
to  Episcopal  as  to  other  churches  and  societies.  This  question 
came  before  Vice  Chancellor  McGoun  in  the  case  of  Humhert 
V.  St.  Stephen's  Churchy  (1  Edw.  Oh.  Rqp.  308,)  and  was  care- 
fully considered  by  him.  We  fully  concur  in  his  reasoning 
and  its  result,  and  we  can  add  nothing  to  what  he  has  said, 
except  that  the  uniform  practice  of  Episcopalian  churches  con- 
firms the  correctness  of  the  conclusion  that  the  provision  of 
the  statute  now  in  question  has  no  application  to  congrega- 
tions of  that  denomination.  It  was  supposed  by  the  plain- 
tifis*  counsel  that  this  case  was  overruled  by  the  judgment  of 
the  court  of  appeals  in  Bobertson  v.  BvUionSy  (1  Kern.  243.) 
But  this  is  altogether  a  mistake.  The  questions  discussed  in 
that  case  related  to  the  power  of  a  society  or  congregation  to 
diange  their  church  relation,  their  doctrine,  discipline  or  wor- 
ship at  the  pleasure  of  a  majority,  by  a  vote  legally  taken  and 
expressed.  But  this  has  no  bearing  upon  the  question  whether 
the  sections  of  the  statute  now  in  question,  which  were  evident- 
ly framed  for  societies  of  the  Presbyterian  or  other  churches, 
are  applicable  to  those  which  are  organized  as  Episcopal 
diurches,  and  continue  such.  It  is  no  doubt  in  the  power  of 
a  majority  of  the  corporators  of  this  parish,  if  they  so  deter- 
mine, to  convert  their  church  and  society  into  a  Prebyterian, 
a  Baptist  or  a  Methodist  church,  without  forfeiting  the  prop- 
erty held  by  the  corporate  body.  But  as  long  as  they  continue 
an  Episcopal  church,  their  officers  and  people  possess  the  pow- 
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ers  and  are  under  the  restrictions  which  the  statnte  imposes 
upon  that  class  of  corporations  and  no  others.  What  these 
powers  are,  depends  upon  the  construction  and  application  of 
these  statutes,  and  with  this  the  caise  of  Bobertson  y.  BuUians 
has  nothing  to  do. 

It  is  said  that  Mr.  Bansom  is  not  the  rector  of  this  parish, 
because  he  has  never  bisen  '^  instituted  "  nor  '^  inducted."  Both 
these  terms  are  Used  in  various  canons  Sec  of  the  Episcopal 
church  in  this  country,  without  always  an  apparent  attention 
to  the  difference  in  their  meaning  in  the  country  from  which 
they  are  derived*  In  England  the  parson  of  a  parish,  which 
Blackstone  says  is  the  most  legal  and  most  honorable  appel«- 
lation  a  parish  minister  can  have,  or  the  incumbent  of  any 
benefice,  upon  being  fully  admitted  thereto^  acquires  l^al 
rights  as  well  as  prerogatives  of  a  merely  clerical  character. 
The  acquisition  of  the  full  legal  title  to  a  benefice  in  the  Eng- 
lish church  involves  several  particulars.  The  patron  must 
present  to  the  living,  the  ordinary  tnUst  examine  and  admit 
the  clerk  presented,  and  then  follow  institution  and  induction. 
Admission  to  a  benefice,  in  a  general  sense,  includes  institu- 
tion, but  strictly  it  is  the  approval  of  the  presentee  by  the 
bishop ;  while  institution  is  the  act  by  which  the  latter  com- 
mits to  him  the  cure  of  the  church.  Institution  more  prop- 
erly refers  to  the  cure  of  souls,  and  does  not  confer  upon  the 
clerk  a  legal  title  to  the  glebe,  the  tithes,  or  any  of  the  tem- 
poralities of  the  living.  (Bum's  Eccl  Law,  /,  153,  154.) 
To  this,  induction  is  necessary,  which  is  a  separate  ceremony, 
performed  under  the  mandate  of  the  ordinary,  by  the  archdea- 
con or  other  person  to  whom  it  is  addressed.  By  thiftthe  clerk 
becomes  fully  possessed  of  all  the  profits  of  the  living  and  of 
all  his  rights  as  the  incumbent.  In  England,  institution  and 
induction  are  both  short  and  simple  ceremonies,  and  seem  to 
be  used  rather  for  the  sake  of  legal  strictness  and  notoriety, 
somewhat  as  livery  of  seisin  was  made  upon  a  feoffinent,  than 
for  any  supposed  spiritual  significance.  A  caU  to  a  parish, 
and  its  acceptance  and  consequent  entry  upon  the  duties  of 
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tiie  office  of  its  minister^  are  all  which  we  have  in  this  country 
reneinUing  the  presentation^  admission  and  induction  of  the 
English  church ;  and  neither  these  terms  nor  the  ceremonies 
indicated  are  known  to  our  law  as  applicable  to  any  of  our 
churches.  The  congr^ation,  in  the  manner  indicated  by  the 
law  of  the  land,  and  in  the  case  of  Episcopal  churches  by  their 
vestry,  call  a  clergyman  to  exercise  his  functions  in  their  par- 
ish, and  fix  his  compensatioti.  If  he  accepts  the  call  and  en- 
ters upon  his  office,  there  is  no  ceremony  which  is  required  or 
can  be  performed  to  add  force  or  efficacy  to  these  mutual  acts, 
unless  it  be  by  reason  of  some  special  requirement  of  the  dis- 
cipline of  a  t>articular  church.  That  induction,  in  the  sense 
in  which  it  is  used  in  English  ecclesiastical  law,  cannot  be 
required  or  employed  hei^,  is  sufficiently  obvious  from  a  con- 
sideration  of  the  different  position  and  rights  of  clergymen  in 
the  two  countriesi  In  England,  the  parson  as  such  has  a  free- 
hold estate  in  the  glebe^  the  tithes  and  other  dues  of  the  parisK 
By  induction,  he  becomes  fully  invested  with  these  and  with 
the  right  to  sue  for  and  demand  them ;  but  in  this  country 
there  are  no  such  rights  or  interests  into  which  a  clergyman 
can  be  inducted.  The  property  of  the  church,  its  revenues, 
its  glebe,  its  parsonage  if  it  have  any,  its  church  edifice  and 
the  like,  belong  to  the  corporation,  and  the  clergyman  has  no 
rights  or  estate  in  any  of  them^  other  than  such  as  are  con- 
fieiT^  by  express  contract,  except  perhaps  the  control  and  pos- 
session of  the  church  during  divine  service,  as  long  as  the 
building  is  retained  by  the  society  for  that  purpose,  although 
even  this  would  rather  seem  to  appertain  to  the  vestry.  It  is 
very  manifest  that  the  term  induction  is  out  of  place  in  this 
state,  at  least  in  any  discussion  of  legal  rights. 

Similar  observations  may  be  made  upon  the  use  of  the  term 
rector.  This  appellation  has  a  special  meaning  in  the  English 
church,  which  has  little,  if  any,  bearing  upon  any  prerogatives 
which  the  rectors  of  our  parishes  claim  or  possess.  If  the  in- 
terpretation of  this  title,  or  the  inference  from  its  use,  contend- 
ed for  by  the  plaintiffs,  be  correct,  the  difference  between  a  rector 
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and  a  minister  in  an  Episcopal  parish,  in  this  country,  would 
be,  that  the  former  is  instituted  and  settled  for  life,  while  the 
latter  is  removable  at  the  will  of  the  vestry  or  congregation. 
Even  if  this  were  so,  the  latter,  until  removed,  would  seem  to 
possess  all  the  powers,  as  he  discharges  all  the  functions  of  the 
fbrmer ;  and  the  term  rector  would  be  inappropriately  applied 
or  refused,  according  to  a  difference  merely  in  the  term  of  the 
office.  The  truth  is  that  the  style  rector,  although  not  a  re- 
markably apposite  appellation  in  this  country,  was  probably 
adopted  in  the  Episcopal  church,  because  the  position  of  their 
clergy,  who  are  not  the  substitutes  of  other  incumbents  and 
are  directly  entitled  to  the  income  attached  to  their  places, 
more  nearly  resembles^that  of  the  rectors  in  the  English  church 
than  that  of  any  other  class  of  its  clergy.  A  rector,  in  Eng-* 
land,  is  the  parson  of  a  parish,  where  tithes  are  neither  appro- 
priate, that  is,  belonging  to  some  corporation,  nor  inappropriate, 
that  is,  belonging  to  or  granted  to  some  person  by  the  crown, 
to  which  a  large  number  of  the  livings  which  had  been  acquired 
or  appropriated  by  the  religious  houses  were  confiscated  at  Ihe 
reformation.  A  very  large  proportion  of  the  parochial  cleigy 
of  England,  I  mean  those  permanently  entitled  to  benefices, 
are  not  rectors,  but  either  vicars  or  perpetual  curates.  These 
are  legally  and  really  deputies  of  the  person  to  whom  the  rev- 
enues of  the  parish  belong,  and  who  is  bound,  by  their  receipt, 
to  provide  for  the  maintenance  of  divine  service  therein.  Their 
compensation  is  matter  of  grant  or  agreement,  or  fixed  by  pre- 
scription at  a  certain  proportion  of  the  tithes  which  by  law 
belong  to  the  appropriator.  In  the  case  of  a  rector  he  is  un- 
der no  appropriator,  but  is  himself  of  right  entitled  to  all  the 
revenues  of  the  parish — tithes,  dues,  or  whatever  they  may  be. 
As  in  this  country  of  course  there  is  no  appropriation  of  bene- 
fices or  parochial  revenues,  the  parish  clergy  may  in  that  sense 
all  be  styled  rectors,  and  for  this  reason  probably  were  so. 
The  title,  however,  when  traced  back  to  its  origin  and  true 
import,  affords  no  light  upon  the  present  question. 

But  it  is  insisted  that  there  is  a  ceremony  required  in  the 
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Epsoopal  charch  before  a  clergyman  can  be  peimanentlj  set* 
tied  in  a  pariah  as  its  rector — that  is,  its  permanent  officiating 
minister.  This  ceremony  is  what  is  called  in  the  common 
prayer  book  of  the  Episcopal  churchy  ^'  institntion/' 

The  tenn  "  Institution/'  in  English  ecclesiastical  law,  is  ap- 
plied to  the  investiture  of  the  spiritual,  as  induction  is  to  that 
of  the  temporal  part  of  the  benefice.  (1  Black.  Cam.  391.) 
In  the  canons  or  rules  of  the  American  Episcopal  churdi  it 
nfeiB  to  the  particular  ceremony  which  I  have  just  mentioned, 
for  which  a  service  is  provided  in  the  Book  of  Common  Prayer 
of  that  churcL  The  plaintiffs  insist  that  the  defendant  Ban* 
Bom  is  not  the  rector  of  the  parish,  but  is  merely  preaching 
dioe  until  it  is  the  will  of  the  vestry  to  discharge  him,  b^ 
cause  this  service  has  nerer  been  performed  in  his  case  in  re- 
spect to  this  parish.  This  is  a  question  which  must  be  decided 
entirely  by  the  rules  and  customs  of  this  particular  church  or 
denomination.  As  there  is  no  such  thing  as  induction  into 
the  tempoiBlities  of  the  church,  and  as  institution  is  merely  a 
ceremony  by  which  the  chai^  of  souls  in  a  particular  parish 
is  committed  to  a  minister  with  such  form  and  solemnity  as 
is  considered  appropriate,  it  does  not  follow  from  the  nature 
of  the  case,  and  can  only  result  from  positive  and  express  rule, 
canon  or  custom  of  this  church,  if  the  performance  of  this 
service  is  necessary  to  give  to  the  incumbent  of  a  parish  that 
tenure  which  such  a  custom  or  rule  establishes  for  its  clergy 
in  gefDenL  In  other  words,  if  every  other  requisite  for  the 
due  and  proper  settlement  of  the  defendant  as  rector  of  the 
parish  was  complied  with,  the  absence  of  this  ceremony  will 
not  prevent  his  being  such,  unless  that  is  the  positive  rule  of 
the  ecclesiastical  body  to  which  he  and  they  belong. 

I  have  looked  into  the  canons  which  are  cited  in  Judge 
Hofiman's  learned  and  laborious  work  upon  the  government 
of  this  church,  and  into  his  commentary  upon  them,  and  the 
practice  under  them,  without  finding  any  reason  to  adopt  such 
a  conclusion.  Mr.  Hofiman  himself  expresses  very  strongly  an 
opposite  opinion,  (Soffman's  Church  LaWy  291,  293,)  and  he 
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in  very  high  authority  upon  such  questions.  I  shall  not  go 
into  any  detailed  examination  of  the  legislation  of  the  Epis* 
copal  church  in  this  particular.  Upon  a  careful  consideration 
of  Judge  Hofiinan's  argument  and  of  his  authorities^  I  entirely 
concur  in  his  views  of  the  effect  of  the  use  or  neglect  of  this 
particular  service.  It  is  not  necessary  for  the  purposes  of  this 
case,  however,  to  consider  the  question  in  so  broad  an  aspect 
as  he  has  discussed  it. 

The  only  question  tiow  before  us  is  the  term  or  tenure  of 
the  defendant's  office  in  the  parish.  This  depended  upon  the 
contract  between  him  and  the  parish  which  was  contained  in 
their  call  or  offer  and  his  acceptance,  if  that  contract  was 
specific  upon  the  point,  and  upon  the  general  rule  of  the  church 
if  the  contract  was  silent.  The  contract,  as  evidenced  by  the 
call  and  Acceptance,  and  the  subsequent  action  of  the  vestry^ 
including  their  certificate  to  the  bishop  or  standing  committee, 
contains  no  specificatiotai  upon  this  point.  Mr.  Bansom  was 
not  called,  nor  did  he  agree  to  preach  to  this  church  for  a  year, 
or  any  specified  time^  nor  at  the  will  of  the  church  or  vestry. 
He  was  called  to  take  charge  of  the  parish  as  rector,  and  set- 
tled as  such.  It  is  not  and  cannot  be  denied,  that  the  rule  or 
regimen  of  the  Episcopal  church,  as  to  the  tenure  of  its  parish 
ministers,  is,  that  when  they  have  once  been  placed  in  charge 
of  congregations,  they  can  neither  leave  nor  be  dismissed,  ex- 
cept by  mutual  consent,  without  the  intervention  of  the  bishop. 
Without  discussing  the  power  to  make,  or  the  propriety  of, 
agreements  for  the  performance  of  clerical  service  limited  i^ 
time,  I  think  it  is  very  clear  that  when  a  mihister  is  called  or 
settled  in  an  Episcopal  parish  without  any  such  limitation,  he 
can  only  be  dismissed,  or  sever  the  connection,  by  mutual  con- 
sent, or  by  superior  ecclesiastical  authority,  on  the  application 
of  one  of  the  parties.  The  33d  canon  of  the  general  conven- 
tion of  1832  (see  Hoffman's  Law  of  the  Churchy  331)  is  very 
explicit  to  this  effect.  It  applies  to  the 'case  of  a  minister 
who  i^  regularly  instituted  or  settled,  leaving  it  to  the  law  or 
usage  of  the  particular  diocese  to  determine  whether  any  thing 
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more  than  8ettlement  shall  be  reqaired.  It  is  said  that  the 
only  penalty  inflicted  upon  a  oongr^ation  for  a  violation  of 
the  canon,  is  deprivation  of  its  representation  in  the  conven- 
tion. Bat  this  is  the  only  penalty  iik  the  power  of  the  con- 
vention eJiaoting  the  canon  t  the  parties  mnst  go  elsewhere  for 
other  remedies  or  punishments.  It  is  stated  in  the  answer, 
and  such  is  no  doubt  the  fact,  that  in  the  diocese  of  New  York 
the  institation  office  is  seldom  observed;  and  this  destroys 
die  eflEiBct  of  some  parts  of  the  cation  upon  this  question.  The 
caose  of  this  neglect  is  not  very  material ;  but  I  apprehend  it  is 
a  dislike  of  the  form  prescribed,  or  a  dislike  of  the  use  of  any 
such  ceremony,  if  not  absolutely  required,  which  has  led  to  its 
disose,  atid  not  an  opinion  that  its  use  will  alteir  the  relation 
between  tte  incumbent  and  his  parish,  or  the  bishop.  I  have 
no  hesitation  in  the  conclusion^  that  when  a  minister  is  called 
to  and  settled  in  the  charge  of  a  parish,  uilless  something  to 
the  contrary  is  distinctly  expressed  in  the  call  and  settlement, 
he  can  only  be  dismissed  without  his  consent  by  the  bishop  of 
the  diocese. 

The  observations  which  have  now  been  made,  dispose  of  the 
allegation  that  the  defendant  was  dismissed  from  his  parisK 
For  after  the  defendimt  had  been  called  and  settled  without 
any  expressed  limitation  of  time,  he  could  not,  according  to 
the  rules  of  this  church,  be  dismissed  or  removed  without  his 
own  consent,  except  by  the  bishop  of  the  diocese.  The  alle- 
gation of  a  resignation  of  the  church  by  the  defendant  may  be 
very  briefly  disposed  of.  There  is  nothing  proved  in  the  case 
which  amounted  to  more  than  an  expression  of  an  intention  on 
the  part  of  Mr.  Bansom  to  resign  at  some  future  time.  There 
is  no  actual  resignation  in  prossenti,  and  the  unsuccessful  at- 
tempts of  both  parties  to  this  unhappy  dispute  to  obtain  the 
assistance  or  interference  of  the  bishop,  show  that  no  such  act 
was  intended  or  understood. 

It  diould  be  observed,  with  regard  to  the  questions  which 
now  have  been  considered,  that  .the  qaestion  of  the  necessity 
or  effect  of  what  is  called  induction  or  institution  in  the  Epis- 
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oopal  church  can  hardly  be  said  to  be  properly  or  at.  least 
necessarily  before  us  on  these  papers.  The  right  of  the  Testry 
of  an  Episcopal  church  to  call  a  minister  and  fix  his  salary, 
and  the  validity  of  the  defendant's  call  and  settlement,  depend 
upon  the  application  and  construction  of  the  statute  for  the 
incorporation  of  religious  societies,  and  are  directly  before  us 
upon  the  facts  stated.  The  question  of  the  defendant's  dis- 
mission depends  upon  the  character  and  validity  of  his  settle- 
ment in  the  parish.  The  allegation  that  he  had  resigned  is 
to  be  tested  by  an  examination  of  the  communications  between 
Iiim  and  the  parish.  But  the  effect  or  necessity  of  what  is 
called  institution,  is  purely  a  question  of  the  customs  and  reg- 
ulations of  this  particular  denomination  or  body  of  christians. 
It  is  therefore  a  question  of  fact  and  not  of  law.  There  is  no 
such  thing  known  to  our  law  as  institution  or  induction,  and 
the  ecclesiastical  law  of  the  mother  country  is  no  part  of  the 
law  under  which  we  live.  Before  our  courts  can  take  notice 
of  such  customs,  or  their  nature  or  effect,  their  existence  should 
be  properly  averred  and  proved  as  matter  of  fact.  The  canons, 
rubrics  or  rules  of  this  or  any  other  church  among  us,  are  not 
laws ;  they  are  merely  regulations  for  the  conduct  of  its  minis- ' 
ters  and  members,  depending  for  their  force  upon  the  vows  of 
the  one  and  the  consciences  of  the  other,  so  far  as  they  are 
within  the  limits  of  the  rightful  powers  of  such  bodies.  We 
know  nothing  of  them  judicially.  It  is  a  fatal  objection  to 
this  part  of  the  plaintiffs'  case,  that  neither  the  complaint  nor 
the  affidavits  which  accompanied  it  contain  the  necessary  alle- 
gations upon  this  point.  The  complaint  merely  states  that 
the  defendant  Ransom  was  never  inducted  or  instituted,  and 
the  affidavits  do  not  add  any  thing  to  the  complaint  in  this 
particular.  There  is  no  statement  of  what  induction  or  insti- 
tution is,  for  what  purpose  it  is  used,  or  to  what  extent  it  is 
considered  necessary  in  the  Episcopal  church,  what  is  its  effect, 
or  how  it  is  performed.  Without  such  statements  of  the  rules 
or  customs  of  the  Episcopal  church,  we  cannot  take  notice  of 
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their  existence,  or  of  asy  rights  or  dieabilities  which  might 
result  from  their  obeervance  or  neglect. 

We  are  also  of  opinion  that  this  preliminary  injunction 
ought  not  to  have  been  granted  upon  the  statements  of  the 
complaint,  against  the  defendant  Bansom,  even  had  the  plain«- 
tiff  been  correct  in  his  views  of  the  rights  of  the  defendants. 
Injunctions  have  been  sometimes  granted  to  stay  the  acquisi*- 
tion  of,  or  entrance  upon,  an  ecclesiastical  office  or  its  profits, 
by  a  person  not  entitled  to  it,  or  not  lawfully  elected  or  ap- 
pointed to  it.  The  case  of  Humbert  v.  St.  Stephen's  Church, 
(1  Edw.  Ch.  jB.  308,)  already  cited,  was  a  case  of  this  sort 
There  are  also  instances  in  the  English  courts.  (AmbL  98« 
1  DickenSy  146.)  But  these  cases  are  not  analogous  to  the 
one  before  us.  The  defendant  is  in  office,  placed  there  origin- 
ally by  the  act  of  the  parish,  and  claiming  to  be  rightfully 
there.  There  is  no  other  person  claiming  the  office,  or  with 
whose  rights  as  a  minister  of  the  parish  he  is  interfering. 
There  is  no  occasion  for  a  breach  of  the  peace,  or  a  conflict 
between  two  clergymen  or  their  adherents  in  the  conduct  of 
the  worship  of  the  congregation.  The  object  of  our  interfer- 
'  enoe  is  in  effect  to  eject  the  defendant  from  his  possession  of 
the  church  and  to  forbid  his  preaching  in  it.  We  cannot ' 
find  any  precedent  for  such  an  interference.  His  preaching 
does  not  establish  a  right  to  his  compensation  or  salary,  if  the 
plaintiffs  are  right  in  asserting  that  his  connection  with  the 
p^sh  has  been  terminated.  We  cannot  discover  that  it  in- 
fringes any  other  legal  rights  of  the  plaintifls  or  the  church, 
and  it  is  i|ot,  certainly,  in  itself  an  act  which  should  be  for- 
bidden by  the  injunction  of  a  civil  court. 

With  respect  to  the  renting  of  pews  or  collection  of  rents, 
there  is  no  allegation  in  the  complaint  that  either  of  the  defend- 
ants is  irresponsible,  or  upable  to  respond  for  any  moneys  be- 
longing to  the  church  which  may  come  to  their  hands  in  that 
way.  An  ordinary  action  at  law  would  afford  all  the  redress 
which  is  requisite  for  such  a  misappropriation  of  the  funds  of 
the  corporation.    The  charge  of  mutilating  the  records  of  the 
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church  relates  only  to  the  record  of  certain  persons  being  cbm^ 
municants  in  the  parish,  which  does  not  confer  or  affect  any  civil 
rights  whaterer,  and  is  therefore  unlike  the  case  of  a  record  of 
marriage,  or  the  like.  With  respect  to  the  case  against  the  de-* 
fendant  Youngs,  there  may  perhaps  be  more  color  for  the  action, 
in  the  complaint,  but  its  equities  are  fully  denied  by  his  answer. 

We  are  of  opinion  that  the  injunction  was  properly  dissolved, 
and  that  the  order  vacating  it  should  be  affirmed  with  costs. 

We  also  agree  with  the  opinions  expressed  by  the  judge  at 
special  term  in  regard  to  the  motion  for  an  attachment  against 
the  defendants,  and  the  order  of  the  county  judge  modifying 
his  injunction.  It  is  not  necessary  to  discuss  these  questions 
at  length,  as  we  could  add  nothing  to  the  views  expressed  by 
him.    These  orders  are  also  affirmed  with  costs. 

Kings  Obvbbal  Tbbk,  December  12,  1869,  Xo#,  JBmoU  and  Browi^ 
Justices.] 


Metcalf  and  Duncan  vs.  Stbyeer. 

Where  a  defendant  is  arrested  by  the  sheriff,  npon  an  order  of  fMvesi,  and 
gives  bail  and  is  thereupon  discharged  from  custody,  but  the  bail  do  not 
JusUfy,  the  sheriff  himself  becomes  bail,  and  is  liable  in  the  same  manner, 
and  to  the  same  extent,  as  bail  to  the  acUon  would  have  been,  had  such  bail 
been  given  and  perfected. 

Hence,  if  the  plaintiff  obtains  a  Judgment  in  the  action,  and  an  execution 
issued  thereon,  against  the  property  of  the  defendant,  is  returned  unsatisfied, 
and  an  execution  against  the  body  is  returned  nam  eti,  the  sheriff  is  liable  to 
pay  the  amount  of  such  Judgment,  with  interest. 

The  sheriff  *s  liability  being  fixed  by  the  original  Judgment,  eyidence  of  the  in- 
solvency of  the  Judgment  debtor  \b  immaterial,  ip  an  action  to  enforce  that 
liability,  and  should  be  rejected. 

THf)  facts  in  this  case  are  sufficiently  set  forth  in  the  opinion 
of  the  court 

Mr.  Ooodrich,  for  the  plaintiff. 

Mr.  Dikeman,  for  the  defendant. 
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By  tie  Courts  Emott^  J.  The  radical  fault  of  the  argument 
for  the  defendant  in  this  case  is,  that  it  treats  the  action  as  if  it 
were  brought  for  an  escape,  or  a  negligent  or  willful  breach  of 
duty  by  the  sheriff  There  may  be  some  color  given  to  this 
view  by  some  of  the  allegations  in  the  complaint,  but  the  lia- 
bility  does  not  rest  upon  such  a  foundation.  His  liability  ia 
that  of  bail  to  the  action,  which  is  cast  upon  him  in  circum- 
stances like  the  present,  by  §  201  of  the  code  of  procedure. 

It  appeared  upon  the  trial  of  this  cause  at  the  circuit,  that 
the  plaintifis  conunenced  an  action  in  this  court  against  one 
George  0.  Harriman,  and  obtained  an  order  of  arrest,  which 
was  deliyered  to  the  defendant,  then  sheriff  of  Kings  county^ 
on  or  about  August  15th,  1857.  The  defendant  arrested 
Harrimap,  pursuant  to  this  order,  and  held  him  in  custody 
until  he  gave  bail.  On  the  20th  of  August  an  undertaking 
was  executed  by  three  sureties,  on  his  behalf,  pursuant  to  sec- 
tion 187  of  the  code,  except  that  the  bail  did  not  state  their 
occupations,  and  thereupon  the  sheriff  discharged  him  from 
custody.  On  the  25th  of  August,  the  sheriff  served  a  copy  of 
the  undertaking  upon  the  attorneys  for  the  plaintiff  in  that 
action.  The  next  day,  i.  e.  the  26th  of  August,  the  plaintiff's 
attorneys  gave  the  sheriff  notice  that  the  bail  was  not  accepted. 
The  bail  did  not  justify,  nor  was  any  notice  of  justification 
served,  and  no  new  bail  was  given,  but  the  action  proceeded 
to  judgment,  and  the  plaintiffs  recovered,  in  August,  1858, 
$3743.77  of  Harriman.  A  transcript  was  filed  in  the  county 
of  Kings  and  an  execution  against  property  issued  to  the  sher- 
iff of  that  county,  which  was  returned  unsatisfied.  Then  an 
execution  against  the  body  of  the  defendant  was  issued,  and 
that  also  was  returned  that  he  could  not  be  found. 

It  was  conceded  on  the  trial,  as  it  also  was  upon  the  argu- 
ment, that  the  defendant  was  liable,  but  the  question  is  what 
is  the  extent  and  measure  of  his  liability.  After  the  plaintiffs 
had  rested,  at  the  trial,  the  defendant's  counsel  offered  to  prove 
that  George  C.  Harriman,  at  the  time  of  his  arrest,  was  in«- 
solvent,  and  had  no  property  not  e:(empt  from  execution,  and 
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had  ever  sinoe  remained  in  the  same  condition.  The  judge  re- 
jected the  evidence,  and  the  defendant's  counsel  excepted,  and 
thereupon  a  verdict  was  taken  for  the  plaintiffs,  by  the  direc- 
tion of  the  court,  for  the  amount  of  the  judgment  against 
Harriman  with  interest ;  the  defendant's  counsel  also  except- 
ing to  such  direction. 

Section  201  of  the  code  enacts  that  in  such  a  case  as  this^ 
that  is,  where,  after  the  defendant  is  arrested,  his  bail  is  not 
justified,  the  sheriff  himself  shall  be  liable  as  bail.  The  next 
section  (202)  provides  for  the  enforcement  of  the  sheriff's  lia- 
bility as  bail,  by  prosecuting  his  official  bond  when  a  judgment 
has  been  recovered  against  him  upon  such  liability  and  an  ex- 
ecution thereon  returned  unsatisfied.  And  the  203d  section 
makes  the  bail  taken  upon  the  arrest,  when  they  do  not  justi- 
fy, liable  to  the  sheriff  for  all  damages  which  he  may  sustain 
by  their  omission.  Thus  the  three  sections  together  impose 
upon  the  sheriff  a  liability  in  a  given  case,  provide  for  its  en- 
forcement, and  then  for  his  protection  or  indemnity  by  the 
bail  whom  he  has  accepted.  It  is  plain  enough  that  in  the 
case  we  are  considering,  the  defendant  became  liable  in  the 
same  manner  and  to  the  same  extent  as  bail  to  the  action 
would  have  been  if  such  bail  had  been  given  and  perfected. 
Thus  the  inquiry  is  reduced  to  the  question,  what  is  the  lia- 
bility of  bail  under  the  code,  in  such  a  case  as  the  present  ? 

The  code  itself  furnishes  no  answer  to  this  question,  and 
the  undertaking  which  is  substituted  for  the  bail  bond  of  the 
old  practice  is  no  more  explicit  in  this  respect  than  the  latten 
The  bail  agree,  in  this  undertaking,  that  the  defendant  shall 
at  all  times  render  himself  amenable  to  the  process  of  the 
court  during  the  pendency  of  the  action,  and  to  such  as  may 
be  issued  to  enforce  the  judgment  therein.  In  the  present 
case  the  code  cast  this  undertaking  upon  the  sheriff,  and  his 
undertaking  was  forfeited,  inasmuch  as  the  defendant  in  that 
action  was  not  amenable  to  the  process  issued  to  enforce  tiie 
judgment,  and  the  execution  issued  against  his  body  was  re- 
turned ^^not  found."    But  neither  the  undertaking  nor  the 
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code  inform  us  what  is  to  be  the  consequence  or  the  extent  of 
ihe  penalty  incaned.  We  must  therefore  resorfc  to  the  former 
practice  of  the  courts,  and  the  former  legislation  of  the  state, 
to  assist  our  investigation.  We  are  justified  in  this  resort  by 
flection  276  of  the  code,  declaring  that  in  all  actions  for  dam- 
ages the  recovery  shall  be  at  the  same  rate  as  might  have 
heretofore  been  recovered,  if  that  section  be  applicable  to  the 
present  action,  which  I  very  much  doubt ;  but  we  are  justified 
by  the  sheer  necessity  of  the  case,  if  it  be  not  In  the  multi- 
plied questions  growing  out  of  the  code  of  procedure  with 
which  the  courts  are  continually  vexed,  they  would  often  be 
entirely  at  sea  if  they  did  not  act  upon  their  own  knowledge 
of  the  previous  law,  and  also  presume,  ^^th  a  distinguished 
judge  of  our  highest  court  in  a  famous  case,  that  the  authors 
of  the  code  had  some  knowledge  of  what  the  law  and  the  prae* 
tice  was,  and  acted  upon  it. 

It  must  not  be  forgotten  that  this  is  not  an  action  for  a  neg- 
lect of  duty  by  the  sheriff,  as  for  instance  in  not  returning  an 
execution,  or  otherwise.  These  would  have  been  actions  on 
the  case,  before  the  code  destroyed  oiu*  nomenclature.  The 
plaintiff  in  such  actions  recovered  damageBy  of  which  the 
amount  of  the  judgment  was  the  measure,  prima  fikde,  but 
subject  to  be  mitigated  in  certain  circumstances.  {The  Bank 
cf  Borne  v.  OurtisSy  (1  HiU,  275,)  and  Pardee  v.  Bobertaony 
(6  id,  550,)  are  instances  of  this  class  of  actions  under  the 
former  practice ;  in  the  latter  of  which  Judge  Oowen  traces 
the  history  of  the  then  existing  mode  of  procediu'e.  So,  under 
the  present  system,  Humphrey  v.  Hathorfiy  (24  Barb.  278,) 
and  Ledyard  v.  Jones,  (3  Seld.  550,)  are  cases  in  which  the 
same  rule  of  damages  observed  under  the  former  practice  was 
applied.  Neither  of  these  cases  is  parallel  to  the  present 
Nor  can  we  strictly  or  properly  consider  this  an  action  for  an 
escape,  or  to  be  determined  by  the  rules  which  have  been  ap- 
plied to  such  cases.  If  the  undertaking  given  on  behalf  of 
the  defendant  Harriman  in  the  original  action,  which  was  ac- 
cepted by  the  present  defendant,  and  upon  which  he  discharged 
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^his  prisoner,  was  not  in  conformity  to  the  requisitionB  of  tho 
statute,  which  seems  to  have  been  the  case,  then  it  would 
seem  that  Harriman's  discharge  was  an  escape,  for  which  the 
defendant  was  llabia  It  is,  however,  unnecessary  to  determ-t 
ine  whether  this  was  so,  or  what  would  be  the  sheriff^s  lia« 
bility  in  consequence,  since  that  is  not  the  ground  of  the 
present  action.  If  an  action  had  been  brought  forthwith  upon 
such  discharge,  for  an  escape  from  mesne  process,  the  rule  of 
dai^ages  would  have  been  different  from  what  we  understand 
it  to  be  now.  But  the  defendant's  liability  was  fixed  by  the 
failure  of  Harrlman's  bail  to  justify ;  and  that  liability  was 
the  same,  whether  the  undertaking  were  or  were  not  in  con- 
formity to  the  statute.  That  question,  and  the  extent  of  the 
sheriff's  liability  for  an  escape,  may  be  passed  over.  They  are 
not  the  points  now  before  us. 

Still  it  may  be  observed  that  there  is  an  analogy  between 
actions  for  escapes  and  actions  upon  bail  bonds.  It  was  well 
settled,  under  the  law  before  the  code,  that  in  an  action  for  an 
escape  from  final  process  the  plaintiff  recovered  the  amount 
of  the  original  judgment,  while  for  an  escape  from  mesne  pro^ 
cess  he  could  recover  only  his  actual  damages.  In  the  former 
class  of  cases,  therefore,  that  is  where  the  defendant  was  actun 
ally  charged  in  execution,  the  action  was  debt^  while  in  the 
latter  it  was  case.  See,  to  this  effect,  Sawson  v.  Dohy  (2  John^ 
454;)  Potter  v.  Lansing j  (1  id.  215;)  Buaaell  v.  Turn&r^ 
(7  id.  189 ;)  PaUerson  v.  WestervtU,  (17  Wend.  643.)  See 
also  Van  Slyoh  v.  Hogeboomy  (6  John.  270,)  in  which  the  dist 
tinction  between  the  two  classes  of  actions  is  clearly  defined, 
Kellogg  v.  Monro  (9  John.  300)  was  a  suit  upon  a  bond 
given  for  jail  liberties,  and  although  brought  after  judgment, 
it  was  in  effect  for  an  escape  from  mesne  process^  The  de-: 
fendant  had  been  in  custody  on  mesne  process,  was  surrendered 
by  his  bail,  and  was  thereupon  admitted  to  the  liberties,  and  no 
execution  was  proved. 

We  were  also  referred,  upon  the  argument,  by  the  defend* 
ant's  counsel,  to  the  provision  of  the  revised  statutes  in  rela- 
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ti<m  to  bonds  for  the  jail  liberties^  and  snits  thereon.  (2  B,  8. 
433  et  9eq.)  But  the  liabOity  of  the  bail  to  the  action, 
imder  the  code,  is  not  the  same  with  that  of  the  bail  given  for 
the  limits.  The  bond  for  the  jail  liberties  maj  be  given  either 
before  or  after  judgment,  when  the  defendant  is  held  either 
CD  mesne  or  final  process,  and  its  effect  is  varied  accordingly. 
If  it  be  given  for  his  discharge  fix>m  mesne  process  or  upon  his 
sorrender  by  his  bail,  on  such  process,  then  the  liability  of  the 
bail  extends  only  to  the  actual  loss  sustained  by  the  plaintiff, 
as  the  liability  of  the  sheriff  for  an  escape  from  mesne  process 
is  limited  to  the  actual  damage.  But  if  the  prisoner  was  held 
by  an  execution,  then  his  bail  to  the  jail  liberties  must  pay 
the  judgment,  if  he  commits  a  breach  of  the  bond. 

In  all  these  cases  the  bail  who  undertake  that  their  princi- 
pal shall  be  amenable  to  final  process  were  held  to  pay  the 
amount  of  his  debt  if  he  was  not,  and  the  sheriff  who  suffers 
an  escape  from  final  process  is  held  to  the  same  liability. 

Now  it  is  very  true  that  the  undertaking  given  for  Harri* 
man,  the  place  of  which  was  taken  by  the  sheriff,  was  given 
upon  an  anest  on  mesne  process.  But  it  was  not  merely  bail 
upon  an  arrest,  nor  was  it  bail  for  the  jail  liberties ;  it  was 
baQ  to  the  action,  and  to  the  same  eli'ect  ns  special  bail  under 
the  former  practice.  The  liability  of  the  bail  in  such  an  un- 
dertaking, and  the  consequent  liability  of  the  sheriff  in  the 
present  case,  continues  through  the  whole  course  of  the  ac- 
tion. It  varies  with  the  several  stages  of  the  cause,  and  its 
ultimate  extent  is  not  determined  until  judgment  is  recovered 
and  all  the  remedies  upon  it  exhausted  against  the  principal 
It  may  be  terminated  at  any  time  by  the  surrender  of  the 
principal  by  his  bail,  before  judgment  or  after  it,  or  even  after 
suit  upon  the  original  undertaking.  The  sheriff  possesses  the 
lame  power  to  surrender  the  defendant  after  he  has  become 
substituted  as  his  bail  by  the  failure  of  the  latter  to  justify. 
{Buckmah  v.  Oamley,  (9  Sato.  Prac.  Bep.  180.)  Unless, 
however,  such  a  surrender  is  made,  the  liability  of  the  bail 
continues  upon  the  undertaking,  and,  after  judgment  and  ex- 
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ecutioDy  is  limited  only  by  the  amoant  of  the  judgment  gainst 
the  principal. 

We  can  see  no  escape  from  the  conclusion  that  the  sheriff 
in  the  present  case  incurred  the  liability  of  bail  to  the  action,] 
that  this  suit  is  properly  brought  upon  this  liability ;  that  if 
this  had  been  an  action  against  the  bail  in  an  undertaking 
which  had  been  accepted  or  had  been  justified,  the  recovery 
must  have  been  the  full  amount  of  the  original  judgment  and 
interest ;  and  that,  therefore  the  present  defendant  was  liable 
to  the  same  extent.  As  soon  as  we  determine  that  the  liar 
bility  of  the  sheriff  is  that  of  bail,  ,and  the  present  actiop  is 
brought  against  him  as  in  effect  made  bail  by  the  statute,  and 
not  for  negligence,  or  an  escape,  it  must  be  seen  that  these 
consequenoes  are  inevitable.  If  it  were  otherwise,  the  provis* 
ions  of  the  oode  as  to  t^est  and  bail  would  be  rendered  en-s 
tirely  nugatory.  "Vfe  cannot  apply  any  rule  to  the  liability 
of  the  present  defendant  which  will  not  also  be  applicable  to 
that  of  the  sureties  in  the  undertaking  of  bail  when  perfected, 
Whatever  will  exonerate  the  sheriff,  or  mitigate  the  recovery 
against  him,  must  have  the  san^e  effect  in  cases  where  they  are 
sued.  The  result  is  that  we  are  asked  by  the  defendant's 
counsel  to  hold  that  whenever  a  defendant  who  has  beep  ar« 
rested  is  insolvent,  which  may  sometimes  be  the  very  reasop 
of  his  arrest,  if  not  its  cause,  his  bail  are  absolved  from  all  r&> 
sponsibility  except  for  nominal  damages,  If  that  were  the 
law,  the  only  persons  whose  arrest  would  be  of  any  avail  would 
be  those  whose  arrest  is  altogether  unnecessary.  The  law, 
previous  to  the  code,  was  guilty  of  no  such  absurdity ;  and 
as  the  present  statute  neither  alters  nor  declares  the  rule,  we 
are  not  at  libeiiiy  to  imput'O  such  consequenoes  to  it.  As  the 
defendant's  liability  was  therefore  fixed  by  the  original  judg* 
ment,  evidence  of  the  insolvency  of  the  judgment  debtor  was 
immaterial,  and  was  properly  rejected.  The  direction  given 
to  the  jury  was  correct,  and  judgment  must  be  ordered  for 
the  plaintiff  upon  the  verdict,  with  costs. 
[Kivos  Gbnbsal  Tbsu,  Dec'r  12, 1859.    Lott,  Emott  and  Brawn,  Justices.] 
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Where  a  mmn,  bein^;  a  resident  of  this  state,  and  having  a  wife  who  also  resides 
here,  goes  to  another  state  and  in  a  suit  brought  there  obtains  a  decree  of 
diToroe  against  his  wife,  without  any  service  of  process  upon,  or  notice  to, 
her,  or  any  appearance  by  her,  such  decree  is  void,  and  unavailing  for  any 
purpose  whatever. 

f[E  complaint  in  this  cause  was  filed  by  a  wife  against  the 
defendant,  her  hasband,  for  a  divorce  a  vinctdo  matrimonii. 
The  parties  being  residents,  of  this  jtate,  were  married  here  on 
tike  12th  of  September,  1856.  They  lived  together  but  a  few 
weeks,  and  then  separated.  In  January,  1851,  the  defendant 
filed  his  complaint  against  the  plaintiff,  claiming  to  have  the 
marriage  annulled,  on  the  alleged  ground  of  the  physical  inca- 
pacity of  the  plaintiff  to  consummate  the  marriage.  This 
she  denied,  in  her  answer.  On  the  28th  of  April,  1851,  an 
order  was  made  in  that  cause,  requiring  the  plaintiff  therein 
to  pay  court  fees  and  alimony  to  the  defendant  in  that  cause ; 
and  the  same  not  having  been  paid,  an  order  was  made  in  that 
action,  on  the  16th  of  October,  1851,  staying  all  proceedings 
on  the  part  of  the  plaintiff  therein  until  paid,  and  the  pro- 
ceedings therein  were  stayed  and  suspended.  In  January, 
1852,  the  defendant  went  to  the  state  of  Indiana,  leaving  the 
plaintiff,  his  wife,  in  this  state,  where  she  has  ever  since  re- 
mained. The  defendant  stated,  in  his  answer,  that  such  resi- 
dence in  Indiana  commenced  on  or  about  the  3d  of  January, 
1852,  and  that  on  the  10th  of  January,  1853,  being  at  that 
time  a  bona  fide  resident  of  that  state,  and  having  been  for 
more  than  one  year  preceding  said  date  a  resident  of  said  state, 
be  filed  his  bill  against  the  plaintiff  in  this  suit,  for  a  divorce. 
On  the  24th  of  May,  1853,  the  plaintiff  in  this  suit  not  ap- 
pearilig,  a  decree  of  divorce  was  granted.  In  October,  1855, 
the  defendant  in  this  case  returned  to  this  state,  accompanied 
by  a  woman  to  whom  he  had  been  married  in  Indiana,  after  the 
divorce  granted  there,  with  whom  he  has  cohabited  here.  Upon 
these  facts  the  complaint  was  filed,  the  plaintiff  claiming  tKat 


70  0A8E8  m  THE  SUPREME  COURT. 

McOiffeit  9.  McGiffert. 

Buch  intercourse  of  the  defendant  with  the  woman  to  whom  he 
claimed  to  be  married  was  adulterous^  and  entitled  her  to  a 
divorce. 

S.  S.  Lyne  and  F.  JS.  TiUois  for  the  plamtiffi 

B.  F.  Ootoles,  for  the  defendaiits. 

Davies^  J.  I  deem  it  unnecessary  to  discuss  the  many 
questions  presented  in  this  case.  It  appears  to  me  that  it 
must  be  disposed  of  on  the  authority  of  Viacher  v.  Vischer, 
(12  Barb.  643,)  and  the  authorities  there  referred  to.  The 
court  in  Indiana  never  had  jurisdiction  of  the  plaintiff  in  this 
case,  and  the  proceedings  there,  as  to  her,  are  void.  As  re- 
marked by  Justice  Hand  in  the  case  referred  to,  "  It  is  a  sound 
principle  of  law,  as  well  as  of  natural  justice,  that  no  person 
should  be  bound  by  a  judgment  withotit  being  heard.''  And 
he  cited  a  large  number  of  cases  to  sustain  his  position.  In 
this  state,  beside  the  case  of  Vischer  v.  Vtseher^  above  cited, 
the  same  principle  in  reference  to  divorces  was  applied  in  the 
case  of  Borden  v.  FUchy  (16  John.  121.)  In  that  case,  the 
husband  being  in  the  state  of  Vermont,  applied  there  (his  wife 
then  being  in  Connecticut,  and  never  having  been  in  Vermont, 
and  having  no  notice  of  the  proceedings)  for  a  divorce,  which 
was  granted.  He  came  into  this  state  and  married  another 
woman,  his  first  wife  being  still  living,  and  the  case  turned 
upon  the  effect  of  the  divorce  granted  in  the  state  of  Vermont 
Thompson,  C.  J.  in  delivering  the  opinion  of  the  court,  says 
that  it  appeared  from  the  testimony  that  the  former  wife 
never  was  in  the  state  of  Vermont,  nor  in  any  manner  person- 
ally notified  or  apprised,  at  the  time,  of  the  proceedings  in 
Vermont  to  obtain  the  divorce.  She  did  not,  in  any  manner, 
by  her  agent  or  attorney,  appear  or  make  any  defense  against 
such  proceedings.  A  precisely  similar  state  of  facts  is  present- 
ed in  the  case  now  under  consideration.  The  chief  justice 
says :  '*  The  final  question  is,  whether  such  proceedings  in  Ver- 
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liiont  vnfe  not  abeolutely  void.  To  sanction  and  give  Validity 
and  effect  to  snch  a  divorce,  appean  to  tue  to  be  contrary  to 
the  first  principles  of  justice.  To  give  any  binding  effect  to  a 
judgment,  it  is  essential  that  the  court  should  have  jurisdic- 
tion of  the  person  and  of  the  snlgect  matter ;  and  the  want  of 
jurisdiction  is  a  matter  that  may  always  be  set  up  against  a 
Judgment  when  sought  to  b^nforced ;  or,  when  any  benefit  is 
claimed  under  it,  the  want  of  jurisdiction  makes  it  utterly  void 
and  unavaflable  for  any  purpose.'' 

These  positions  are  well  sustained  by  authority  and  sound 
reasoning,  and  I  have  been  unable  to  find  any  case  where  the 
force  of  this  has  been  questioned.  We  have  already  seen  that 
it  was  recognised  as ,  law  in  the  case  of  Viecher  v.  Viecher, 
above  referred  to,  and  I  feel  no  hesitation  in  saying  that  I  am 
not  at  liberty  to  question  the  binding  force  of  these  authorities. 
They  decide  the  precise  point  presented  in  this  case,  holding  a 
decree  obtained  as  this  was  to  be  utterly  void  and  unavailiog 
foft  any  purpose  whatever.  It  therefore  follows  that  it  affords 
no  l€^  justification  for  the  defendant  in  cohabiting  with  any 
otiier  woman  than  the  plaintiff,  his  lawful  wife ;  and  the  facts 
of  snch  cohabitation,  and  the  other  facts  necessary  to  entitle 
tiie  plaintiff  to  a  divorce,  a  vinculo^  being  clearly  established, 
I  have  no  choice  but  to  direct  a  decree  for  a  divorce.  A  ref- 
eree may  be  appointed  to  settle  the  proper  alimony  to  be  paid 
to  the  plaintiff 

[Kiw  ToftK  BtnmAL  tsBic,  J&ntkary  H,  i860.    Jkboiei^  Justice.] 
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Thb  New  York  Ice  Company  vs.  The  North  Western 
Insurance  Company. 

In  an  action  on  a  policy  of  insurance,  the  plaintifis,  in  their  complaint,  made  a 
claim  nnder  the  policy,  for  a  loss,  and  also  alleged  facts  showing  that  an 
error  had  occurred  in  making  oat  the  policy ;  and  they  demanded  judgment 
for  the  amoont  of  the  low,  and  in  case  it  shonld  be  necessary  to  the  recov- 
ery, for  such  further  judgment  as  should  he  proper.  Held  that  both  legal 
and  equitable  relief  was  prayed  for,  and  that  the  cause  should  hare  gone  to 
the  circuit,  for  a  trial  before  a  jnry,  where  the  judge  could  have  granted  the 
relief  asked  for,  and  then  submitted  the  other  questions  to  the  jury. 

But  the  parUee  having  brought  the  cause  on  for  trial  as  an  equity  case,  at  a 
special  term,  upon  the  question  as  to  the  right  of  the  plaintiffs  to  have  the 
policy  reformed,  on  the  ground  of  mistake  in  drawing  it,  and  the  testimony 
in  regard  to  the  mistake  being  conflicting,  and  the  weight  of  evidence 
against  the  plaintiff^,  and  showing  that  the  contract  was  made  under  a  mn-. 
tnal  mistake  of  the  parties,  but  that  no  mistake  occurred  in  fllling  up  the 
policy ;  ffeldf  fwiker^  that  the  plaintiff  were  not  entitled  to  the  relief 
asked  for. 

Hdd  cdsoj  that  the  plaintifis  having  tried  their  action  before  a  judge  at  special 
term,  without  a  jury,  as  an  equity  case,  and  having  failed  there,  in  obtain- 
ing the  equitable  relief  sought,  the  special  term  had  no  authority  to  try  the 
right  of  the  plaintiKs  to  recover  for  a  loss,  under  the  policy  as  it  was  drawn, 
or  to  send  the  case  to  a  jury,  for  a  second  trial. 

Equity  has  no  authority  to  make,  for  parties,  a  contract  which  they  never  en- 
tered into.  And  where  the  relief  sought  is  to  reform  a  contract,  that  can 
only  be  granted  by  making  the  contract  as  both  parties  intended  to  make 
it  Unless  it  clearly  appears  that  both  parties  agreed  together,  as  the  plain- 
tifiSs  allege  they  did,  the  plaintifib  cannot  have  the  relief  asked  for. 

ACTION  on  a  policy  of  insurance  against  loss  by  fire.    The 
material  facts  are  sufficiently  stated  in  the  opinion  of  the 
court 

N.  Merrill,  for  the  plaintiffs. 

Ingbaham,  J.  The  plaintifis  brought  this  action  against 
the  defendants,  on  a  policy  of  insurance  against  loss  by  fire. 
In  the  complaint  they  averred  their  claim  on  the  policy  for 
the  loss,  and  they  also  averred  facts  from  which  they  claimed 
that  an  error  had  occurred  in  the  making  out  of  the  policy  of 
insurance,  and  they  demanded  judgment  against  the  defend- 
ants for  the  amount  of  the  loss,  and  in  case  it  should  be  neces- 
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Buj  to  the  recovery  that  the  policy  ehoold  he  reformed  and 
ooirected,  for  a  farther  jadgment  as  might  be  necessary. 

It  18  apparent  that  both  legsl  and  equitable  relief  is  prayed 
ftr  in  this  complaint,  although  the  main  cause  of  action  is  to 
recover  for  the  loss,  and  the  equitable  relief  is  merely  sought 
br  if  it  shall  be  found  necessary  for  the  plaintiflTs"  recovery. 
That  equitable  relief  was  to  reform  the  policy,  by  correcting 
the  alleged  mistake. 

It  appears  to  me  that  this  cause  should  have  gone  to  the 
CDTcuit,  for  trial.  There  the  plaintiffs  could  have  tried  their 
action  to  recover  for  the  loss,  before  a  jury ;  and  as  both  the 
legal  and  equitable  relief  is  prayed  for,  the  judge  holding  that 
court  could  have  granted  such  relief  and  then  submitted  the 
other  questions  to  the  jury. 

But  the  parties  have  seen  fit  to  bring  the  cause  for  trial  be- 
fore the  special  term,  and  the  only  question  submitted  to  me 
IS  as  to  the  right  of  the  plaintiffs  to  have  the  policy  of  insur- 
ance reformed,  in  what  they  all^e  to  be  a  mistake. 

Upon  the  trial  it  appeared  that  the  testimony  of  the  wit- 
nesses did  not  agree  as  to  the  facts.  The  broker  who  obtained 
the  insurance  states  a  case  from  which  such  a  mistake  might 
be  inferred,  while  the  agent  of  the  defendants  denies  such  state- 
ments, and  shows  on  his  part  that  no  such  mistake  occurred^ 
hut  that  the  policy  was  made  out  in  strict  compliance  with 
the  application  of  the  broker.  As  to  some  of  the  matters 
stated  by  the  plaintiffs^  witness,  he  is  also  contradicted  by  a 
derk  in  the  office  of  the  defendants.  I  am  not  able  to  say, 
under  such  circumstances,  that  the  plaintiffs  have  made  out  a 
case  entitling  them  to  the  relief  they  ask  for.  1st.  Because 
the  evidence  is  contradictory,  and  the  weight  of  the  evidence 
is  against  the  plainti£b.  2d.  Because,  if  the  witnesses  on  both 
sides  are  correct  in  their  testimony,  it  shows  that  the  contract 
was  made  under  a  mistake  of  the  contracting  parties,  and  not 
that  the  mistake  occurred  in  filling  up  the  policy.  Equity 
has  no  authority  to  make  a  contract  for  parties  which  they 
never  entered  into ;  and  where  the  relief  sought  is  to  reform 
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a  oontracty  that  can  only  be  to  make  the  contract  as  both  par* 
ties  intended  to  make  it  The  plaintiffs  have  no  more  right 
to  have  the  contract  made  as  they  intended  it  to  be,  than  the 
defendant  has  to  have  it  made  according  to  his  understanding* 
And  unless  it  clearly  appears  that  both  parties  agreed  together^ 
as  the  plaintiffs  all^  they  did^  they  cannot  have  the  relief 
they  seek  for. 

The  only  conclusion  1  can  adopt^  on  this  evidence,  is  that 
there  was  a  mutual  mistake  as  to  the  description  of  the  prem- 
ises, arising  firotn  a  misunderstanding  of  the  parties  in  the 
original  n^otiation  of  the  contract,  and  that  the  defendants' 
agent  in  making  the  policy,  made  it  as  he  intended  it  should 
be  when  he  agreed  to  insure  the  property.  The  policy  was 
made  out  according  to  the  description  entered  by  him  in  the 
books  of  the  company,  was  delivered  in  that  form  to  the  plain- 
tiffs' agent,  and  although  corrected  afterwards,  in  another 
matter,  was  never  objected  to  for  the  cause  now  alleged,  until 
after  the  fire  had  taken  place.  It  is  true  this  agent  says  his 
attention  was  never  called  to  it  until  after  the  fire^  but  still 
there  is  nothing  to  show  any  error  on  the  defendants'  part 
Upon  this  branch  of  the  case  I  am  clearly  of  the  opinion  the 
plaintiff  is  not  entitled  to  the  equitable  relief  demanded. 

Another  question  is  presented  in  this  action,  under  the  code, 
which  is  not  free  from  difficulty.  The  plaintiffs  ask  to  have 
a  further  trial  as  to  their  right  to  recover  on  the  policy  of  in* 
surance  as  it  is,  although  the  equitable  relief  sought  is  denied. 

Under  the  former  system,  there  was  no  doubt  as  to  the  rule, 
that  if  the  equitable  relief  sought  for  was  granted,  a  court  of 
equity  obtained  jurisdiction  over  the  whole  subject  matter, 
and  could  adjudicate  upon  the  same,  although  the  plaintiff 
had  a  l^al  remedy.    (4  Cotffen,  717.    10  John,  596.) 

But  if  the  plaintiffs  fail  entirely  in  obtaining  the  equitable 
relief  asked  for  by  them,  I  am  not  aware  that  the  court  ever 
retained  jurisdiction  of  the  subject  matter  to  enable  the  plain*' 
tiffs  to  recover  the  claim  for  which.  Under  the  circumstances 
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Qt  independent  of  the  equitable  relief  sooght^  their  remedy 
was  purely  l^aL    (1  Gilman^  187.) 

By  the  oonstitation  this  jtirisdiction^  both  equitable  and 
legal,  is  now  vested  in  the  same  tribunal)  and  by  the  code  the 
distinction  between  eqaitable  and  legal  remedies  is  said  to 
be  abolished,  although  by  some  proyisionfl  therein  such  dis* 
tinction  is  still  maintained. 

It  has  been  doubted  by  some  judges  whether  such  distino^ 
tion  can  be  abolished  by  the  legislature  further  than  as  to  the 
mode  of  proceeding.  A  different  construction  was  given  to 
the  code  by  the  court  of  appeals  in  Gilts  v.  Lyon^  (4  OomsL 
tiOO,)  (lazdiner,  J.  referring  to  the  69th  section  of  the  code, 
abolishiiig  the  distinction  between  actions  &t  law  and  suits  in 
equity,  and  the  preamble  to  the  code  declaring  that  such  dis- 
tinction should  not  be  longer  continued,  sajrs :  '^  They  [the 
legal  and  equitable  remedies]  w^re  to  be  blended  and  formed 
into  a  single  system,  which  should  combine  the  principles  pe- 
culiar to  each,  and  be  administered  thereafter  through  the  same 
fivms  and  under  the  same  appellation.''  The  case  of  Marqwxt 
y.  Marqwd  and  fc^e  seems  to  involve  this  question  That 
case  was  tried  as  an  equity  cause,  before  the  special  term  with- 
out a  jnry^  and  was  one  in  which  the  plaintiff  only  demanded 
equitable  relief.  Upcm  the  trial  Mr.  Justice  Parker  decided 
that  the  |daintiff  was  not  entitled  to  the  relief  demanded,  but 
inasmudi  as  it  appeared  that  the  plaintiffs  had  a  legal  claim 
to  recover  back  money  paid  by  them  to  one  of  the  defendants^ 
he  rendered  judgment  against  obe  defendant,  and  dismissed 
the  complaint  as  to  the  other.  This  decision  was  reversed  at 
the  general  tefm>  the  court  holding  that  inasmuch  as  the 
plainti£b  had  failed  as  to  the  equitable  relief  demanded  in  the 
complaint,  they  could  not  recover*  against  one  defendant  for  a 
ebdm  not  stated  in  the  cotnplaint,  and  of  an  entirely  different 
natura  (7  How.  Pr.  Bep.  417.)  The  court  of  appeals,  in 
2  Kem.  336,  held  that  the  special  term  was  right  in  its  judg- 
ment They  say :  The  case  made  by  the  complaint  and  the 
limits  of  the  issue  alone  determine  tiie  power  of  the  court 
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These  expressioiis  of  the  statute  inclnde  the  statement  of  the 
right  of  the  plaintiffs  and  its  infringement  by  the  defendants. 
These  constitute  the  case.  The  addition  to  these  material 
fiicts  of  others  which  neither  show  a  right  in  the  plaintifSa 
nor  a  wrong  thereto  on  the  part  of  the  defendants,  do  not  add 
to,  or  alter,  the  legal  case  contained  in  the  complaint. 

Those  matters  in  the  complaint  which  did  not  show  a  right 
in  the  plaintifiis  were  surplusage,  to  be  disregarded  if  there 
were  other  facts  which  made  out  a  cause  of  action. 

In  Grary  v.  Ooodman^  (2  JTeman,  266,)  Johnson,  J.  says, 
since  the  enactment  of  the  code,  which  in  terms  abolishes  the 
distinction  between  actions  at  law  and  suits  in  equity,  and  pro- 
scribes but  a  single  form  of  civil  action,  the  question  in  an 
action  is  not  whether  the  plaintiff  has  a  legal  right  or  an  equi- 
table right,  or  the  defendant  a  l^al  or  an  equitable  defense, 
but  whether,  according  to  the  whole  law  of  the  land  applicable 
to  the  case,  the  plaintiff  makes  out  the  right  which  he  seeks 
to  establish,  &c. 

The  views,  however,  so  strongly  expressed  in  these  cases, 
appear  to  have  been  somewhat  modified  in  Bevbena  v.  Jod^ 
(3  Keman^  488,)  in  which  it  was  held  that  in  an  action  to 
recover  a  debt  the  plaintiff  could  not  unite  with  such  claim, 
one  to  restrain  his  debtor  from  disposing  of  his  property  fraud- 
ulently. Selden,  J.  in  the  opinion  delivered  in  that  case,  says : 
''  It  is  in  my  judgment  clear,  that  the  legislature  has  not  the 
constitutional  power  to  reduce  all  actions  to  one  homogeneous 
form,  because  it  could  only  be  done  by  abolishing  trial  by  ju- 
ry, or  by  abolishing  trial  by  the  court,^'  &c. 

And  again :  "  The  case  of  Parsons  v.  Bedford  (3  Peters^ 
483)  is  a  direct  authority  to  show  that  the  constitution,  by 
conferring  jurisdiction  in  law  and  equity,  has  not  only  reoog* 
nized  the  distinction  between  them,  but  placed  that  distinction 
beyond  the  power  of  the  legislature  to  abolish  it,  which  it 
could  only  do  by  abolishing  one  or  the  other."  And  in  the 
latter  part  of  his  opinion  he  says :  "  which  would  tend  to 
confasion  and  be  impracticable,  as  it  would  convert  an  action 
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lonnding  only  in  damages  and  to  be  tried  by  a  jury,  into  an 
action  seeking  equitable  relief  and  triable  by  the  court/' 

This  case  seems  to  depart  from  the  cases  before  referred  to, 
so  far  as  to  hold  that  the  distinction  between  actions  of  a  law 
and  equitable  nature  must  be  observed,  so  for  as  relates  to  the 
mode  of  trial,  and  cannot  on  that  account  be  united  to- 
gether. If  this  be  so,  then  the  old  rule  which  required  juris- 
diction to  be  obtained  by  a  court  of  equity  in  order  to  warrant 
it  in  giving  the  remedy,  which  without  it  would  have  required 
an  action  at  law  triable  by  a  jury,  must  still  be  observed. 

The  pIainti£Gs'  counsel  relies  upon  the  case  of  BidweU  v. 
ne  Agiar  MvUmI  Ins.  Co.,  (16  N.  T.  Rep.  263,)  as  an  au- 
thority in  his  favor.  But  in  that  case  the  equitable  relief 
sought  for  was  granted,  and  the  court  held  that  in  such  a  case 
there  was  no  need  of  a  new  action  to  recover  damages.  It  is 
said  expressly,  ^^  The  rule  oi  oourts  of  equity  was,  where  they 
had  acquired  jurisdiction  and  had  the  whole  merits  before 
them,  to  proceed  and  do  complete  justice.'' 

In  the  present  case  the  plaintifis  have  tried  their  action  bo- 
ibre  me  as  an  equity  case,  without  a  jury.  Upon  that  issue 
they  have  failed,  and  judgment  must  be  rendered  dismissing 
the  complaint  I  am  of  the  opinion  thwe  is  no  authority  for 
me  to  try  the  right  of  the  plaintifiis  to  recover  for  the  loss  un- 
der the  policy,  or  to  send  the  case  again  to  a  jury  for  a  second 
trial  Such  a  course  would  necessarily  involve  two  trials,  per- 
haps two  judgments  in  fitvor  of  different  parties,  and  produce 
difficulties  which  could  not  well  be  surmounted. 

The  dismissal  of  the  complaint,  however,  must  be  without 
pnjudioe  to  the  right  of  the  plai^tiflb  to  bring  a  new  action 
upon  the  policy ;  and,  under  the  circumst^ces  of  the  case, 
without  costs. 

[Hew  Tobx  BracLU.  Tsax,  Deoembor  28, 1869.    Ingrxihcm,  JosUce.] 
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BxAN  V8,  HocKVAK  and  otheni, 

A  testator,  by  his  will,  among  other  things,  devised  to  his  ezecntora  all  bU 
real  estate,  excepting  the  farm  devised  to  his  wife,  in  tnui  to  receive  the 
rents  and  profits,  and  after  providing  that  the  same  should  be  paid  to  his 
wife,  and,  on  her  death,  in  part  (o  his  daughter  during  her  life,  or  until  a  dl* 
Tision  of  the  estate  should  tal^e  place  as  thereinafter  provided,  directed  tho 
executors,  from  the  residue  of  such  proceeds,  to  pay  on  account  of  the  mon- 
eys due  on  bonds  and  mortgagee  such  payments  as  they  could,  and  to  pay 
all  Indebtedness  of  the  estate  until  the  eetate  should  be  fne,  clear  and  dis- 
charged of  and  ttom  all  liens  and  incumbrances )  and  until  such  paymenta 
could  be  made,  tbo  executors  were  anthoriaed  to  inveet  such  proceeds,  fh>m 
time  to  time.  He  also  directed  that  after  the  estate  was  ft«e  of  all  liens 
and  incumbrances,  the  executors  should  continue  to  receive  all  the  rents  and 
profits  thereof,  and  to  divide  the  residue  of  such  proceeds  among  his  chil-> 
dren,  and  the  issue  of  any  that  might  be  dead,  yearly  and  every  year,  until 
all  the  issqe  then  living,  of  bis  children,  should  have  arriv^  at  the  age  of 
twenty-one  years  • 

AU  that  none  of  the  provisions  of  the  will,  for  the  accumulation  of  the  rents 
and  profits,  were  within  the  terms  of  the  statute  relative  to  accumulations } 
and  that  the  whole  devise  to  the  executors,  in  trust,  was  therefore  roid,  an4 
the  estate  vested  in  the  children  of  the  testator,  in  fee. 

THIS  was  an  action  brooght  for  a  judicial  oongtniotion  of 
the  will  of  William  Hockman,  late  of  Smithtown  in  the 
county  of  Suffolk,  deceased,  and  to  have  certain  trusts  therein 
declared  void.  The  will  was  executed  on  the  14th  day  of  Au«^ 
gust,  1854,  and  the  testator  died  June  17, 1856,  leaving  the 
same  unaltered  and  unrevoked.  The  testator,  after  bequeath-* 
ing  to  his  wife  all  his  household  furniture  and  effects,  and  all 
his  personal  property,  and  a  farm  in  Smithtown,  with  the 
fanning  utensils,  stock,  grain  and  crops  thereon,  devised  and 
directed  as  follows !  ^^Jtem,  I  give,  devise  and  bequeath  unto 
my  executors  hereinafter  named  all  the  real  estate  that  I  now 
own,  or  shall  die  possessed  of,  excepting  the  £Etrm  above  named, 
upon  the  following  trusts,  that  is  to  say :  To  receive  all  the 
r^nts,  issues  and  profits  thereof,  and  out  of  such  proceeds  to 
pay,  first  to  my  said  said  wife  during  her  natural  life,  by 
quarter  yearly  payments,  the  one-third  part  of  such  proceeds 
towards  her  support  and  maintenance  and  towards  the  support 
and  maintenance  of  my  daughter  Eliza,  and  after  the  death 
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of  my  said  wife,  then  out  of  such  proceeds  to  pay  to 
ter  Elisa  the  sum  of  $400  yearly  and  every  year  during  her 
natural  li&y  or  until  a  division  of  my  estate  as  hereinafter  pro« 
vided,  whidiever  event  shall  first  happen. 

Secondly,  To  pay  all  just  charges  which  may  accrue  or  grow 
due  out  of,  OF  for,  or  on  account  of  my  said  real  estate,  and  all 
interests  which  shall  or  may  ficcrue  or  fall  due  on  any  bond 
and  mortgage,  or  either,  fi>r  which  my  real  estate  shall  or  may 
he  held  liaUe  >  and, 

^trcSy,  from  the  residue  of  such  proceeds,  to  make  such 
payment  or  payments  as  they  can  on  account  of  the  principal 
sum  of  such  bouds  and  mortgages,  or  some  or  one  of  them, 
nniil  the  whole  are  paid  off,  and  to  pay  off  all  indebtednesa 
of  the  said  estate  until  the  said  estate  is  free,  clear  and  dis* 
diarged  of  and  from  all  liens  and  iacumbranoes  on  account 
thereof;  and  until  they  can  make  such  payment  or  payments, 
to  invest  the  residue  of  such  proceeds  temporarily,  from  time 
to  time,  on  good  and  safe  security. 

/letn.  I  mil  and  direct,  after  the  death  of  my  s&id  wife,  that 
the  before  named  £urm,  fiEuming  utensils,  and  all  and  every- 
thing named  and  embraced  in  the  third  item  of  this  my  will, 
be  divided  by  my  said  executors  among  my  children  then  liv- 
ing, and  the  lawfiil  issue  of  such  of  my  children  as  shall  then 
be  dead,  ip  the  manner  hereinafter  specified  for  the  division 
of  my  real  estate ;  and  in  case  it  shall  become  necessary,  for  the 
purpose  of  making  such  division,  to  sell  the  said  farm,  it  is  my 
wish  and  desire  that  it  shall  become  the  property  of  some  or 
one  of  my  children,  or  the  issija  of  some  or  one  of  them. 

Item.  It  is  my  express  will  and  desire  that  my  said  execu- 
tors hereinafter  named,  or  the  survivor  or  survivors  of  them, 
shall  after  my  hereinbefore  named  real  estate  shall  be  free  and 
diediaiged  of  and  from  all  liens  and  incumbrances  whatsoever, 
to  continue  to  receive  all  the  said  rents,  issues  and  profits 
thereof,  and  out  of  the  proceeds,  after  paying  the  amounts 
hereinbef(^e  provided,,  and  after  paying  all  other  just  charges 
against  my  said  estate,  then  to  divide  the  residue  of  such  pro- 
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oeedSy  and  if  my  said  wife  should  then  be  dead,  the  residue 
of  my  personal  estate  among  my  children  then  living,  and  the 
lawful  issue  of  such  of  my  children  as  shall  then  be  dead,  in 
the  manner  hereinafter  named  for  the  final  division  of  my  real 
estate ;  such  residue  of  the  proceeds  arising  from  my  said  real 
estate  to  be  divided  by  my  said  executors  or  the  survivors  or 
survivor  of  them,  at  least  yearly  and  every  year,  until  all  the 
lawful  issue  then  living  of  my  children  shall  have  arrived  at 
the  age  of  twenty-one  years,  then  in  further  trust,  as  i9oon  aa 
conveniently  may  be  thereafter,  to  divide  all  my  real  estate, 
and  all  the  residue  of  the  proceeds  arising  therefrom,  equally, 
share  and  share  alike,  to  and  among  such  of  my  children  as 
shall  then  be  living,  and  the  then  living  lawful  issue  of  such 
of  my  children  as  shall  then  be  dead,  such  issue  to  take  the 
share  or  proportion  that  his  or  her  or  their  parent  would  have 
taken  if  then  living,  and  no  more/' 

The  testator  left  four  children,  and  two  grandchildren,  the 
children  of  a  deceased  daughter,  his  heirs  at  law,  him  surviv- 
ing, all  of  whom  are  now  above  the  age  of  twenty-one  years. 
The  wife  of  the  testator  died  after  the  making  of  the  will,  bat 
before  his  death.  The  executors  proved  the  will,  and  took 
upon  themselves  the  execution  thereof 

The  complaint  alleged  that  on  the  18th  of  August,  1857, 
Thomas  B.  Pope,  one  of  the  children  of  Ann  Pope  the  de^ 
ceased  daughter  of  the  testator,  for  a  valuable  consideration, 
bargained  and  sold  to  the  plainti^  all  his  right,  title,  interest, 
claim  and  demand  both  at  law  and  in  equity,  and  as  well  in 
possession  as  in  expectancy,  of,  in  and  to  the  estate  of  the 
testator.  The  plaintiff  thereupon  brought  this  action,  against 
the  other  heirs  and  the  executors,  of  the  testator,  alleging 
that  great  doubts  and  di£^culties  had  arisen  as  to  the  proper 
and  legal  construction  of  the  will ;  that  he  had  been  advised 
by  counsel,  and  believed,  that  all  the  trusts  thereof  were  void, 
and  all  the  material  provisions  thereof  contrary  to  law  and 
void ;  and  praying  for  a  construction  thereof,  and  that  the 
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same  might  be  decreed  aad  declared  to  be  Yoid,  in  whole  or  in 
part,  &c. 

The  defendants  pat  in  an  answer  stating  that  the  value  of  the 
personal  estate,  of  which  the  testator  died  seised,  did  not  ex- 
ceed in  value  $1800 ;  and  that  a  part  of  said  personal  estate 
had  been  sold,  and  the  balance  distributed  among  the  next  of 
km,  and  that  all  the  debt«  of  the  testator,  exoept  those  se- 
cured by  mortgage,  had  been  paid  by  the  executors.  They 
submitted  that  the  trusts  of  the  will  were  valid,  and  that  all 
its  provisioQs  were  in  conformity  with  the  laws  and  statutes 
of  the  state;  and  they  demanded  judgment  that  the  will 
might  be  declared  to  be  a  good  and  valid  will  of  real  and  per- 
sonal estate,  and  that  the  complaint  be  dismissed, 

L.  8.  Chatfidd,  for  the  pUintiff. 

J.  B.  Flanagan^  for  the  defendants, 

Ikobaha¥,  J.  The  testator,  among  other  things  in  his 
will,  devised  to  his  executors  all  his  real  estate,  excepting  the 
fium  devised  to  his  wife,  in  trust  to  receive  the  rents  and  profits, 
and  after  jHroviding  that  the  same  be  paid  to  his  wife,  and  on 
her  death,  in  part  to  his  daughter  during  her  life,  or  until  a 
division  of  the  estate  should  take  place  as  thereinafter  provid- 
ed, directed  the  executors,  from  the  residue  of  such  proceeds, 
to  pay,  on  account  of  the  moneys  due  on  bonds  and  mortgages, 
Boch  payments  as  they  could,  and  to  pay  all  indebtedness  of 
the  estate  until  the  estate  should  be  free,  clear  and  discharged 
of  and  from  all  liens  and  incumbrances ;  and  until  such  pay- 
ments could  be  made,  the  executors  were  authorized  to  invest 
snch  proceeds  from  time  to  time.  He  also  directed  that  after 
the  estate  was  free  of  all  liens  and  incumbrances,  the  execu- 
tors shonld  continue  to  receive  all  the  rents  and  profits  thereof, 
and  to  divide  the  residue  of  such  proceeds  among  his  children 
and  the  issue  of  any  that  might  be  dead,  yearly  and  every 
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year,  until  all  the  issue  then  living  of  his  children  should  have 
arrived  at  the  age  of  twenty-one  years. 

This  action  was  commenced  to  have  these  trusts  declared  void. 

The  first  objection,  as  to  the  payment  to  the  daughter  Eliza, 
is  because  its  limitation  is  so  connected  with  the  other  parts 
of  the  will,  as  to  render  it  impracticable  to  carry  it  out  if  the 
remaining  trust  is  not  sustained.  In  regard  to  this  bequest 
there  is  no  difficulty.  The  intent  of  the  testator  evidently  was 
that  the  payment  to  the  daughter  should  only  continue  to  the 
time  when  the  estate  should  be  divided.  If  the  period  fixed 
by  him  for  the  division  of  the  property  is  changed,  in  conse- 
quence of  the  invalidity  of  any  of  the  trusts,  the  time  for  the 
payment  of  this  money  from  the  income  to  the  daughter  musk 
necessarily  also  cease ;  and  whenever  such  division  shall  take 
place,  whether  upder  the  will  or  sooner  by  the  operation  of 
the  statute  aflectipg  the  trvist,  at  that  time  the  payment  to 
the  daughter  terminates. 

The  provision  for  accumulatiop  is  void,  as  made  .for  a  pur- 
pose not  authorized  by  the  statute.  The  only  accumulation 
of  rents  and  profits  of  lands  allowed  by  law  (3  B,  S.  5th.  ed. 
17,)  is  for  the  benefit  of  minors  then  in  being  and  during  their 
minority,  or  in  case  such  accumulation  be  directed  to  com- 
mence at  a  subsequent  time,  it  shall  terminate  at  the  expira-' 
tion  of  the  minority  of  those  who  are  to  be  benefited  thereby. 
All  other  accumulations  are  declared  void.  The  accumula-r 
tions  in  this  case  are  for  the*  payment  of  debts  and  incum- 
brances of  the  estate,  and  then  for  the  benefit  of  the  children 
and  the  issue  of  any  that  might  be  dead,  until  all  the  grands 
children  should  arrive  at  age. 

None  of  the  provisions  for  this  accumulation  are  within  the 
terms  of  the  statute.  The  provision  for  payment  of  debts  is 
in  fact  to  relieve  the  personal  estate  from  being  applied  to  this 
purpose,  and  necessarily  results  in  an  accumulation  of  money 
for  subsequent  distribution.  It  is  also  unlimited  as  to  duration, 
except  on  payment  of  all  the  indebtedness  of  the^  estate,  and 
when  that  will  be,  is  uncertain.     The  residue  of  the  time  for 
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which  the  execatora  are  to  receive  the  rents  is  during  the  mi- 
nority of  the  grandchildren,  but  for  the  benefit  of  the  children. 
But  there  is  no  accumulation,  as  the  rents  and  proceeds  are 
to  be  paid  oyer  to  them  as  received  by  the  executors. 

The  difficulty  as  to  this  devise  is  that  the  whole  trust  must 
&il  because  it  is  not  made  dependent  on  any  lives  then  in  being, 
but  upon  the  lives  of  some  then  in  being  and  upon  the  arrival 
at  age  of  all  the  grandchildren,  some  of  whom  were  not  then 
in  existence.  I  think  there  can  be  no  doubt  but  that  the  de- 
vise in  this  case  is  pot  within  the  provisions  of  the  statute. 
The  power  of  alienation  is  suspended  during  the  life  of  the 
wife,  then  during  the  life  of  the  daughter  £liza,  or  until  a  di- 
vision of  the  estate  as  afterwards  provided,  and  after  the  death 
of  EUsa  it  is  stiU  suspended  until  all  the  grandchildren  ar- 
rive at  the  age  of  twenty  one  years,  apd  is  to  be  continued 
until  there  are  no  grandchildren  living  who  shall  be  minors. 
It  appears  from  the  pleadings  that  there  are  now  living  eight 
or  nine  grandchildren,  some  of  whom  were  bom  since  the  death 
of  the  testator,  and  that  there  is  no  probability  of  failure  of 
isBoe  as  to  any. 

My  oonclusion  is  that  this  devise  is  void ;  and  that  the 
jdaintiff  is  entitled  to  judgment  deolaring  such  trusts  void,  and 
that  tiie  estate  vests  in  the  children  in  fee. 

Judgment  accordingly. 

{Hbw  Tosk  Sracux.  Tbbx,  December,  28, 1869.    IitgnAam,  Jnstioe.] 
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To  sustain  ao  action  against  a  stocl^bolder  of  an  incorporated  company,  for  i^ 
debt  of  the  company,  it  is  not  necessary  for  the  plaintiff  to  aver  that  the 
corporation  is  insol?ent ;  except  in  those  cases  where  the  charter  makes  the 
liability  of  the  stockholders  depend  upon  the  existence  of  such  insoWency, 
or  requires  the  creditor  to  exhaust  his  remedy  against  the  corporation,  be^ 
fore  proceeding  against  ft  stockholder. 

In  other  cases,  where  a  debt  is  unpaid  at  maturity,  the  creditor  may  proceed 
to  collect  his  claim,  either  ttoxa  the  corporation  or  those  who,  by  tbe  charter, 
are  made  responsible  for  the  debts. 

An  agreement  between  a  banking  corporation,  located  in  Wisconsin,  and  com? 
mission  merchants  and  factors  in  the  city  of  New  York,  by  which  the  former 
is  to  consign  produce  to  tbe  latter  for  sale  on  commission,  against  whic)) 
drafts  are  to  be  drawn,  and  to  keep  the  drawees  in  ^ads  to  meet  the  same, 
in  cases  where  consignments  are  not  made,  is  not  necessarily  illegal,  in  the 
absence  of  any  thing  to  show  what  powers  are  possessed  by  the  bank,  by 
virtue  of  its  charter. 

Even  though  a  bank  has  no  authority  to  consign  goods  for  sale,  and  enter  into 
a  general  business  of  that  nature,  it  m^y,  perhaps,  resort  to  that  method  c^ 
selling  goods  in  its  possession  which  it  has  legally  received  in  payment  of 
debts.    Per  In  on  ah  A  v,  J- 

In  an  action  by  a  creditor  of  a  bank  against  a  stockholder,  for  the  recovery  of 
a  debt  due  tvova  the  bank,  the  corporation  is  not  a  necessary  party. 

DEMUBBEB  to  complaint,  The  complaint  alleged  that 
the  plaintiffs  were  copartners  under  the  firm  name  of  Den- 
nis Perkins  &  Co.  at  the  city  of  New  York,  in  the  business 
of  commiasion  merchants  and  factors.  That  the  Merchants' 
Bank  was  a  banking  corporation  located  at  Madison  in  the 
state  of  Wisconsin^  and  incorporated  under  the  laws  of  that 
state,  pursuant  to  the  provisions  of  "  An  act  to  authorize  the 
business  of  banking  in  the  state  of  Wisconsin,"  approved  April 
19,  1852.  That  between  the  4th  of  April,  1857,  and  the  22d 
of  *March,  1858,  inclusive,  the  plaintiffs,  at  the  city  of  New 
York,  lent  and  advanced  to  the  Merchants'  Bank  money  and 
accepted  and  paid,  for  the  accommodation  of  said  bank,  drafts 
drawn  by  said  bank  on  them,  amounting  in  all  to  the  sum  of 
^55,880.17,  and  paid,  laid  out  and  expended  for  telegraph 
and  express  charges  and  protest  fees  in  and  about  the  business 
of  the  bank,  $13.73.     That  said  drafts  were  accepted,  and 
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payments  made^  in  acconlanoe  with  an  agreement  between  the 
plaintifRs  and  the  hank,  by  which  the  bank  was  to  consign 
produce  to  the  plaintiffi,  for  sale  on  commission,  against  which 
tiie  said  drafts  were  to  be  drawn,  and  to  keep  the  plaintiffs  in 
fands  to  meet  all  drafts  which  shonld  be  drawn  on  them,  in  all 
cases  where  such  consignments  were  not  made.  That  $34,955.41 
of  the  amount  of  their  acceptances  and  of  the  drafts  aforesaid 
were  paid  by  them  without  any  funds  of  the  bank  then  in  their 
hands  to  pay  the  same,  and  in  excess  of  proceeds  of  sales  of 
consignments  received  from  the  bank.  That  upon  that  sum 
of  $34,955.41  the  plaintiffi  were  entitled  to  a  commission  of 
two  and  one  half  per  cent  That  there  was  due  from  the  bank 
to  the  plaintifib  the  sum  of  $9400.09,  which  it  refused  and 
neglected  to  pay.  That  during  all  the  time  between  the  4th 
of  April,  1857,  and  March  22,  1858,  the  defendant  was  a 
holder  of  stock  in  the  bank  to  the  amount  of  over  $7000. 
That  by  the  laws  of  Wisconsin  stockholders  in  every  corpo- 
tation  or  association  organized  under  the  provisions  of  the 
banking  act  are  individually  responsible  for  its  debts,  to  the 
amount  of  their  stock.  Wherefore  the  plaintifis  demanded 
judgment  against  the  defendant  as  a  stockholder  of  said  bank, 
for  the  sum  of  $7000,  beside  costs  of  suit 

To  this  complaint  the*  defendant  demurred,  and  specified 
the  following  grounds  of  demurrer,  viz  t  1.  That  the  complaint 
did  not  show  that  the  bank  was  insolvent,  or  that  the  plain- 
tiffi  had  exhausted  their  remedy  against  the  bank.  2.  That 
the  debt  against  the  bank,  specified  in  the  complaint,  was  not 
contracted  in  the  Intimate  business  of  the  bank,  or  of  any 
bank  created  under  the  laws  referred  to  therein,  and  could  not 
be  made  the  subject  of  an  action  against  stockholders,  under 
said  laws.  3.  That  thete  was  a  defect  of  parties  defendants, 
as  the  Merchants'  Bank  shotild  have  been  made  a  party,  and 
also  the  remaining  stockholders  of  the  bank.  4.  That  the 
complaint  did  not  show  the  capital  stock  of  the  bank,  nor  into 
how  many  shares  the  same  was  divided.  5.  That  the  com- 
plaint did  not  state  factssufficient  to  constitute  a  cause  of  action. 
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Oeorge  W.  Parsons,  for  the  defendant 

Ingraham,  J.  Whatever  may  be  the  result  of  this  case, 
on  the  trial^  I  am  satisfied  the  defendant  cannot  avail  himself 
of  the  matters  of  defense  set  up  by  him  ob  this  demurrer. 

1.  In  order  to  sue  a  stockholder  of  an  incorporated  company, 
it  is  not  necessary  to  aver  that  the  corporation  v^as  insolvent, 
except  in  those  cases  in  which  the  charter  places  the  liability 
subject  to  the  existence  of  such  insolvency,  or  requires  the 
creditor  to  exhaust  his  remedy  against  the  corporation  before 
proceeding  against  the  stockholder.  In  other  cases,  when  a 
debt  is  unpaid  at  maturity,  there  is  nothing  to  prevent  the 
creditor  from  proceeding  to  collect  his  claim  either  from  the  cor- 
poration or  those  who  by  their  charter  are  made  responsible 
for  the  debts  without  any  limitation. 

2.  The  contract  of  liability  as  set  out  in  the  complaint  is 
not  necessarily  illegal.  What  powers  the  bank  possessed  by 
virtue  of  its  charter^  is  not  disclof^  in  the  complaint.  In 
order  to  bring  the  charter  before  the  court,  it  must  be  proved 
in  the  ordinary  way.  That  cannot  be  on  demurrer.  Even  if 
the  bank  had  no  authority  to  agree  4o  consign  goods  for  sale, 
and  enter  into  that  kind  of  business,  it  would  not  follow  that 
the  contract  was  absolutely  void.  It  might  be  that  the  bank 
had  goods  in  possession,  legally  received  in  payment  of  debts, 
and  this  mode  of  sale  might  be  legally  resorted  to  by  them 
and  the  contract  be  valid^  Such  matters  can  only  properly 
be  examined  on  a  trial,  where  evidence  can  be  received  to  show 
the  circumstances  attending  the  transaction. 

No  such  objection  could  be  made  to  a  part  of  the  plaintiffs' 
claim,  for  money  lent  and  advanced  to  the  bank,  which  was  a 
legitimate  business,  and  which  the  plaintiffs  could  recover 
whether  the  other  part  of  their  claim  was  valid  or  not  As 
the  demurrer  is  to  the  whole  complaint,  it  could  not  be  sus- 
tained on  this  ground* 
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3.  I  am  of  the  opinion  that  the  bank  was  not  a  necessary 
party.  It  is  only  where  the  parties  are  united  in  ihterest  that 
they  must  be  brought  in  by  the  plaintiffs.  In  other  cases,  if 
their  presence  is  necessary  to  a  complete  determination  of  the 
controversy,  the  court  may  order  such  to  be  made  parties,  but 
that  is  no  ground  of  demurrer.  As  to  other  stockholders, 
there  is  nothing  in  the  pleadings  from  which  it  can  be  ascer- 
tained that  there  are  any,  or  who  they  are,  if  any. 

I  think  the  complaint  shows  a  cause  of  action.  Whether 
■8  to  the  whole  claim  or  not,  is  immaterial.  The  claim  for 
mon^  lent  and  advanced  is  a  I^;al  daim,  not  subject  to  any 
of  the  objections  stated,  and  is  one  which,  even  if  on  the  trial 
the  other  claim  should  be  declared  void^  coilld  still  be  re- 
covered. 

The  plaintiflb  are  entitled  to  judgment  on  the  demurrer, 
with  leave  to  the  defendant  to  answer,  on  payment  of  costs. 

Judgment  accordingly, 
prsw  tottx  flpioULi.  tsttik,  December  28, 1859.   tii^fdkem.  Justice.] 


MAYfifiw  and  others  vs.  Duncan  and  Stephens. 
Thbbe  otheb  Suits  vh.  The  Same  Defendants. 

Vnder  Vb»  code,  the  duties,  upon  attachnl<ttits,  which  were  formerly  discharged 
\ff  the  trustees  of  the  debtor's  estate,  now  devolve  on  the  sheriff,  who  is 
reqaired  to  collect  the  debts  due  to  the  debtor ;  and  he  is  entitled  to  the 
same  measure  of  compeDsation  which  the  revised  statutes  awarded  to  trus- 
tees, for  the  like  Services,  viz.  all  necessary  disbursements,  and  a  commis- 
iiQD  of  flve  per  e^nt  on  all  moneys  which  cohie  into  his  hands. 

If  the  sheriff  chooses  to  employ  agents  to  aid  him  in  collecting  debts,  which 
he  could  himself  collect  without  resort  to  an  action  or  the  employment  of 
attorneys  or  counsel,  he  must  hifaiself  compensate  his  agents ;  unless  an 
agreement  is  made  by  him  with  all  paHies  interested  in  the  proceeds. 

U  seems  that  the  sheriff  may  employ  attorneys  and  counsel,  and  prosecute 
aetioDe ;  and  that  he  is  entitled  to  b»  paid  the  necessary  disbursements 
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therefor,  in  the  same  manner  that  such  diBbnrsements  were  allowed  to  trus- 
tees under  the  attachment  authorized  by  the  revised  statutes ;  whether  the 
action  be  successful  or  not,  if  it  be  prosecuted  in  good  faith. 

THIS  was  a  question  as  to  the  propriety  of  an  allowance  of 
five  per  cent  to  the  sheriff  npon  an  attachment.  There 
were  four  separate  actions,  in  each  of  which  an  attachment  was 
issued.     The  plaintiff  in  the  fourth  suit  opposed  the  allowance. 

H.  G.  Wheatony  for  the  attaching  creditor. 

A.  J.  Vanderpooly  for  the  sheriff. 

Leonard,  J.  The  sheriff  of  the  city  of  U ew  York,  in  1856, 
received  warrants  of  attachment  against  these  defendants,  in 
four  actions,  under  which  he  levied  on  certain  books  of  account, 
belonging  to  the  defendants,  and  thereby  ascertained  the  names 
of  over  thirty  persons  who  were  dealers  with  the  defendants 
and  then  indebted  to  them,  in  amounts  varying  from  $5  to 
about  $250 ;  the  most  of  the  demands  beings  however,  under 
$100  each.  The  deputy,  who  had  charge  of  the  process,  em- 
ployed as  his  agent  a  person  who  occupied  the  same  place  of 
business  with  the  defendants,  and  who  was  engaged  in  the 
same  business,  and  possessed  other  facilities  for  more  readily 
and  conveniently  collecting  these  book  demands  than  the  dep- 
uty. The  attorneys  in  the  second  and  third  attachments  con- 
sented to  the  employment  of  the  agent,  and  to  the  rate  of 
compensation  to  be  paid  to  him  by  the  sheriff,  which  was  fixed 
at  five  per  cent. 

The  first  three  attachments  have  been  discharged,  and  a 
small  sum  remains  in  the  sheriff's  hands  applicable  to  the 
fourth  attachment,  which  would  be  considerably  increased  if  the 
five  per  cent  which  the  sheriff  agreed  to  pay  to  his  agent  for 
collecting  the  demands  which  were  attached,  should  be  disal- 
lowed. And  the  counsel  for  the  plaintiff  in  the  fourth  attach- 
ment opposes  the  allowance  of  this  per  centage  to  the  sheriff, 
as  an  improper  or  excessive  expenditure  for  the  agency  or  serv- 
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ioes  of  another^  to  perform  duties  which  the  law  has  imposed, 
as  the  plaintiff  allies,  on  the  sheriff  himselfi  That  applica- 
tion is  the  question  principally  to  be  considered. 

By  the  cod^  under  which  Ihese  attachments  were  issued, 
(section  232,)  the  sheriff  is  anthoriised  to  take  such  legal 
proceedings  for  the  collection  of  the  debts  and  credits  of  the 
defendants  as  may  be  necessary,  either  in  his  own  name  or  in 
the  name  of  the  defendant  tJnder  §  237,  subdivision  4,  the 
sheriff  is  to  proceed  to  collect  the  notes  and  other  evidences 
of  debt^  &c  and  apply  the  proceeds  to  the  payment  of  the 
judgment,  in  case  judgtnent  has  been  entered  for  the  plaintiff. 
And  the  court  is  authorized,  on  the  affidavit  of  the  sheriff  that 
he  has  used  diligence  and  endeavored  to  collect  the  evidences 
of  debt  so  attached,  and  that  a  portion  remains  uncollected,  to 
order  the  sheriff  to  sell  the  same. 

And  further,  showing  that  it  was  not  contemplated  by  the 
code  that  the  sheriff  should  personally  collect,  in  all  cases,  the 
evidences  of  debt  which  he  should  attach,  it  is  provided  by 
§238,  that  actions  authorised  to  be  brought  by  the  sheriff 
may  be  prosecnted  by  the  plaintiff,  Upon  delivering  to  the  sher- 
iff an  undoiakir^  with  two  sureties,  to  indemnify  him  from  all 
damages,  costs  and  expenses  on  account  thereof,  not  exceeding 
f250  in  any  one  action.  Section  243  provides  that  the  sheriff 
shall  be  entitled  to  the  same  fees  and  compensation  for  his 
services,  and  the  same  disbursements)  as  are  allowed  for  the 
like  eervices  and  disbursements  ttnder  chapter  6,  title  1,  part 
2  of  the  revised  statutesi 

The  compensation  to  sheriffs  for  services,  &c  under  that 
diapter  of  the  revised  statutes,  (relating  to  attachments  against 
concealed,  absconding  and  non-resident  debtors,)  is  regulated 
under  chapter  10,  title  3,  part  3 ;  and  in  addition  to  certain 
fees  and  poundage,  specifically  fixed,  the  sheriff  is  thereby 
antborifled  to  receive  such  compensation  for  his  trouble  and 
expenses  in  taking  possession  of  and  preserving  the  property 
attached,  as  the  officer  issuing  the  attachment  shall  certify  to 
be  reasonable. 
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It  is  manifestly,  just  that  the  sheriff  should  have  a  suitable 
compensation  for  such  services  as  he  has  rendered  in  these  ac- 
tions, and  the  rate  which  was  agreed  on  by  the  attorneys  in 
the  second  and  third  attachments  herein  does  not  appear  un- 
reasonable, under  the  circumstances.  It  is  the  same  commis* 
sion  that  collecting  agents  are  commonly  allowed  in  this  city, 
except  under  particular  circumstances,  when  agents  receive 
sometimes  a  larger  and  sometimes  a  smaller  commission,  vary- 
ing  by  agreement  or  according  to  the  difficulty  of  the  service. 

Under  the  statutory  fees  to  sheriffs,  above  referred  to,  the 
authority  to  afford  compensation  for  collecting  the  book  ac- 
counts and  debts  under  these  attachments^  must  be  included, 
if  it  exists  at  all  by  that  fee  bill,  under  the  language  above 
quoted  from  chapter  10,  authorizing  the  officer  issuing  the 
warrant  to  certify  additional  compensation  for  trouble  and 
expense  in  taking  possession  of  and  preserving  the  property 
attached.  In  these  cases,  however,  the  sheriff  took  possession 
of  books  of  account  and  debts  only,  and  the  expense  and  trouble 
of  rendering  that  service^  and  of  afterwards  preserving  them, 
does  not  appear  to  be  very  great. 

It  would  be  a  very  great  straining  of  this  language  to  allege 
that  it  includes  the  trouble  or  expense  of  collecting  debts. 
This  conclusion  is  still  stronger  when  we  refer  to  the  duties 
required  of  the  sheriff  under  chapter  0,  title  1,  part  2,  none 
of  which  consist  in  collecting  debts  due  to  the  debtor  in  the 
attachment ;  and  of  course  the  sheriff's  fee  bill  for  services  or 
expenses  under  this  chapter  contains  no  provision  for  services 
or  expenses  which  he  is  not  by  law  required  to  perform. 

New  duties  and  obligations  have  been  imposed  upon  the 
sheriff  by  the  attachment  authorized  by  the  code,  for  which 
no  fees  had  been  theretofore  provided,  because  there  were  no 
such  duties  or  obligatiotis  existing  ;  and  unless  we  can  find  a 
proper  compensation  in  some  other  provision  of  law,  it  must 
be  attributed  to  a  legislative  oversight  But  such  is  not  the 
case.  The  code  (§  243)  provides  the  adequate  compensation 
required..   It  seems  to  have  been  assumed  by  the  counsel  who 
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uj;Qed  this  motion^  that  the  measure  of  the  sheriff's  compen- 
•  sation  was^  by  §  243,  to  be  fixed  under  the  proyisions  of  chap- 
ter 10,  title  3,  part  3,  regulating  the  fees  of  sheriffs. 

The  provisions  of  the  code  (§  243)  are,  that  the  sheriff  shall 
be  entitled  to  the  same  fees  and  compensation  for  services, 
und  the  same  disbiirsements,  as  are  allowed  by  law  for  like 
services  and  disbursements  under  chapter  5,  title  1,  part  2  of 
Hbe  revised  statutes.  Allowed  to  whom?  Not  to  sheriffs 
only.  Section  243  does  not  say  that ;  but  such  as  are  aUoived 
under  chapter  5>  title  1,  part  2  of  the  revised  statutes.  This 
includes  such  fees>  compensation  and  disbursements  as  are 
allowed  to  any  officer  by  that  chapter,  for  such  services  as  the 
sheriff  IS  now  required  to  perform  under  th^  provisions  of  the 
code  respecting  attachments. 

Beferring  again  to  the  chapter  of  the  revised  statutes  re- 
specting ikttachments,  We  find  that  the  law  required  trustees 
of  the  estate  of  the  debtor  which  the  sheriff  attached  to  be 
appointed,  and  these  trustees  were  authorized  to  collect  ac- 
counts and  debts  due  to  the  debtor  in  the  attachment.  These 
duties  under  the  attachment  which  the  code  has  provided 
now  devolve  oU  the  sheriff.  The  shei'iff  is  required  by  the  code 
to  collect  the  debts  due  to  the  debtor  in  the  attachment,  and 
he  is  entitled  to  the  same  measure  of  compensation  which  the 
revised  statutes,  by  chapter  5,  title  1,  part  2,  award  to  trus- 
.  tees  for  like  services.  The  compensation  to  trustees  by  that 
chapter,  (2  S.  S.  46,  §  29,  1^^  ed.)  is,  all  necessary  disburse- 
ments, and  8  commission  of  five  per  cent  on  all  money  which 
comes  into  their  hands. 

The  claim  of  the  sheriff  in  these  cases  is  for  like  services,  &c. 
as  those  perforined  by  trustees  under  the  attachment  of  the 
revised  statutes;  and  he  is  entitled  to  the  same  fees,  &a 
as  are  allowed  to  such  trustees.  If  the  sheriff  chooses  to  em- 
ploy agents  to  aid  him  in  collecting  debts,  which  he  could  him- 
self collect  without  resort  to  an  action,  or  the  employment  of 
attorneys  or  counsel,  he  must  himself  compensate  his  agent, 
unless  an  agreement  is  made  by  him  with  all  parties  inter- 
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eeted  in  the  proceeds.  I  do  not  doul>t  that  he  may  etnploy 
attorneys  and  counsel,  and  prosecute  actions^  and  that  he  is  • 
entitled  to  be  paid  for  the  necessary  disbursements  therefor,  in 
the  same  manner  that  such  disbursements  were  allowed  to  trus- 
tees under  the  attachment  authorized  by  the  revised  statutes, 
whether  the  action  be  successful  or  not,  if  it  be  prosecuted  in 
good  faith.  {In  the  maUer  of  Bunchy  a  non-reeidefUy  12 
Wend.  280.) 

If  the  sheriff  claims  for  disbursements  elcpended  by  him  for 
protests,  or  necessary  traveling  expenses  of  himself  or  his 
agents,  they  are  allowable ;  but  he  must  specify  the  nature  of 
the  expenditure,  item  by  item ;  and  these  items  he  must  ver« 
ify  by  the  oath  of  himself  or  the  deputy  who  paid  or  incurred 
the  same,  or  the  claim  therefor  must  be  disallowed. 

[New  IToBk  BtjtosAh  Tkbm,  f  ebmary  11, 1860.    lAoiia/rd,  Justice] 


( 


GallaoheH  and  another,  administrators,  &c.  i)8i,  W&ite  and 
another^  executors^  &ci 

In  case  of  a  guaranty,  the  obligation  to  prosecute  the  principal  debtor  within 
a  reasonable  Ume,  and  \7ith  dUe  diligence,  is  a  condition  precedent  to  the 
liability  of  the  guarantor. 

There  is  a  material  distinction  between  an  omission  to  prosectite  the  principal 
debtor,  altogether,  and  an  omission  to  prosecute  within  a  reasonable  time, 
and  with  due  diligencei 

A  reasonable  time  is  not  a  definite  time,  and  mtlst  ttlWaj^s  depend  upon  the 
particular  circumstances  of  the  case  presentedt 

If  a  guarantor  intends  to  rely  upon  a  want  of  diligence  in  collecting,  of  in 
efforts  to  collect,  the  money  dae  ft'Om  the  principal  debtor,  as  a  real  and 
substantial  defense,  he  should  raise  and  present  the  question  distinctly,  for 
the  Judgment  of  the  court,  by  asking  for  specific  instructions  to  be  given  to 
the  Jury. 

Where  a  subsequent  holder  of  a  promissory  note  sues  upon  a  guaranty  indorsed 
thereon,  claiming  that  the  guaranty  passed  to  him  on  the  transfer  of  the 
note,  it  is  competent  for  the  guarantor  to  show  that  it  was  not  the  intention 
of  the  parties  that  the  guaranty  should  accompany  the  note,  on  the  transfer 
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€t  the  latter  to  the  phdnUflT,  hut  that  on  the  coDtrary,  It  was  ezpreaely  agreed 
that  he  shoald  take  the  note  at  his  own  risk, 
ft  made  a  note,  payable  to  W.  or  bearer.  W.  transferred  the  note  to  B.,  in 
part  payment  for  a  piano,  at  the  same  time  guarantying  its  oollection,  by  an 
iadorsemeDt  upon  the  back  thereof.  B.  fiiiling  to  pay  the  note,  at  matnrity, 
W.  took  it  up  from  B.  He  sabseqnently  transferred  the  note  to  the  plaintifl; 
who  oKpressly  agreed  to  teke  the  same  at  his  own  risk.  Through  inadvert- 
ence, however,  the  gnaranty  was  not  erased,  at  the  time  of  the  transfer. 
Bdd  that  the  guaranty  being  a  contract  between  W.  and  B.  when  W.  paid 
B.  the  amonnt  of  the  note  and  took  it  up,  the  guaranty  wtmfim^tus  qfMo; 
iDd  having  performed  ite  office,  iu  force  and  vitelity  was  gone ;  and  that 
consequently  the  plaintiff  could  not  maintein  an  action  thereon. 

THIS  action  was  brought  by  James  B.  Gallagher  agaimit 
Stephen  White.  Both  parties  having  died,  after  the  com- 
menoeinent  of  the  rait,  the  same  was  oontinned  by  George 
Gallagher  and  B.  W.  Olapp,  the  administrators  of  the  plaintiff, 
against  Oalista  White,  executrix,  and  J.  0.  Streeter,  executor 
of  the  defendant  The  action  was  brought  by  the  original 
j^intiff,  as  holder  of  a  promissory  note  made  by  one  Swan^ 
npon  a  guaranty  indorsed  thereon,  signed  by  Stephen  White. 

John  N.  Whiting f  for  the  plaintiffs, 

T^homas  NeUon^  for  the  defendants. 

By  the  Courty  Bbown,  J.  This  is  an  appeal  from  a  judg* 
ment  entered  upon  a  verdict  rendered  at  the  Kings  circuit, 
before  Mr.  Justice  Emott,  in  November,  1858.  The  defend- 
ants' testator,  Stephen  White,  was  prosecuted  as  the  guaran- 
tor of  a  promissory  note,  of  which  James  B.  Gallagher  became 
the  holder,  and  upon  the  back  of  which  the  alleged  guaranty 
was  written.  The  note  was  dated  November  14th,  1853,  for 
the  sum  of  $134,  payable  to  Stephen  White,  the  defendants' 
testator,  or  bearer,  six  months  after  date,  with  use,  and  was 
signed  by  Elias  A.  Swan.  The  guaranty  was  in  these  words : 
**For  value  received,  I  hereby  guaranty  the  collection  of  the 
within  note,"  and  was  signed  "  Stephen  White."  The  note, 
wit}i  the  writing  upon  the  back  in  the  form  described,  came 


94  OASES  m  THE  SUPREME  COURT. 

Gallagher  v.  White. 

to  the  hands  of  one  Hiram  Taylor,  in  the  manner  which  I  shall 
hereafter  more  particularly  state,  in  March,  1856,  who  passed 
it  to  James  B.  Gallagher,  the  plaintiffs'  intestate,  in  April, 
1857,  in  payment  or  part  payment  for  goods  sold  to  Taylor. 
On  the  8th  of  May,  1857,  James  B.  Gallagher  oommenced  an 
action  agaip^t  Bwan,  the  maker  of  the  note,  ^e  obtained  a 
judgment,  on  the  28th  of  the  same  month,  for  the  principal 
and  interest  due  thereon,  with  the  oosts  of  the  action,  and  im- 
mediately issued  an  execution  thereon  to  the  sheriff  of  the  city 
and  county  of  New  York,  where  Swan  resided,  which  was  re» 
turned  wholly  unsatisfied  on  the  16th  June,  1857. 

Assuming  the  force  and  validity  of  White's  guaranty,  ibr 
the  present,  his  promise  and  obligation  was  that  the  note  could 
be  collected  from  the  maker,  if  Taylor  would,  within  a  reason^ 
able  time,  and  with  due  diligence,  prosecute  the  same  tp  judg« 
ment  and  execution  against  the  maker,  This  obligation  to 
prosecute  within  a  reasonable  time  and  with  due  diligence  was 
a  condition  precedent  to  the  liability  of  the  guarantor.  (Jlfoaib- 
ley  Y.  Bigg8, 19  John.  69.  Kies  v.  TiJPty  1  Cowen,  98.  Thomas 
V.  Woods,  4  id.  183.  Baekus  v.  Shipherd,  11  Wend.  629. 
Burt  V.  Homer  J  5  Barb.  501,  where  most  of  the  authorities  are 
referred  to.)  There  is  a  very  material  distinction  between  the 
omission  to  prosecute  the  principal  debtor  altogether,  and  the 
omission  to  prosecute  within  a  reasonable  time  and  with  due 
diligence.  A  reasonable  time  is  not  a  definite  time,  and  must 
always  depend  upon  the  particular  circumstances  of  the  case 
presented ;  because  if  the  principal  debtor  was  hopelessly  in- 
solvent at  the  time  of  the  making  of  the  guaranty,  and  so 
continued,  the  guarantor  could  not  be  prejudiced  by  an  omis- 
sion to  prosecute  within  two  months  or  ten  months,  or  any 
other  given  period.  If  a  suit  instituted  and  prosecuted  to 
judgment  at  the  expiration  of  twelve  months  would  be  as  ef- 
fectual to  collect  the  money  from  the  principal  debtor,  as  one 
instituted  and  prosecuted  at  the  expiration  of  two  months,  the 
guarantor  would  have  no  reason  to  complain  that  he  had  suf- 
fered injury  from  the  laches  of  the  creditor.    This  I  understand 
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to  be  the  doctrine  of  the  aathorities,  upon  the  questioa  of  dae 
diligence  and  reasonable  time.     In  the  present  case,  fourteen 
months  elapsed  between  the  time  the  note  was  passed  over  to 
Hiram  Taylor  and  the  commencement  of  the  action  against 
Swan,  the  maker.     It  appeared  from  the  proofs  that  it  was 
past  doe  at  the  time  of  the  transfer,  and  that  Swan  was  utter- 
ly insolvent  at  the  time,  which  fact  was  well  known  to  both 
Taylor  and  White.     This  insolvency  has  continued  without 
any  amendment    The  question  principally  discussed  upon 
the  argument  of  this  appeal  was  this  same  question  of  reason- 
able time  and  due  diligence';  the  defendants'  counsel  insisting 
that  the  lapse  of  fourteen  months  before  the  commencement 
cf  the  action  against  Swan  exonerated  the  guarantor  from  his 
liabtliiy,  while  the  counsel  for  the  plaintifis  insisted  that  as 
the  principal  debtor  was  insolvent  during  the  entire  period, 
sod  wholly  unable  to  respond,  the  delay  to  prosecute  was  not 
unreasonable  or  prejudicial  to  the  guarantor.    In  looking  into 
the  bill  of  exceptions,  however,  I  do  not  see  that  this  question 
is  presented.    No  reference  was  made  to  it  upon  the  trial 
The  attention  of  the  judge  does  not  seem  to  have  been  called 
to  it,  except  by  the  motion  for  a  nonsuit,  at  the  close  of  the 
plaintiffs'  evidence,  and  this  assumed  that  the  question  was 
one  of  law  exclusively.     It  was  not  submitted  to  the  jury  as 
one  of  the  propositions  of  his  ohai^,  nor  was  he  requested  to 
submit  to  them  any  instructions  in  r^ard  thereto.    Judging 
from  what  is  disclosed  by  the  bill  of  exceptions,  and  the  man- 
ner in  which  the  defence  was  conducted,  the  counsel  for  the  de- 
fendants seem  to  have  conceded  the  fact  that  there  was  no 
lack  of  diligence,  or  an  unreasonable  delay  in  prosecuting  the 
claim  to  judgment  and  execution  against  Swan,  the  maker  of 
the  note.    Mr.  Justice  Nelson,  in  Backus  v.  Shipherd^  (aupra,) 
thought  that  a  question  similar  in  its  nature  was  a  mixed 
question  of  law  and  fact,  and  should  have  been  submitted  to 
the  jury.    This  was  also  the  view  taken  by  the  court  in 
Thomas  v.  Woodsj  (supra.)    Now  if  the  defendant  intended 
to  rdy  upon  the  want  of  diligence  in  collecting^,  or  in  efforts  to 
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collect,  the  money  due  on  the  note  from  Swan,  as  a  real  and 
substantial  defense,  be  should  have  raised  and  presented  the 
question  distinctly  for  the  judgment  of  the  court,  by  asking  for 
specific  instnictions  to  be  given  to  the  jury, 

There  is,  however,  a  serious  and  insuperable  impediment  in 
the  way  of  the  plainti£b'  recovery,  which  I  shall  now  proceed 
to  examine.  The  contract  of  guaranty  is  a  special  contract, 
When  the  subject  is  the  payment  or  the  collection  of  a  prom- 
issory note,  whether  the  guaranty  be  written  upon  the  back 
of  the  note  or  in  a  separate  paper,  the  guarantor  cannot  be 
charged  either  as  maker  or  indorser.  ^^  There  are  cases  which 
hold  that  the  guarantor  of  a  promissory  note  may  sometimes 
be  treated  as  maker,  and  sometimes  as  indorser,  This  baa 
usually  been  allowed  for  the  purpose  of  giving  e£feet  to  the  sup- 
posed intention  of  the  parties,  as  ascertained  by  extrinsic  evi- 
dence ;  though  there  has  not  always  been  so  fair  an  apology 
for  altering  the  contract.  But  on  whatever  ground  the  courts 
may  have  acted,  it  is  a  dangerous  proceeding.  At  the  very 
best  it  violates  the  salutary  rule  that  all  prior  negotiations 
between  the  parties  are  to  be  deemed  merged  in  the  final  writ- 
ten agreement,  and  allows  that  agreement  to  be  overruled  by 
the  conversations  that  preceded  it^  But  the  courts  can  have 
no  right,  under  color  of  construing  the  agreement,  to  say  that 
it  means  something  else  from  what  the  language  of  the  instru«« 
ment  plainly  imports."  (Judge  BroMony  in  Broum  v.  Gurtiss, 
2  Comst.  225.  See  also  Lamourieux  v,  Bewit,  5  Wend.  307.) 
The  holder  of  such  a  note  with  a  guaranty  indorsed  thereon 
has  no  such  rights  as  an  indorsee  for  value,  against  the  guar- 
antor, because  the  guaranty  is  not  strictly  negotiable  under  the 
law  merchant.  In  Cocgper  d  Peabody  v.  Dedrickj  (22  Barb. 
516,)  Mr.  Justice  Marvin  held  that  the  production  and  pos- 
session of  a  promissory  note  payable  to  bearer  was  prima 
facie  evidence  of  title  in  the  plaintiff.  And  as  the  guaranty 
was  upon  the  note,  the  transfer  of  the  note  carried  with  it 
the  guaranty,  as  incident  thereto.  Under  the  provision  of  the 
code,  the  party  in  interest  would  bring  the  action  in  his  own 
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Dama  The  bearer  or  indorsee  of  a  promissory  note,  with  such 
a  guaranty  indorsed  upon  the  back  of  it,  would  take  the  latter 
as  assignee  of  a  special  contract,  and  in  his  hands  it  wotdd  be 
subject  to  eveiy  defense  which  might  have  been  made  against 
itin  the  hands  of  the  person  to  whom  it  was  said  to  have  been 
given.  If  he  made  and  entered  into  it  he  could  not,  in  an  ac- 
tion at  law,  certainly,  show  that  it  was  not  intended  he  should 
be  bound  by  it,  or  that  his  duty  and  obligation  was  different 
from  that  expressed  in  the  instrument  But  he  would  be  at 
liberty  to  show  that  he  did  not  make  it ;  that  it  had  not  been 
delivered ;  that  it  came  to  the  hands  of  the  party  who  claimed 
to  have  received  it  from  the  guarantor,  by  accident  or  mistake ; 
or  that  it  was  surreptitiously  obtained ;  or  in  &ct  any  thing 
else  whidi  would  establish  that  no  such  contract  of  guaranty 
had  ever  been  made.  The  instrument  under  consideration  is 
not  under  seal,  but  is  of  that  class  denominated  parol  contracts. 
Hiram  Taylor,  the  pa^on  with  whom  it  is  claimed  that  the 
defendantii'  testator  made  it,  was  not  named  in  the  written  in- 
stnnnent  as  a  party  to  it;  and  if  it  was  competent  for  him  or 
those  who  claimed  by  transfer  from  him  his  right  to  it  by 
showing  that  it  passed  to  him  with  Swan's  note,  it  was  com- 
petent for  the  defendants  to  disprove  that  fact  by  showing  that 
it  was  not  intended  by  either  party  that  it  should  pass  with 
the  note.  This  was  substantially  the  view  taken  of  the  trans- 
action by  the  judge  at  the  trial ;  for  he  told  the  jury,  '^  that  as 
tiie  guaranty  was  on  the  back  of  the  note  when  it  was  passed 
by  White  to  Taylor,  the  presumption  of  law  was  that  the 
guaranty  was  delivered  to  Taylor,  but  that  this  presumption 
might  be  rebutted  by  clear  proof  that  it  was  not  the  intention 
of  the  parties  that  it  should  be  delivered.''  It  will  be  seen,  pres- 
ently, that  this  delivery  was  the  sole  element  in  this  pretended 
contract  The  testimony  on  the  part  of  the  plaintiffs  was  quite 
brief  They  proved  and  produced  the  note  with  the  guaranty 
indorsed  upon  the  back  thereof.  They  also  proved  that  Hiram 
Taylor  transferred  it  by  delivery  to  James  B.  Gallagher  in 
payment  of  the  goods  sold ;  the  commencement  of  the  suit ; 
Vol.  XXXI.  7 
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the  judgment  and  the  execution  against  Swan ;  and  the  return 
of  the  execution  unsatisfied.  They  also  established,  by  the 
admission  of  the  defendants'  counsel,  that  Swan  had  been  in-r 
solvent  since  the  making  of  the  note,  and  White  knew  it. 
That  the  note  was  given  by  Swan  to  .White,  who,  in  the  latter 
part  of  I^ovember,  1853,  and  before  the  note  matured,  trans- 
ferred it  to  one  Berry,  in  part  payment  for  a  piano,  at  which 
time  he  wrote  and  signed  the  guaranty  on  the  back,  which  was 
the  condition  on  which  Berry  accepted  it.  Swan  did  not  pay 
the  note  at  maturity,  and  White  then  took  it  up  from  Berry 
and  kept  it  amongst  his  papers  until  it  was  passed  to  Taylor 
in  March,  1856.  Here  the  plaintiff's  rested.  The  defendants 
thereupon  moved  for  a  nonsuit,  which  the  court  refused,  and 
the  defendants  excepted.  The  plaintiffs  offered  no  other 
evidence. 

The  defendants  then  proved  by  the  deposition  of  the  de- 
fendant Stephen  White,  and  by  three  other  witnesses  present  at 
the  transaction,  that  at  White's  store  in  Watertown,  in  March, 
1856,  Hiram  Taylor,  who  was  a  dealer  in  watches,  was  negcy^ 
tiating  with  White  to  sell  him  a  watch  in  exchange  for  some 
furs.  In  the  course  of  the  negotiation  White  said  he  had  a 
note  against  Swan,  not  worth  any  thing,  which,  with  the  furs 
in  the  store,  he  would  give  for  the  watch.  He  also  said  he 
did  not  consider  the  note  worth  any  thing.  That  he  had  once 
passed  it  off  and  guarantied  it,  and  was  obliged  to  take  it  up, 
Taylor,  he  said,  might  get  something  for  it.  Taylor  must  take 
the  note  at  his  own  risk,  as  he  (White)  did  not  consider  it 
worth  any  thing.  The  exchange  of  the  furs  and  the  note  for 
the  watch  was  consummated  upon  these  t.erms.  Willet  Borr, 
one  of  the  witnesses,  thinks  White  said  he  would  not  be  bound 
by  the  guaranty ;  but  White  himself  says  nothing  was  said 
upon  the  subject  of  the  guaranty,  and  that  he  did  not  think 
of  it  at  the  time.  All  the  four  witnesses  concurred,  however, 
that  Taylor  was  to  take  the  note  at  his  own  risk,  and  that 
White  said  he  did  not  regard  the  not«  of  any  value.  These 
facts  were  not  put  in  doubt  or  dispute  by  any  thing  which  oc- 
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cmred  at  the  trial  The  plaintifis  examined  no  witnesBes 
upon  that  part  of  the  case^  but  relied  for  proof  of  the  contract 
upon  the  note  being  in  Taylor's  hands  with  the  guaranty 
written  upon  it.  It  appeared  by  the  plaintiffs'  own  showing, 
that  it  had  been  written  and  signed  as  a  contract  with  Berry. 
That  White  had  paid  Berry  the  money  due  upon  the  note  at 
maturity,  in  execution  of  the  contract,  and  taken  it  up.  It 
was  functus  officio.  It  had  performed  its  oflBce,  and  its  force 
and  vitality  were  gone.  Beyond  the  mere  transfer  of  Swan's 
note,  there  was  no  contract  of  any  kind  between  White  and 
Taylor.  *'  A  contract  includes  a  concurrence  of  intention  in  two 
parties,  one  of  whom  promises  something  to  the  other,  who  on 
his  part  accepts  such  promise."  The  presence  of  the  written 
guaranty  on  the  back  of  the  note  is  explained.  It  was  put 
there  as  the  evidence  of  a  contract  of  guaranty  with  Berry  and 
not  with  Taylor.  The  proof  shows  that  it  was  left  there  at 
the  time  of  the  transaction  with  Taylor  by  accident  and  mis- 
take ;  the  parties  either  not  thinking  of  it,  or  not  realizing  the 
uses  which  might  afterwards  be  made  of  it ;  for  the  proof  is 
indisputable  that  the  note  was  regarded  at  the  time  as  of  little 
or  no  value,  and  that  Taylor  was  to  take  it  at  his  own  risk, 
and  not  upon  the  credit  of  White. 

When  the  evidence  upon  both  sides  was  closed,  the  defend* 
ants  renewed  their  motion  for  a  nonsuit,  which  the  court  de- 
nied, and  they  excepted.  They  then  requested  the  court  to 
direct  the  jury  to  find  a  verdict  for  the  defendants,  which  the 
court  declined  to  do,  and  thereupon  the  defendants  again  ex- 
cepted. The  jury  then  found  a  verdict  for  the  plaintifSsi,  for  the 
amount  of  the  note  and  the  interest.  I  think  the  court  erred  in 
declining  to  instruct  the  jury  to  find  a  vefdict  for  the  defend- 
ants. There  was  literally  nothing  for  the  jury  to  pass  upon. 
There  was  no  conflicting  evidence  and  no  disputed  fistcts.  The 
whole  case  resolved  itself  into  a  question  of  law,  and  that  was 
whether  the  &ct8  to  which  I  have  referred  constituted  a  con- 
tract of  guaranty  between  White  and  Taylor.    To  leave  it  to 
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the  jury  was  to  invite  them  to  enter  a  province  which  belonged 
exclusively  to  the  court. 

The  judgment  should  be  set  aside  and  a  new  trial  ordered, 
with  costs  to  abide  the  event 

[Knras  Qxnesa^  Tebx,  February  18,  1860,    XoK,  JBmcit$  and  Brcwii^ 
JiuticeB.] 


Grioos  and  others  vs.  Hows  and  others, 

Where  the  defense  of  usury  is  set  up.  the  defendant  is  required  to  show  a  co»> 
mpt  and  illegal  contract  by  which  more  than  seven  per  cent  was  taken,  for 
the  nse  or  loan  of  the  money  advanced. 

He  is  bound  to  set  up  the  contract  in  his  answer,  giving  its  terms,  and  the 
amonnt  of  the  nsnrions  premium  or  interest  taken  by  the  lender.  And  the 
usury  must  be  proved  as  set  up  in  the  pleading. 

Where  an  answer  set  up  one  entire  contract  for  the  discounting  of  two  drafts  for 
11260  each,  and  the  taking  of  the  sum  of  |1 26  as  premium  or  interest,  and 
the  proof  made  out  two  contracts,  each  at  a  discount  of  one-eighth  of  one 
per  cent,  for  the  time  which  would  elapse  before  maturity,  but  the  time  for 
which  the  discoi^nt  was  taken,  or  the  sum  taken  was  not  shown ;  xt  was  KM 
that  the  yariance  was  ftttal  to  the  defense. 

A  decision  of  the  court,  at  the  trial,  imposing  terms  as  a  condition  of  granting 
leave  to  amend  an  answer,  will  be  deemed  to  be  acquiesced  in,  unless  an  ex- 
ception is  taken,  at  the  time, 

Where  two  drafts  were  drawn  in  h^ank  as  to  the  amount,  upon  the  defendants, 
and  accepted  by  them,  payable  to  the  order  of  W.,  th^  maker,  with  the  ex- 
press understanding  that  the  sums  to  be  inserted  should  not  in  the  aggre- 
gate exceed  $1000,  and  W.  exceeded  and  disregarded  this  limitation  of  his 
authority,  and  filled  in  the  blanks  in  the  drafts  with  the  sum  of  $1250  each, 
and  negotiated  the  drafts  to  the  plaintiff^,  before  maturity,  who  paid  him 
the  money  upon  them  without  notice  that  W.  had  exceeded  his  authority ; 
Hdd  that  under  the  circumstances,  the  plaintifi^  were  to  be  deemed  bona 
fide  holders  for  value,  and  that  the  commercial  character  of  the  paper  would 
protect  it,  in  their  hands,  from  the  defense  that  W.  exceeded  his  authority. 

Held  alsOf  that  the  acceptors  having,  themselves,  put  it  into  W.'s  power  to  do 
the  wrong,  they  could  not  be  allowed  to  shift  the  loss  from  themselTes,  and 
cast  it  upon  a  bona  fide  holder  for  value.  That  of  the  two  they  were  the 
least  innocent. 

APPEAL  from  a  judgment  entered  at  a  special  term.    The 
action  was  brought  against  the  defendants  (partners  under 
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die  name  of  0.  B.  Howe  &  Co.)  aa  acoeptors  of  two  several 
bflls  of  exchange^  drawn  by  H.  L.  Webb,  dated  June  9thy 
1855,  for  $1250  each,  payable  at  the  North  River  Bank,  at 
two  and  three  months  from  data  The  defendants,  survivors 
of  Herrick,  answered  separately,  presenting  the  following 
points :  1.  That  0.  B.  Howe  accepted  the  drafts  in  the  name 
of  the  firm,  as  accommodation  acceptors,  without  the  consent 
or  knowledge  of  the  other  defendants.  2.  That  they  were  ac- 
cepted with  the.  sum  left  blank,  to  be  filled  up  by  the  drawer, 
but  with  the  agreement  that  said  drafts,  together  with  another 
one  accepted  at  the  same  time,  were  to  be  filled  with  sums 
which  in  the  aggregate  would  not  exceed  $1000.  3.  That 
Webb,  without  the  knowledge  or  consent  of  any  of  the  defend- 
ants, filled  each  of  the  drafts  in  suit  with  the  sum  of  $1250, 
oontraiy  to  the  agreement.  4.  That  afterwards,  and  before 
the  dnfts  had  inception,  Webb  transferred  them  to  the  plain- 
tiffi  at  an  usurious  rate  of  interest,  and  that  the  plaintifGs  are 
not  holders  in  good  faith. 

On  the  trial,  the  defendants  proved  their  allegations  in 
refiarence  to  the  manner  of  acceptance,  and  the  filling  up  after- 
wards by  Webb.  It  further  appeared  that  Webb  negotiated 
the  drafts  to  the  plaintifiis ;  the  one  at  two  months,  at  a  dis- 
count of  one  per  cent  a  day  firom  the  time  of  discount  to  ma- 
tority,  and  the  other  at  one-eighth  of  one  per  cent  a  day  for  the 
same  time.  After  the  maturity  of  the  drafts,  Webb  turned 
out  as  collateral  a  note  of  $2000  i^inst  the  New  York  Bar- 
rel Manu&cturing  Company,  which  was  prosecuted  to  judg- 
ment and  execution  by  the  plaintiffs,  and  the  proceeds  of  sales 
undor  the  execution  were  $1920.74  Of  this,  $1264.96  were 
credited  on  the  drafts,  the  reduction  being  principally  made 
by  fees  peculiar  to  the  sheriff  of  New  York.  The  defendants 
insisted  that  the  reduction  should  be  only  the  legal  poundage 
and  fees  of  the  sheriff,  but  the  circuit  judge  declined  so  to  in- 
struct the  jury.  The  jury  found  a  verdict  in  favor  of  the 
pLainti£b  for  $1264.96.    The  defendabts  moved,  at  a  special 
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tenn,  for  a  new  trial.    The  motion  was  denied^  and  the  de* 
fendants  appealed. 

P.  T.  Woodbury y  for  the  plaintife. 

8.  B.  Cushingy  for  the  defendants. 

By  the  Courty  Brown,  J.  Upon  the  trial  of  this  action 
the  jury  found  specially,  as  a  fact  in  the  case,  that  the  drafts 
which  were  the  subject  of  the  action  were  not  accepted  by 
0.  B.  Howe  &  Co.,  the  defendants,  for  the  accommoda- 
tion of  Henry  L.  Webb,  the  drawer,  merely,  but  were  accepted 
for  the  purpose  of  taking  up  negotiable  paper,  on  which  the 
names  of  0.  B.  Howe  &  Co.  were  outstanding  as  indorsees 
or  acceptors ;  such  paper  having  been  negotiated  by  them. 
All  question  therefore  upon  this  appeal  as  to  the  character  of 
the  paper  is  put  at  rest  by  this  finding  of  the  jury. 

The  drafts  were  accepted  in  blank  as  to  the  amount,  paya^ 
ble  to  Henry  L.  Webb,  the  maker's  own  order,  with  the  ex- 
press understanding  that  the  sums  to  be  inserted,  in  the  aggre^ 
gate  should  not  exceed  $1000.  They  were  both  dated  on  the 
9th  June,  1855,  payable  three  months  after  date.  He  filled 
them  up  with  the  sum  of  $1250  each,  and  n^otiated  them 
to  the  plaintiffs  before  maturity,  who  paid  him  the  money 
upon  them.  One  of  the  defenses  was  usury,  and  under  it  the 
defendants  were  required  to  show  a  corrupt  and  illegal  con- 
tract by  which  more  than  seven  per  cent  was  taken  for  the 
use  or  loan  of  the  money  advanced  upon  them.  This  contract, 
whatever  it  was,  they  were  bound  to  set  up  in  the  answer^ 
giving  its  terms  and  the  amount  of  the  usurious  premium  or 
interest  taken  by  the  lender.  And  the  usury  must  be  proved 
as  set  up  in  the  pleading.  (  Vroom  v.  DitmaSy  4  PaigCy  526. 
New  Orleane  Oas  Light  Oo,  v.  Dudley y  8  id  467,  Curtis  v. 
Mayfly  11  id  17.  Oloyea  v.  TkayeVy  3  HiUy  565.  Morse 
V.  Cloyesy  11  Barh.  100.  Chuld  v.  flbmcr,  12  id.  601.) 
The  answer  set  up  one  entire  contract  for  the  discount  of 
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boih  drafted  and  the  taking  of  the  slim  of  $125  as  premium 
or  interest.  The  proof  made  out  two  contracts,  each  at  a  dis- 
count of  one-eighth  of  one  per  cent  per  day,  for  the  time  which 
would  elapse  before  maturity ;  but  the  time  for  which  the  dis- 
count was  taken,  or  the  sum  taken,  the  witness  did  not  know 
and  could  not  state.  This  variance  between  the  contract  set 
out  in  the  answer  and  that  proved  upon  the  trial  was  fatal  to 
this  branch  of  the  defense.  The  counsel  for  the  defendants 
nade  a  motion  to  amend  the  answers,  so  that  they  should  cor- 
respond with  the  proo£  The  court,  after  hearing  both  sides, 
granted^  this  motion  upon  terms  which  the  defendants  refused 
to  accept,  and  the  trial  proceeded*  These  terms  were  the  pay- 
ment of  the  costs  intermediate  the  answer  and  the  time  of  the 
motion,  and  that  the  cause  go  over  until  the  next  circuit. 
The  defense  in  this  respect  had  failed  in  its  entire  scope  and 
meaning,  for  the  usurious  contract  set  up  in  the  answer  was 
not  proved.  The  defendant  asked  leave  to  substitute  the  con- 
tracts, which  he  thought  he  had  proved^  for  that  which  he 
had  pleaded.  This  proposition  was  admissible  only  upon  one 
conditioii — that  the  plaintiff  should  have  an  opportunity  to 
disprove  the  substituted  contracts^  if  he  could.  This  implied 
a  postponement  of  the  trial  to  another  circuit,  and  it  was  quite 
right  it  should  be  at  the  defendant's  expense,  as  it  was 
exclusively  for  his  benefit  And  hence  the  terms  imposed 
by  the  coui^t  No  exception,  however,  ifrsa  taken  to  this  order 
and  decision  oS  the  court 

The  defendant  now  urges,  as  one  ground  for  the  reversal  of 
the  judgment,  that  the  judge  erred  in  imposing  terms  as  a 
condition  of  granting  leave  to  amend,  because  there  was  no 
proof  that  the  plaintiffs  were  surprised  or  misled.  If  the  de- 
fendants designed  to  rely  upon  this  objection,  they  should 
have  excepted  to  the  ruling^  at  the  time.  The  absence  of  an 
affidavit  or  proof  might  have  been  obviated  on  the  spot  The 
decision  of  the  court  upon  this  point  must,  like  its  decision 
upon  all  other  questions  made  at  the  trial,  be  deemed  to  be 
acquieBoed  in  unless  an  exception  is  taken  at  the  time. 
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(Brown  and  others  v.  The  Cayuga  and  Suaq.  B.  B.  Co.,  12 
N.  Y.  Bep,  486.) 

There  was  a  blank  left  in  each  of  the  drafts  for  the  sums 
for  which  they  were  to  be  drawn,  and  Henry  L.  Webb  was 
authorized  to  fill  in  the  amounts,  which  were  not  in  the  ag* 
gregate  to  exceed  the  sum  of  one  thousand  dollars.  He  ex- 
ceeded and  disregarded  this  limitation  of  his  authority,  and 
filled  in  the' blanks  in  the  drafts  with  $1250  each.  Under  the 
circumstances  of  the  case,  the  plaintiffs  are  to  be  deemed  bona 
fide  holders  for  value.  The  commercial  character  of  the  paper 
wiU  protect  it  in  their  hands  from  the  defense  that  Webb  ex-* 
ceeded  his  authority.  The  defendants  themselves  put  it  into 
Webb's  power  to  do  this  wrong,  and  they  cannot  be  allowed 
to  shift  the  loss  from  themselves  and  cast  it  upon  a  bona  fide 
bolder  for  value.  Of  the  two  they  are  the  least  innocent  In 
the  case  of  the  Mechanics^  Bank  v.  Schuyler  and  othersy  re- 
ported in  a  note,  7  Cotoen,  337,  the  court  say :  "  Accordingly, 
if  the  amount  be  left  in  blank,  any  sum  may  be  inserted  ;  if 
the  time  of  payment,  it  may  be  fixed  at  the  pleasure  of  the 
holder.  And  in  the  hands  of  a  bona  fide  indorsee,  the  in- 
dorser  cannot  question  the  transaction,  though  the  blanks 
may  have  been  filled  in  a  manner  entirely  different  from  the 
understanding  and  expectation  of  the  indorser  who  put  his 
name  upon  the  note.''  Beference  is  made  to  Bussel  v.  Lang^ 
staffs  {Doug.  514 ;)  5  Oranch,  151 ;  2  M.  d  S.  9;  4 Mass. 
Bep.  545.  We  are  referred  to  the  case  of  Nazro  v.  Fuller, 
(24  Wend.  374,)  and  also  to  Bruce  v.  WestcoU,  (3  Barb. 
S.  C.  B.  374,)  as  authorities  against  the  validity  of  the  drafts 
in  controversy.  These  are  cases  of  material  alterations  of 
promissory  notes,  perfect  in  themselves.  The  law  is  entirely 
settled  that  the  alteration  of  a  note  or  bill  of  exchange,  in  a 
material  part,  renders  it  wholly  invalid,  even  in  the  hands  of 
an  innocent  holder,  against  a  party  not  consenting  to  such 
alteration.  (Chitty  on  BUls,  lOth  ed.  182.)  These  drafts 
were  not  altered  in  a  material  pari  The  blanks  for  the  sums 
for  which  ihey  were  to  be  drawn  were  to  be  filled  in  by  the 
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dmwor.  He  exceeded  the  011m  to  vhich  he  was  limited.  But 
of  this  tact  the  indoreees  had  no  knowledge.  The  conse- 
qnenoee  of  thia  abase  of  authority  must  fall  upon  those  who 
created  it^  and  not  upon  an  innocent  holder  for  value.  It 
appeared  in  the  progress  of  the  trial  that  after  the  drafts  had 
matured)  Henry  L.  Webb 'delivered  to  the  plaintiffs  a  note  for 
two  thousand  dollar^  made  by  the  New  York  Barrel  Manu- 
&cturing  Company,  as  coUateral  security  for  the  payment  of 
the  drafts.  l?he  plainti£b  prosecuted  the  note  to  judgment, 
and  issued  an  execution^  upon  which  the  property  of  the  com- 
pany was  sold,  for  the  sum  of  111920.74  From  this  sum 
there  was  deducted  by  the  sheriff,  for  auctioneer's  fees  $108.79, 
store  rent  $118.57,  and  for  sheriff's  fees  $9464,  making  in  all 
$321.98.  There  was  also  deducted  by  the  attorneys  who 
prosecuted  the  claim  and  attended  to  the  collection  of  the 
money  the  further  sum  of  $100,  for  their  services.  These 
deductions  left  the  sum  of  $1498.76,  which  was  realized  by 
the  plainti£b  and  applied  in  part  payment  of  the  drafts  in 
this  action.  The  defendants  insist  that  the  sheriff's  fees  and 
diarges  for  rent^  aAd  auctioneer's  charges,  are  illegal  and  for- 
Udden  by  the  statute,  and  that  there  should  be  credited  on 
account  of  the  moneys  collected  upon  the  note  the  entire  sum 
collected,  deducting  only  $29.83,  the  legal  sheriff's  fees  and 
poundage.  This  proposition  the  counsel  for  the  defendants 
asked  the  court  to  deliver  to  the  jury  as  the  law  applicable  to 
this  part  of  the  case,  which  the  court  declined  to  do,  and 
tiiereupon  the  defendants'  counsel  excepted.  There  was  no 
proof  that  the  note  was  to  be  collected  at  the  expense  of  the 
plaintifb,  or  that  they  were  to  contribute  any  part  of  the  ex- 
penses of  its  collection.  Webb  says,  in  his  evidence,  that  the 
proceeds  of  the  sale  were  to  be  applied  upon  the  drafts,  and 
it  was  conceded  that  the  net  proceeds  had  been  so  applied. 
If  the  sheriff  has  retaiped  in  his  hands  a  part  of  the  proceeds 
of  the  sale  for  charges  which  are  not  strictly  legal  and  charge- 
able, the  plainti£b  are  not  responsible  therefor,  because  the 
money  has  not  been  realized,  and  they  are  only  to  be  chaiiged 
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with  the  proceeds  reoeived  by  themselves  or  their  attorneys. 
With  respect  to  ^100  retained  by  the  attorneys  who  prose* 
euted  the  note,  it  appeared  the  New  York  Barrel  Manufactur- 
ing Company  put  in  two  answers  which  were  adjudged  by  the 
court  to  be  frivolous,  and  the  judgment  was  entered  up  with- 
out waiting  i6  tax  costs,  and  no  costs  were  included  in  the 
judgment  Every  practitioner  will  understand  this.  The 
answers  were  put  in  to  effect  delay  and  postpone  the  entry  of 
the  judgment.  The  action  was  against  a  corporation.  It  may 
have  been  of  consequence  to  all  concerned  io  obtain  a  speedy 
judgment,  even  at  the  expense  of  the  real  holder  of  the  paper. 
The  judge  was  right,  I  think,  in  refusing  to  instruct  the  jury 
that  the  defendants  were  entitled  to  credit  upon  the  drafts  for 
the  whole  amount  of  the  sales  upon  the  execution  against  the 
New  York  Barrel  Manufacturing  Company,  ^4ess  the  legal 
poundage  and  fees  of  the  sheriff.'' 

All  the  other  requests  made  by  the  counsel  for  the  defend- 
ants to  the  court  for  specific  instructions  to  the  jury,  which 
were  refused,  and  all  their  exceptions  to  the  charge  itself,  are 
substantially  disposed  of  in  what  I  have  already  said. 

The  judgment  should  be  affirmed. 

[Kuo8  Gbxbbal  Tbbm,  F«billBr^  18^  l8dO.  txM,  JBtiuit  and  i^oim,  JoBtices.] 
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In  an  aotion  for  dander,  where  the  words  spoken  are  not  actionable  in  them- 
aelTes,  but  they  may  become  so  by  reference  to  the  extrinsic  circnmstanoee 
in  relation  to  which  they  were  spoken,  as  that  they  were  nttered  of  and  con- 
cerning the  plaintiff's  testimony  fts  ft  witness  on  the  trial  of  a  cause,  the 
plaintiff  most  show  that  they  were  spoken  in  r^ferencS  to  a  Jvdidal  pro- 
ceeding, before  a  court  or  officer  of  competent  Jurisdiction. 

It  must  be  proTed  that  the  court  or  officer  before  whom  the  action  was  pend- 
ing had  Jurisdiction  of  the  subject  matter  of  it,  with  power  to  administer  an 
oath  and  to  examine  and  take  the  testimony  of  the  wltnees. 

No  referee  should  proceed  a  step  in  the  exercise  of  his  duties  without  a  oerti- 
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iUcopjof  the  rnle  or  ordOT  appointing  him,  in  hifhnndB.  This  if  bit  com- 
miBrion,  and  withont  it  he  sfaonld  not  proceed  to  act.    Per  Bbown ,  J. 

The  power  of  a  referee  to  adminiBter  a  judicial  oath  can  only  be  derlTed  from 
an  order  of  the  oonrt  appointing  snch  referee.  A  memorandum  "  referred 
to  L.  K.  U."  made  by  the  judge  on  his  calendar,  at  the  circuit,  ia  not  suiB- 
dent  to  constitute  an  order.  An  entiy  at  least  in  the  minutes  of  the  court 
is  required  for  that  purpose. 

Some  action  of  the  court,  shown  by  its  records,  is  necessary. 

An  order  of  reference,  made  after  the  report  of  the  referee  is  filed,  with  the 
ooDBeni  of  both  parties  that  it  be  entered  imhm  pro  tune,  will  not  relate 
back,  so  as  to  giTO  to  an  extra-judicial  oath  the  effect  of  an  oath  legally  ad- 
ministered, on  which  a  charge  of  peijury  can  be  sustained. 

Ithe  dty  court  Of  Brooklyn,  b^ing  a  court  of  special  and  limited  jurisdiction, 
a  refene  appointbd  by  it  has  no  power  to  try  a  cause  in  the  dty  of  New  Tork. 

APPEAL  from  a  jadgmebt  of  the  city  court  of  Brooklya 
The  plaintifiF  complained  that  while  he  was  giving  testi- 
mony in  an  action  then  pending  in  the  city  court  of  Brooklyn, 
and  on  trial  in  the  city  of  New  York,  hefore  L.  K.  Miller  as 
lefoee,  the  defendant  said,  ^^  to  hear  a  man  lie/'  and  ^^  yon 
are  a  liar/'  meaning  thereby  to  chcu-ge  the  plaintiff  with  per- 
jury. The  defendant,  by  his  answer,  denied  that  the  words 
were  uttered  respecting  the  plaintiff's  testimony  then  being 
gi^en,  or  that  he  intended  to  impute  perjury  to  the  plaintiff; 
but  alleged  that  the  words  spoken  had  reference  to  other  tes- 
timony previously  given  in  the  case.  The  trial  before  the 
refiave  was  on  the  2fith  September,  1857,  at  his  office  in  the 
city  of  New  York.  No  order  of  reference  had  then  been  entered, 
por  was  any  such  order  entered  utatil  December  12th,  1857, 
(more  than  two  months  aftef  the  trial  before  the  referee,)  when 
an  order  of  reference  Was  ekitered  nunc  pro  tunc  as  of  the  first 
Monday  of  March>  1867.  On  the  trial  of  the  present  action, 
the  plaintiff  offered  testimony  to  show  that  on  the  calendar 
of  the  city  court  for  March  term,  1857,  a  memorandum  was 
made,  in  the  handwriting  of  the  judge  of  the  court,  in  these 
words,  **  referred  to  L.  K.  MiUer"  The  defendant  olgected 
to  the  admission  of  this  testimony,  which  objection  was  over- 
ruled, and  the  defendant  excepted.  The  plaintiff  having  testi- 
fied to  the  words  alleged  to  have  been  spoken  by  the  defendant, 
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and  as  to  the  teBtimony  which  the  plaintiff  was  at  the  time 
giving,  (on  the  trial  before  the  referee,)  when  such  words  were 
spoken,  and  two  witnesses  having  testified  as  to  the  words 
spoken,  the  plaintiff  rested,  and  the  defendant  moved  for  a 
nonsuit,  which  was  refused,  and  the  defendant  excepted.  On 
the  trial  of  the  present  case,  it  appeared  that  other  testimony 
had  been  given  at  previous  hearings  in  the  action  before  the 
referee.  The  defendant  (for  the  defense)  was  asked  what  had 
been  testified  to  previous  to  the  time  when  the  allied  slan- 
derous words  were  uttered,  and  objection  being  made,  the 
question  was  not  allowed,  and  the  defendant  excepted.  The 
defendant  was  then  asked  of  and  concerning  whom  he  spoke 
the  allied  slanderous  words,  which  question  being  objected 
to  on  the  part  of  the  plaintiff,  the  question  was  not  allowed, 
and  the  defendant  excepted. 

Joseph  8.  Bidgwajfj  for  the  appellant  I.  The  words 
charged  are  not  actionable,  per  «e,  and  no  special  damage  is 
allied  or  proven. 

II.  Perjury  is  not  imputed  by  the  words  charged :  (1.)  Per- 
jury is  not  charged  in  terms,  nor  is  that  the  import  of  the 
words  charged.  Neither  is  false  swearing  thereby  in  terms 
charged ;  nor  have  the  words  charged  a  necessary  reference  or 
application  to  any  allied  testimony  of  the  plaintiff.  Some 
of  the  words  charged  do  not  in  terms  or  necessarily  apply  to 
the  plaintiff.  (2.)  No  order  of  reference  had  at  the  time  of 
the  allied  slander  (September  25, 1857)  been  made  or  entered 
in  the  action,  in  which  the  complaint  alleges  the  plaintiff  was 
giving  testimony  under  oath,  and  of  and  concerning  which  said 
alleged  testimony  the  complaint  alleges  the  words  charged 
were  uttered.  In  Dec^nber,  1857,  the  attorney  for  the  respect- 
ive  parties  in  the  action  refened  to,  consented  that  an  order 
be  entered,  nunc  pro  tunc,  referring  the  issues  in  that  action 
to  L.  E.  Miller,  Esq.  as  referee,  to  hear  and  determine ;  and  no 
order  had,  prior  to  the  time  of  said  consent  in  December,  1857, 
been  made  or  entered.    The  power  and  authority  of  a  referee 
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to  hear  and  detennine  and  to  adminiBter  an  oath  or  affirms- 
tionB  to  witneaaes  upon  the  hearing  of  a  caoBe,  is,  under  the 
statute,  derived  from  and  depends  solely  and  entirely  upon  the 
order  of  the  court  in  which  the  action  is  pending  appointing 
him  such  referee,  and  thereby  conferring  upon  and  vesting  him 
with  sudi  power  and  authority.  Miller  was  not,  at  the  time 
oi  the  alleged  slander,  and  had  not  been  authorized  or  em* 
powered  to  administ^,  as  referee  in  the  action  aforesaid,  an 
oath  or  aflBrmation  to  the  plaintiff  or  any  other  person ;  and 
the  alleged  oath,  purporting  and  averred  in  the  complaint  to 
have  been  taken  by  die  pkintifiF  and  administered  by  said 
Miller,  was  not  legally  administered,  and  was  not  a  binding 
oath  or  obligation.  The  plaintiff  was  not  under  the  obliga- 
tion of  an  oath,  and  therefore  cannot  be  indicted  for  perjury. 
While  it  is  a  question  of  fact  for  a  jury  whether  words  chaiged 
were  spoken  of  and  concerning  alleged  testimony,  it  is  a  ques* 
ticm  of  law  whether,  if  such  alleged  testimony  be  false,  it 
amounts  to  perjury ;  and  if  it  does  not,  then  perjury  is  not 
imputed.  The  test  is  whether,  if  false,  he  can  be  indicted  for 
peijujy.  (Bauge  v.  Bos9y  1  Wend.  475,  477.  BvUock  v. 
iToofi,  4  id.  531,  536.  Roberta  v.  Champlin,  14  id.  120, 121, 
122.)  (3.)  A  referee  in  an  action  pending  in  the  dty  court 
ef  Brooklyn  has  out  of  the  city  of  Brooklyn  no  jurisdiction  of 
Ae  case,  and  cannot  within  the  dty  of  New  York  legally  sit 
as  a  court,  administer  oaths  to  witnesses  in,  or  hear  or  try  such 
case,  or  otherwise  ezerdse  authority  as  such  referee ;  and  an 
oath  administered,  or  purporting  to  be  administered,  within 
tiie  dty  of  New  York,  or  elsewhere  out  of  the  city  of  Brook- 
lyn, by  such  referee,  in  capacity  of  referee,  to  a  witness,  would 
be  eztra-judidal  and  a  nullity.  The  dty  court  of  Brooklyn 
is  a  court  of  special  and  limited  jurisdiction,  and  is,  by  the 
act  creating  said  court,  required  to  be  held  at  the  city  hall  in 
the  dty  of  Brooklyn.  {Laws  of  1849,  p.  171,  §  10.  Laws  of 
1850,  p.  149,  §  5.)  The  said  city  court  cannot  itself  l^ally 
hold  a  court  nor  legally  administer  an  oath  within  the  city  of 
Mew  Yor]L    That  ooiirt  (^ppot  confer  upon  or  del^ate  to  a 
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referee  otber  or  greater  powers  or  authority  than  the  court  it» 
self  posseBses ;  nor  is  the  jarisdiction  of  a  referee  more  enlarged 
or  extended  than  that  of  the  court  appointing  him.  (4.)  The 
alleged  testimony  of  and  concerning  which  it  is  alleged  the 
words  charged  were  spoken^  is  not  shown  to  be  material,  and 
the  onus  is  on  the  plaintiff  to  show  it  One  witness  (the 
plaintiff)  says,  "  I  can't  remember  the  words  I  had  made  use 
of  when  I  was  interrupted,"  nor '' whether  the  testimony  I  gave 
that  day  was  on  the  subject  of  a  oontract  only/'  Another 
witness  says,  *'  I  don't  recollect  his  testimony,  or  whether  di* 
rect  or  cross.^  So  much  of  the  evidence  must  be  proved  as  to 
show  its  materiality.  (Bullock  v.  Koon,  9  Cowen^  30.)  The 
proof  should  be  of  the  evidence  at  large,  or  specifically  by  the 
minutes  of  the  testimony,  or  otherwise,  to  enable  the  court  to 
judge  of  its  materiality.  The  evidence  has  not  been  proved, 
and  testimony  as  to  the  general  character  of  the  evidence  is 
not  sufficient,  and  much  less  when  of  a  part  only.  The  plain- 
tiff must  show  affirmatively  that  the  testimony  was  material } 
and  failing  to  do  so,  the  plaintiff  has  not  laid  a  foundation  for 
a  recovery.  {Crookahank  v.  Oray  and  wi/e,  20  John.  344. 
Bouse  V.  Boss,  1  Wend.  475, 477.  Bullock  v.  Koon,  9  Oowen, 
30.     BobeHsv.  ChampUn,  14  Wend.  120,  121,  122.) 

III.  The  court  below  erred  in  admitting  testimony  touch-r 
ing  the  memorandum  on  the  calendar  of  causes.  (1.)  Such 
calendar  is  not  a  record  of  the  court  (2.)  There  is  no  com- 
petent or  adequate  proof  as  to  when  such  memorandum  was 
made.  (3.)  Such  memorandum  is  not  of  itself  an  order,  and 
confers  no  power  or  authority  to  act  as  referee.  The  court 
below  erred  in  denying  the  defendant's  motion  for  a  nonsuit 
• 

D.  P.  Barnard,  for  the  respondent  I.  There  was  no  doubt 
of  the  reference  to  L.  E.  Miller  of  the  action  on  contract  be- 
tween the  same  parties.  The  record  is  conclusive  on  that 
point 

II.  The  words  set  forth  in  the  complaint  were  actionable  if 
they  referred  to  the  plaintiff  and  his  testimony,  as  the  jury 
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hy  tbeir  yerdict  found  tbat  he  meant  to  impute  to  the  plain- 
tiff the  crime  of  perjniy.  (McOlaughry  v.  Wetmare,  6  JohfK 
JS.82.) 

m.  The  eity  court  of  Brooklyn  had  jurisdiction  of  that 
action,  and  it  was  not  illegal  for  the  referee  to  take  testimony 
in  New  York  if  hoth  parties  consented  to  it  Such  consent  is 
to  he  prosumed,  as  no  ohjection  appears  to  have  heen  mada 

LoTT,  P.  J.  The  words  charged  to  have  heen  spoken  by 
the  defendant  were  not  actionable  in  themselves.  It  was 
therefore  incumbent  on  the  plaintiff  to  show  that  they  were 
spoken  in  reference  to  a  judicial  proceeding,  before  a  oourt  or 
officer  of  competent  jurisdiction.  This  he  has  failed  to  do. 
Assuming  that  the  charge  related  to  the  testimony  given  by 
tiie  j^ntiff  in  an  action  tried  before  Mr.  Miller  acting  as 
referee,  and  that  such  testimony  was  material  and  pertinent, 
yet  an  additional  fact  was  necessary  to  be  established.  It  ap- 
pears that  the  action  in  which  the  proceeding  was  had  was 
pending  in  the  city  oourt  of  Brooklyn,  and  was  triable  only 
before  the^urt  and  a  jury,  unless  it  was  legally  referred  to  a 
referee  duly  appointed,  for  trial.  It  was  a  case  in  which  the 
examination  of  a  long  account  was  involved,  and  was  there- 
fore properly  referable,  and  there  is  no  doubt  that  the  parties 
had  agreed  previous  to  the  trial,  by  an  oral  consent,  that  the 
issues  should  be  tried  and  determined  by  Mr.  Miller  as  referee. 
His  acts  under  such  agreement,  although  binding  on  the  par- 
ties, so  fiu:  as  relates  to  the  judgment  rendered,  did  not  oon- 
stitute  him  an  officer  or  tribunal  clothed  with  the  legal  power 
of  administering  a  judicial  oath.  That  power  could  only  be 
derived  from  an  order  of  the  court  appointing  him  sgch  ref- 
eree (^^ee  GodCf  §  421.)  No  such  order  had  been  made  at 
the  time  the  words  charged  to  have  been  uttered  were  spoken. 
The  memorandum,  ^^  referred  to  L.  K.  Miller,"  made  by  the 
judge  on  his  calendar  of  March,  1857,  was  not  sufficient  to 
oonatitute  an  order.  An  entry  at  least  in  the  minutes  of  the 
court  was  required  for  that  purpose.     Some  action  of  the 
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court,  shown  by  its  records,  was  necessary.  The  order  subse* 
quently  made,  in  December,  nunc  pro  tuncy  on  the  consent  of 
the  parties,  does  not  obviate  the  difficulty  presented  in  this  case. 

That  was  proper  to  perfect  the  record  in  the  action,  and  to 
obviate  any  objections  that  might  be  made  by  either  party  to 
the  acts  and  decision  of  the  referee,  but  could  not  relate  back, 
so  as  to  charge  third  parties  with  liabilities,  or  to  give  an 
extra-judicial  oath  the  effect  of  an  oath  legally  administered, 
on  which  the  charge  of  perjury  could  be  sustained.  Such  an  act 
would  be  subject  to  all  the  objections  of  an  ex  post  facto  law. 

If,  therefore,  it  be  conceded  that  what  the  plaintiff  stated 
before  the  referee  was  in  fact  false  and  material  to  the  issue 
involved,  yet  he  could  not  be  chargeable  with  the  crime  of 
peijury.  The  plaintiff's  action  was  consequently  not  main» 
tainabla 

Another  objection  raised  by  the  defendant  appears  to  be 
equally  fatal,  even  if  it  be  conceded  that  Mr.  Miller  was  l6» 
gaily  appointed  a  referee,  and  that  an  oath  had  been  duly  sdm 
ministered  to  the  plaintiff  in  the  city  of  Brooklyn,  before  his 
examination  was  commenced.  It  appears  that  thc^  testimony 
was  in  fact  given  in  the  city  of  New  York.  The  action  iu 
which  it  was  taken  was  pending  in  the  city  court  of  Brooklyn, 
That  court  was  a  court  of  special  and  limited  jurisdiction, 
and  is  to  be  held  in  the  city  of  Brooklyn.  (Laws  of  1849, 
p.  171,  §  10,  Laws  of  1850,  p.  149,  §  6.)  It  was  incompc 
tent,  therefore,  for  the  court  itself  to  sit  in  the  city  of  New 
York.  Any  trial  had  there  would  be  extra-judicial.  It  would 
have  no  greater  effect  than  if  it  were  held  out  of  the  state ; 
and  as  the  court  had  no  special  authority  vested  in  it  to  con* 
fer  on  a  referee  the  power  to  try  a  cause  out  of  its  own  juris- 
diction, no  such  power  could  be  rightfully  and  legally  exercised 
by  him.  He  at  most  could  only  be  considered  as  a  judge  of 
the  court,  for  the  time  being,  in  the  particular  suit  in  which 
he  was  appointed,  authorized  to  act  to  the  same  extent  and 
in  the  same  manner,  and  not  otherwise,  than  the  court  itsel£ 

In  either  view  of  the  case  the  plaintiff  has  no  cause  of  ao- 
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tioD.  It  is  therefore  annecessary  to  oonsider  the  queetions 
raised  dining  the  progress  of  the  trial  as  to  the  rejection  or 
admissibility  of  evidence. 

The  order  of  the  city  court,  refosing  a  new  trial,  and  the 
judgment  in  &vor  of  the  plaintiff,  were  erroneous  and  must 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide 
thee^ent. 

Bbowh,  J«  The  slanderoos  words  set  out  in  the  complaint, 
and  whidi  the  defendant  is  charged  with  having  published, 
are  not  actionable  in  themselves.  They  may  become  so,  how- 
ever, by  refierence  to  the  extrinsic  circumstances  in  relation  to 
which  they  were  spoken.  These  are,  that  at  the  time  the 
words  were  spoken,  the  plaintiff  was  being  examined  as  a  wit- 
oeas,  upon  the  trial  of  an  action  then  pending,  upon  a  ques- 
tion material  to  the  issue,  and  before  a  court  or  officer  having 
snthority  and  jurisdiction  to  administer  oaths  and  to  conduct 
the  inquiry  or  proceeding  in  which  the  plaintiff  was  sworn.* 
Of  this  principle  the  pleader  who  framed  the  complaint  seems 
to  have  been  fuUy  aware ;  for  it  alleges  ^Hhat  on  or  about  the 
25ih  day  of  September  last,  (1857,)  the  plaintiff  was  being 
eiamined  under  an  oath  taken  by  him  and  administered  by 
L  K  Miller,  Esquire,  a  referee  duly  appointed  by  this  court, 
(the  dty  court  of  Brooklyn,)  to  hear  and  determine  the  issues 
in  a  certain  action  then  pending  in  said  court  between  the 
above  named  plaintiff  and  the  above  named  defendant,  and 
whilst  giving  testimony  as  a  witness  in  said  action,  which  tes- 
timony was  material  for  him  as  plaintiff  in  said  action,  the 
defimdant  then  and  there,  to  wit,  at  the  office  of  the  referee, 
on  the  comer  of  Broadway  and  John  street,  in  the  city  and 
county  of  New  York,  in  the  presence  and  hearing,''  &c.  spoke 
and  published,  of  and  concerning  the  plaintiff  and  his  testi- 
mony, the  allied  slanderous  words,  which  were,  ^^you  are  a 
har,"  and  "  to  hear  a  man  lie,''  which  are  stated  with  the 
neoeesary  innuendoes  and  averments.  The  words  uttered, 
with  reference  to  the  surrounding  circumstances,  must  have 
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imputed  the  crime  of  peijuiy  to  the  plaintiff,  or  the  action 
will  not  lie.  To  this  end  the  court  or  ofiSicer  before  whom  the 
action  was  pending  must  have  had  jurisdiction  of  the  subject 
matter  of  it,  with  power  to  administer  an  oath  and  to  exam- 
ine and  take  the  testimony  of  the  witness ;  for  unless  the 
court  or  officer  had  such  jurisdiction  and  power,  there  could  be 
no  legal  peijury  committed,  however  false  and  malicious  may 
have  been  the  statements  of  the  witness.  {CroohBhanik  v. 
Gray,  20  John.  S44.    BvUodk  v.  Koon,  9  Cowen^  30.) 

Upon  the  trial  of  this  action  the  plaintiff  proved  the  speak-* 
ing  of  the  words  charged^  and  under  the  circumstances  men-^ 
tioned  in  the  complaint.  He  then  produced  the  record  in  the 
action  of  Bonner  against  McPhail^  in  the  city  court  of  Brook- 
lyn, in  which  the  plaintiff  was  being  examined  as  a  witness, 
and  in  reference  to  which  examination  the  words  were  spoken. 
This  was  not  a  formal  record  made  up  in  the  old  form  with  a 
caption,  an  entry  of  the  pleadings,  an  award  of  a  venire  or  an 
'order  of  reference,  a  verdict  or  report,  and  the  judgment  of 
the  court  duly  entered  thereon  in  regular  chronological  order. 
But  the  record  produced  consisted  of  the  complaint  and  an- 
swer, separately.  An  order  of  reference  to  Livingston  K.  Mil-* 
ler,  the  caption  of  which  was  at  a  term  of  the  city  court  of 
Brooklyn,  at  the  city  hall,  on  the  first  Monday  of  March,  1857, 
with  a  written  consent  at  the  bottom,  signed  by  the  attorneys, 
that  the  same  might  be  entered  nunc  pro  tunc.  There  was 
also  the  report  of  the  referee,  and  an  order  for  judgment  there- 
on, dated  December  Slst,  1857.  The  plaintiff  also  examined 
Samuel  E.  Harris  as  a  witness,  who  produced  the  order  book  of 
the  court,  and  testified  that  he  was  the  clerk  of  the  city  court ; 
that  the  order  of  reference  in  Bonner  v.  McPhailj  referred  to, 
was  not  entered  until  on  or  after  the  12th  December,  1857. 
That  the  date  of  the  order  next  before  the  order  in  question, 
as  entered  in  the  book,  was  December  12th,  1857.  So  that 
the  order  in  question  must  have  been  entered  on  or  after  that 
day.  He  also  produced  the  calendar  for  the  March  term,  1857, 
on  which  there  was  a  memorandum  in  the  judge's  handwrit- 
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iog,  ''referred  to  L.  K«  Miller/'  but  to  what  the  entry  referred, 
or  when  made,  did  not  appear.  He  also  said  there  was  no 
entry  in  the  minutes  of  court  of  an  order  of  reference  in  the 
action  of  Bonner  y.  McPhaiL  It  therefore  appeared  affirma- 
tively,  upon  the  plaintiff's  own  proof,  that  on  the  25th  of 
September,  1857,  the  time  when  the  plaintiff,  Bonner,  was  ex- 
amined as  a  witness  and  the  words  were  uttered,  Livingston 
E.  Miller  was  not  a  referee  in  the  action.  No  order  had  been 
entered  upon  the  minutes  of  the  court,  to  that  effect  It  does 
not  appear  that  any  such  motion  had  been  made,  or  that  even 
a  written  stipulation  had  been  entered  into  by  the  attorneys 
for  the  respective  parties,  by  which  he  was  to  become  such 
rrfereei  His  appointment  was  vested  in  parol,  if  it  existed  at 
all,  and  gave  him  no  sort  of  authority  to  administer  oaths  and 
examine  witnesses.  His  acts  as  such  were  extra-judicial. 
The  omission  to  obtain  the  order  of  reference,  before  the  referee 
proceeded  to  hear  the  cause,  was  doubtless  an  irr^ularity, 
which  the  parties  to  the  action  in  which  it  was  committed 
might  waive  or  correct  by  stipulation,  so  as  to  give  effect  to 
the  report  An  order  entered  nwic  pro  tunc  would  do  this, 
but  nothing  more.  If  what  Bonner,  the  witness,  said  on  the 
25th  September  was  not  perjury,  by  reason  that  Livingston 
E.  Miller  had  no  power  to  administer  an  oath  in  an  action 
pending  in  the  city  court  of  Brooklyn,  it  could  not  be  made 
peijury  by  any  thing  which  the  attorneys  or  the  court  might 
do  after  that  time.  Courts  of  justice  speak  only  through  their 
records,  orders,  and  entries  upon  their  journals  or  minutes ;  and 
before  a  person  can  be  clothed  with  the  powers  and  authority 
of  a  referee  in  a  pending  action  and  proceed  to  execute  its 
functions,  there  must  be  the  fiat  of  the  court  signified  by  an  en- 
try or  order  upon  its  minutes.  The  49th  section  of  the  act 
for  consolidating  and  referring  causes,  (2  B.  S.  305,)  declares 
that  an  entry  of  such  reference  shall  be  made  upon  the  record, 
and  day  shall  be  given  to  the  parties,  from  time  to  time,  un- 
til the  referees  report,  or  they  be  thereof  discharged.  When 
depositions  are  used  as  the  foundation  of  an  indictment  for 
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peijtirjr,  the  authority  under  which  they  are  taken  must  be 
proved  with  more  strictness  than  in  other  cases.  If  the  oatli 
was  administered  under  a  special  authority  or  commission  di- 
rected to  a  particular  person  for  that  purpose,  the  commission, 
shown  in  some  form,  is  indispensable.  {Cowen  <t  HUl'a  Notes^ 
1100;  note  756,  and  the  authoritieB  referred  to  by  them.) 
Beferees  are  vested  for  the  time  being,  and  in  respect  to  the 
particular  action  in  which  they  sit,  with  some  of  the  most  im- 
portant powers  of  the  court.  They  may  administer  oaths, 
compel  the  attendance  of  witnesses,  take  their  testimony,  issue 
attachments  and  punish  for  contempts,  allow  amendments  to 
pleadings,  determine  questions  of  law  as  well  as  of  fact,  and 
make  reports  upon  which  judgments  may  be  entered.  The 
validity  of  these  acts  depends  exclusively  upon  the  existence 
and  force  of  the  rule  or  order  under  which  they  derive  their 
authority.  No  referee  should  proceed  a  step  in  the  exercise 
of  his  duties,  without  a  certified  copy  of  the  rule  or  order  in 
his  hands.  This  is  his  conmiission,  and  without  it  he  should 
not  proceed  to  act. 

The  city  court  of  Brooklyn  is  a  local  court,  with  juriiidic- 
tion  limited  to  the  bounds  of  the  city.  The  hearing  before 
the  referee  was  had  at  his  office  at  the  comer  of  Broadway 
and  John  street,  in  the  city  of  New  York,  and  the  oath  was 
administered  there.  The  defendant  claims  that  therefor  the 
proceeding  was  coram  nonjndice  and  void.  I  decline  to  con- 
sider the  force  of  this  objection,  because  the  defect  already 
considered  is  fatal  to  the  plaintiff's  right  of  action. 

The  motion  made  by  the  defendant  for  a  nonsuit,  at  the 
close  of  the  plaintiff's  evidence,  should  have  been  granted. 
And  for  the  refusal  to  grant  it,  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Emott,  J.  concurred. 

New  trial  granted. 

[EiNaa  Oehbsal  Tbbm,  February  13, 1860.  Loitf  JBmatt  and  Browfif  Justicee.] 
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By  (he  terms  of  a  lease  the  tenure  of  the  demised  premises  was  to  commence 
on  the  1st  day  of  May,  1862.  The  tenant  was  to  have  the  use  of  a  certain 
nil  road,  in  common  with  others,  and  was  "  to  pat  the  same  in  order  above 
the  chemical  works,  if  he  wished  to  use  it»"  and  the  lessor  reserved  the  use 
of  it  to  himself,  also.  The  road  was  entirely  out  of  repair.  The  tenant 
HMd  a  part  of  it,  below  the  chemical  works,  for  the  purposes  of  his  business, 
for  a  short  Ume,  but  he  never  repaired  it,  or  in  any  way  used  the  road  above 
those  works.  Nothing  was  transported  over  any  portion  of  it,  after  July, 
1862.  The  lessee  removed  a  portloD  of  the  railway,  so  as  to  prevent  its  use, 
before  any  part  thereof  was  taken  up  by  the  lessor.  The  lessor  removed  a 
part  of  the  rails,  in  April,  1868,  and  the  lessee,  hi  May  thereafter,  with 
knowledge  of  such  removal,  paid  to  the  lessor  the  rent  which  accrued  during 
thst  month.  When  the  rent  for  the  months  of  June,  July  and  August  was 
dwaanded  of  the  lessee,  he  promised  to  pay  it  in  a  few  days,  and  subse- 
qamtly  gave  his  note  for  the  amount,  without  making  any  complabkt  about 
the  zemoval  of  the  rails  by  the  lessor! 

flUdthat  it  was  ihirly  inferable  from  these  fiwts  that  the  lessee  did  not  wish  to 
me  the  nSl  road  above  the  chemical  works,  and  had  determined  to  abandon, 
and  had  abandoned,  the  use  of  the  whole  of  it,  previous  to  the  tearing  up 
and  rsmoval  ot  the  rails  by  the  lessor,  and  had  by  his  own  acts  rendered  it 
faiaqpable  of  use.  That  ccmsequently  there  was  no  ground  for  the  pretext 
that  the  lessor  had  interfered  with  the  benefidal  enjoyment  thereof  by  the 
lessee;  and  that  thoui^  his  acts  might  have  amounted  to  a  trespass,  they 
did  not  oonatitnte  aa  eviOum, 

fn&  was  an  action  of  ejectment^  to  recover  poeaession  of 
certain  premiaee  in  Bockland  county,  demised  by  the  plain- 
tiff to  the  defendant,  by  leaae  dated  February  19th,  18SSL 
The  complaint  allied  non-payment  of  thirteen  months'  rent 
of  premises  demised  by  said  lease,  which  was  due  to  the  plain- 
tiff firom  the  defendant  at  the  time  of  the  commencement  of 
this  action ;  also  an  underletting  of  said  premises  by  the  de- 
fendant, in  violation  of  a  covenant  contained  in  said  lease. 
The  answer  did  not  deny  any  of  the  allegations  in  the  com- 
idaint,  but  allied  as  a  defense  a  demise  of  the  use  of  a  rail 
road  leading  from  the  demised  premises,  and  the  tearing  up 
said  rail  road  Ir^  the  plaintiff;  and  also  alleged  the  receipt  by 
the  plaintiff  of  rent  accruing  after  the  underletting,  with  a 
knowledge  of  such  underletting.    The  reply  denied  the  de- 
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mise  of  the  use  of  the  rail  road,  as  a  part  of  the  demised  prem- 
ises, but  set  out  a  covenant  ocdurring  in  such  lease,  after  the 
habendum  clause,  and  the  clause  reserving  rent,  as  follows : 
^^  The  said  party  of  the  second  part  is  also  to  have  the  use  of 
the  rail  road  in  common  with  others,  and  to  put  the  same  in 
order  above  the  chemical  works,  if  he  wishes  to  use  it/'  Also 
alleging  that  said  rail  road  was,  at  the  time  of  the  execution 
of  the  lease,  out  of  repair,  and  entirely  unfit  for  use,  and  so 
remained  until  after  the  doing  the  acts  complained  of  by  the 
defendant,  and  that  the  defendant  had  never  repaired  such 
rail  road  above  the  chemical  works.  The  reply  also  alleged 
that  an  action  was  brought  by  the  defendant  against  the  plain- 
tiff, to  recover  damages  for  doing  the  very  acts  which  are  in 
this  action  claimed  as  an  eviction,  and  that  the  defendant  in 
such  action  recovered  damages,  upon  which  recovery  a  judg- 
ment was  entered,  and  the  same  was  paid  by  the  plaintiff  be- 
fore the  commencement  of  this  action ;  also  that  the  defendant 
paid  the  plaintiff  rent  of  said  premises  which  accrued  after  the 
tearing  up  of  said  rails,  with  the  knowledge  on  the  part  of  the 
defendant,  before  such  payment,  of  the  removal  of  such  rails. 
The  allegations  in  the  reply  with  reference  to  the  former  action 
for  the  same  cause  as  is  claimed  as  a  defense  in  this  action, 
and  with  reference  to  the  payment  of  rent  accruing  after  the 
alleged  eviction,  with  knowledge  of  such  acts,  were  admitted 
on  the  trial ;  also  the  teariiig  up  the  rails,  and  the  receipt  of 
rent  by  the  plaintiff.  On  the  first  trial,  in  October,  1854,  the 
plaintiff  recovered  a  judgment,  which  was  reversed  by  this 
court  at  general  term,  and  a  new  trial  ordered.  A  new  trial 
was  had  in  October,  1838,  before  Justice  Emott,  without 
a  jury,  who  ordered  judgment  in  favor  of  the  plaintiff,  firom 
which  the  defendant  appealed.  In  addition  to  the  facts  which 
appeared  on  the  former  trial,  it  was  proved,  on  the  second  trial, 
that  the  defendant  removed  a  portion  of  the  railway  in  ques- 
tion, so  as  to  prevent  its  use,  before  the  plaintiff  removed  any 
part  thereof.  Also,  that  after  the  removal  of  the  rails  by  the 
plaintiff,  the  defendant  paid  the  rent  of  said  premises  for  the 
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month  of  April,  1853,  without  objection,  and  subsequently 
gave  his  note  for  the  rent  of  the  premises  for  June,  July  and 
August,  1853,  part  of  the  rent  in  question,  without  objection, 
which  note  was  not  paid«  Also  that  the  defendant,  when  pro- 
ceeded against  by  the  plaintiff  under  the  statute  relating  to 
sommary  proceedings,  to  recover  possession  of  the  premises  in 
question,  on  account  of  non-payment  of  a  portion  of  the  rent 
claimed  in  this  action  to  be  due,  allied  payment  of  three 
months'  rent  claimed  to  be  due,  by  the  note  above  mentioned, 
and  tendered  the  amount  of  the  4th  month's  rent,  also  involved 
in  this  action,  and  made  no  otiier  answer  in  such  proceedings. 

C.  Frosty  for  the  respondent 

George  W.  Stevens,  for  the  appellantb 

By  the  Cfourty  Lott,  P.  J.  It  was  decided  in  this  case,  as 
reported  in  24  Barbour,  178,  that  the  rail  road  mentioned  in 
the  pleadings -was  a  part  of  the  demised  premises,  and  that  the 
acts  of  the  plaintiff,  as  then  dit^dosed^  in  tearing  up  and  re- 
moving the  rails  from  the  road,  constituted  a  partial  eviction. 
The  opinion  of  Justice  Evott,  who  fully  discussed  die  ques- 
tion, was  based  on  the  assumption  that  the  rail  road,  at  the 
time  of  the  commission  of  those  acts,  was  in  actual  use  by  the 
defendant,  under  the  lease.  A  new  trial  has  since  been  had 
before  him,  and  upon  the  facts  and  circumstances  then  pre- 
sented it  appeared  such  was  not  the  case,  and  he  came  to  the 
condoflion  that  the  eviction  was  not  established,  and  ordered 
judgment  for  the  plaintiff 

The  question  now  to  be  determined  is,  whether  he  was  right 
in  that  conclusion.  The  principle  established  by  the  decision 
referred  to  is^  that  any  intentional  and  injurious  interference 
by  a  landlord,  with  the  use  or  beileficial  ei^joyment,  by  the 
tenant,  of  any  portion  of  the  demised  premises,  is  an  eviction. 
The  act  must  be  more  than  a  mere  trespass.  Ch.  J.  Jervis,  in 
Upion  Y.  Toumsend,  and  Upton  v.  Oreenlesa,  (33  JEng.  L.  and 
Eq.  Sep.  212,  itc.)  says^  ^^  It  must  be  something  of  a  more 


120  OASES  IK  THE  SUPREME  COURT. 

Peck  V.  Hiler. 

permanent  character,  done  by  the  landlord,  with  the  intention 
of  depriving  the  tenant  of  the  enjoyment  of  the  whole  or  a  part 
of  the  premises,  and  it  is  for  the  jury  to  say  whether  the  act 
was  done  with  such  intention/'  The  opinion  of  the  othw 
judges  was  to  the  same  effect.  {See  also  CowpcTj  242 ;  Lewis 
V.  Payne,  4  Wend.  426;  Etheridge  v.  Osbom,  12  id.  529; 
Lawrence  v.  French,  25  id.  443 ;  OgUvie  v.  Httlly  5  JKK,  52 ; 
Bennet  v.  BitOe,  4  Bawle,  339 ;  Edgerton  v.  Page,  18  How. 
Pr.  B.  359 ;  Notes  to  3  KenPs  Com.  %th  ed.  p.  609.)  Testing 
the  case  as  now  presented  by  this  principle,  we  are  of  opinion 
that  the  judgment  below  was  fully  warranted*  The  tenure  of 
the  demised  premises  commenced  on  the  1st  day  of  May,  1852. 
The  tenant  was  "  to  have  the  use  of  the  rail  road  in  common 
with  others,  and  put  the  same  in  order  above  the  chemical 
works,  if  he  wished  to  use  it,''  and  the  landlord  reserved  the 
use  of  it  to  himself  also.  Now  it  appears  by  the  evidence  that 
the  road  was  entirely  out  of  repair ;  that  the  defendant  used 
part  of  it,  below  the  chemical  works,  for  the  purposes  of  his 
business,  for  a  short  time,  but  that  he  never  repaired  it,  or 
in  any  way  used  the  road  above  those  works ;  that  nothing 
was  transported  over  any  portion,  after  July,  1852,  and  that 
it  would  have  cost  more  to  put  the  same  in  repair  than  to  cart 
the  defendant's  goods  where  they  were  wanted.  The  judge 
also  found  as  a  &ct,  on  sufficient  testimony  to  justify  his  find- 
ing, that  the  defendant  removed  a  portion  of  the  railway  so  as 
to  prevent  its  use,  before  any  part  thereof  was  taken  up  by  the 
plaintiff.  The  removal  by  the  defendant  took  place  in  the 
summer,  and  latter  part  of  the  season,  in  1852,  and  that  by 
the  plaintiff  in  April,  1853.  The  rent  reserved  by  the  lease 
was  payable  in  equal  monthly  payments,  and  it  was  admitted 
by  the  defendant  that  he  paid  the  plaintiff  the  rent  which  ac- 
crued during  the  month  of  May,  after  the  removal  of  the  rails, 
with  knowledge  of  such  removal,  before  and  at  the  time  of 
payment.  It  also  appeared  that  when  the  rent  for  the  months 
of  June,  July  and  August  was  demanded  of  the  defendant,  he 
said  that  he  would  pay  it  in  a  few  days,  and  he  subsequently 
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gave  his  note  therefor,  but  which  has  not  been  paid^  and  noth- 
ing was  said  by  him  at  any  of  those  interviews  abont  the  re- 
iDOTal  of  the  rails  by  the  plaintiff. 

It  18  £Eiirly  inferable  from  all  these  facts  and  circnmstanoes, 
not  only  that  the  defendant  did  not  wish  to  use  the  rail  road 
above  the  chemical  works,  bnt  also  that  he  had  determined  to 
abandon  the  nse  of  the  whole  of  it  entirely,  long  before  the 
taring  up  and  removal  of  the  rails  by  the  plaintiff  in  April, 
1853.  His  use  of  it,  in  fact,  ceased  as  early  as  August,  1852, 
and  it  was  never  resumed ;  not  only  so,  but  he  had  by  his  own 
acts  rendered  it  incapable  of  use.  There  is  therefore  no  ground 
ftr  the  position  or  pretext  that  the  plaintiff  has  interfered 
irith  the  bmefidal  enjoyment  thereof  by  the  defendant.  His 
acts  may  have  amounted  to  a  trespass,  for  which  a  compen- 
sation in  damages  has  been  given,  but  do  not  constitute  an 
enciion. 

In  this  view  of  the  case,  the  evidence,  taken  subject  to  ex- 
ceptions, was  admissible,  and  the  judgment  based  thereon  was 
right,  and  must  be  affirmed  with  costs. 

[Xm«s  OmxAL  TsbX|  Febmary  18,  I860.    Xo«,  Emati  tod  Brmm, 
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In  ID  actloa  to  recorer  damages  for  fraud  and  deceit  on  a  sale  of  stock  to  the 
plihitlfl;  by  the  defendant  through  one  H.  as  his  agent,  and  to  enforce  the 
pbintiir*8  Uen  as  vendor  upon  the  land  conveyed  by  her  in  payment  for 
soeh  stock,  it  appeared  that  H.  acted  only  as  the  agent  of  the  defendant; 
that  the  stock  purchased  by  the  plaintiff  was  in  fkct  purchased  of  the  de- 
Jendant,  and  that  the  land  couTeyed  by  the  plaintiff  was  received  by  H.  for 
the  defliBndant,  and  subsequently,  and  before  suit  brought,  conveyed  to  the 
kttter.    Edd  that  H.  was  not  a  necessary  party. 

An  action  brought  by  a  married  woman,  for  fraudulent  representations, 
whereby  the  plaintiff  was  induced  to  sell,  and  part  with,  certain  lands  of 
which  she  was  seised  to  her  separate  use,  and  in  which  she  had  a  separate 
Mlate,  Hid  with  this  separate  property  to  purchase  certain  worthless  stock, 
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relates  to  her  separate  estate,  and  is  properly  brought  by  her  alcHie,  with- 
oat  Joining  her  husband. 

Where  a  party,  through  the  fhind  and  deceit  of  another,  has  sold  and  conyey- 
ed  land  to  the  latter,  in'exchange  for  worthless  stock,  he  may  maintain  an 
action  to  recover  damages  for  the  fhtndtilent  representations  whereby  he 
was  induced  to  enter  into  the  contract,  without  rescinding  the  contract  or 
restoring  the  property  which  he  has  received  under  it. 

Where  the  complaint,  in  such  an  action,  stated  a  number  of  representations 
made  by  the  defendant,  as  to  the  property  and  condition  of  the  company 
with  which  he  was  connected,  and  as  to  the  yslue  of  its  stock,  and  charged 
that  these  representations  were  false,  to  the  knowledge  of  the  defendant, 
and  that  they  were  made  with  intent  to  defhind  the  plaintiff,  to  induce  her 
to  believe  that  the  stock  was  of  great  vslue,  and  to  part  with  her  real  estate 
in  exchange  for  certain  shares  held  by  the  defendant ;  and  that  stich  repre- 
sentations were  uttered  in  published  reports  and  statements  of  the  condition 
and  property  of  the  company,  made  and  signed  by  him  as  one  of  its  officers, 
and  generally  and  publicly  circulated  and  advertised ;  ffdd  that  the  action 
would  lie,  slthongh  the  false  representations  were  published  to  the  world, 
and  not  made  in  the  course  of  the  dealings  with  the  plaintiff;  the  defendant 
being  privy  to  the  contract  made  by  the  plaintiff,  and  interested  in  the  sale 
which  was  induced  by  his  fklse  representations. 

Although  it  is  not  alleged  in  the  complaint,  in  terms,  that  the  defendant's  rep- 
resentations were  read  by,  or  came  to  the  knowledge  of,  the  plaintiff,  yet 
if  it  is  alleged  that  she  was  induced  by  these  representations  to  purchase  a 
certain  number  of  shares  of  the  stock,  and  to  give  in  exchange  for  them  a 
conveyance  of  her  lands,  this  is  sufficient;  inasmuch  as  it  involves  the 
knowledge  of  the  defendant's  statements  by  the  plaintiff,  and  connects  her 
contract,  and  subsequent  loss,  with  those  statements,  as  effect  and  cause. 

APPEAL  from  an  order  made  at  a  special  term^  overruling 
'  a  demurrer  to  the  complaint.  The  complaint  alleged  that 
on  the  16th  day  6f  Octoher,  1854,  and  thenceforth  down  to  the 
6th  of  April,  1855,  the  plaintiff,  the  wife  of  William  B.  New- 
bery,  was  seised  and  possessed  in  her  own  right,  to  her  own 
sole  and  separate  Use,  and  as  and  for  her  own  sole  and  separate 
property,  of  certaih  real  estate  in  the  county  of  Bichmond, 
particularly  described.  That  in  and  during  the  year  1854  the 
defendant  was  one  of  the  directors  and  officers,  to  wit,  vice 
president,  and  was  also  engineer  and  manager,  of  a  certain 
incorporated  company  called  the  Winifrede  Mining  and  Man- 
ufacturing Company,  duly  incorporated  under  the  laws  of 
Virginia.    That  he  had  the  exclusive  chaige,  management  and 
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ooiitrol  of  divers  mines  of  coal  and  estates,  the  property  of  the 
company,  situated  in  Virginia,  and  resided  thereat,  and  was 
acquainted  therewith,  and  with  the  value  and  capabilities  of 
the  said  mines  and  estates,  &c. ;  and  that  he  well  knew  that 
the  company  was  not  a  safe  and  profitable  undertaking,  but 
the  contrary ;  and  that  the  shares  and  stock  of  said  company 
were  of  no  actual  value.  That  in  January^  1854,  he,  the  de- 
fendant, holding  and  being  interested  in  the  shares  or  stock 
of  the  company  to  a  very  large  amount,  and  intending  to  de- 
fraud, deceive  and  injure  the  public,  and  to  cause  it  to  be 
pablidy  advertised  and  represented  contrary  to  the  fact,  that 
said  company  was  likely  to  be  a  safe  and  profitable  undertak- 
ing, and  also  to  deceive  and  defraud  the  public  who  might 
become  purchasers  of  the  shares  or  stock  of  the  company,  and 
in  particular  of  the  shares  or  stock  which  he  held,  and  was  in- 
terested in,  and  to  induce  them  to  become  such  purchasers, 
fidsely,  fraudulently  and  deceitfully  procured  and  caused  to  be 
publicly  made  known  and  advertised,  in  and  by  a  certain  report 
nuide  and  issued  or  caused  to  be  made  and  issued,  by  him  the 
defendant,  as  such  officer  and  director,  and  addressed  by  him 
as  engineer,  as  afoi^said,  to  the  stockholders  of  the  company,  and 
distributed  among  them,  divers  false  and  fraudulent  statements, 
tending  to  induce  the  public  to  become  such  purchasers.  These 
statCTients  were  particularly  set  forth,  and  their  fistlsity  alleged, 
and  the  defendant's  knowledge  of  their  falsity.  It  was  then 
alleged  that  besides  the  aforesaid  representations,  the  defend- 
ant had,  at  divers  other  times  subsequently,  made  other  false, 
fraudulent  and  deceitful  representations  in  the  premises,  and 
in  particular,  in  or  about  the  month  of  February,  1855,  did 
fiilsely,  fraudulently  and  deceitfully,  and  with  intent  as  afore- 
said, publish,  advertise  and  report  that  the  said  Winifrede 
Mining  and  Manufacturing  Company  was  about  to  be  amal- 
gamated with  a  certain  other  company  called  the  Kanawha 
Salt  Company,  on  advantageous  terms,  to  wit,  terms  guaran- 
teemg  a  dividend  of  full  seven  per  cent  on  the  stock  of  the 
former  company ;  which  reports  were  false  and  fraudulent,  and 
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made  with  the  express  intent  to  defraud  the  plaintiff^  and  to 
induoe  her  to  believe  that  the  shares  of  the  company  were  of 
great  value^  the  same  being  then  of  no  value ;  and  especiallj 
to  induce  her  to  complete  for  the  benefit  of  the  defi^dant  the 
sale  of  her  said  property,  then  pending.  That  on  the  16th  of 
October,  1854,  the  defendant  then  holding  and  being  interest- 
ed in  a  large  number  of  shares  of  the  said  company,  and  know- 
ing the  same  to  be  of  no  value,  but  being  desirous  of  selling  or 
exchanging  the  same  for  valuable  property  of  other  persons, 
to  be  deceived  and  induced  to  become  purchasers  thereof,  by 
such  fiedse,  fraudulent  and  deceitful  representations,  did  cov- 
ertly and  deceitfully,  and  through  the  medium  and  agency  of 
one  Alexander  J.  Hamilton,  employed  by  him,  the  defendant, 
apply  to  and  induce  the  plaintiff,  then  seised  and  possessed  of 
the  premises,  before  described,  as  her  separate  estate,  to  agree 
to  sell  and  to  execute  and  deliver  an  agreement  bearing  date 
on  the  day  last  mentioned,  for  the  sale  of  a  portion  of  the  said 
premises,  containing  over  31  acres,  to  the  said  Hamilton,  then 
acting  as  aforesaid,  for  the  consideration  of  $13,375,  to  be  paid 
to  her  by  the  delivery  and  transfer  by  the  said  Hamilton  to 
her,  of  850  shares  of  the  capital  stock  of  the  said  Winifrede 
Mining  and  Manufacturing  Company,  to  be  taken  at  the  nom- 
inal value  of  $27.50  for  each  share,  one  hundred  shares  to  be 
delivered  and  transferred  on  the  execution  of  s^ch  agreement, 
as  a  deposit,  and  the  remaining  750  shares  to  be  delivered  and 
transferred  on  the  3l8t  day  of  March,  1855,  on  the  execution 
and  delivery  of  the  deed  and  delivery  of  possession  of  the  prem- 
ises. That  the  plaintiff,  induced  thereto,  by  means  of  the  said 
false,  fraudulent  and  deceitfiil  practices  and  representations  of 
the  defendant,  the  same  being  continuing  representations,  did 
actually  become  the  purchaser  and  bearer  of  the  said  one  hun- 
dred shares  of  the  company  at  the  sum  of  $27.50  per  share, 
the  same  being  of  no  real  value ;  and  by  means  and  in  conse- 
quence of  being  so  deceived  was  induced  to  enter  into,  and  did 
enter  into  and  execute  the  aforesaid  agreement,  and  received 
the  said  one  hundred  shares  as  a  deposit,  pursuant  to  the 
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terms  thereof.  That  the  said  one  hundred  shares  were  not  the 
property  of  Hamilton,  but  were  the  property  of  the  defendant, 
and  were  transferred  and  delivered  to  the  plaintiff  by  him,  the 
defendant^  or  by  some  other  person  or  persons  by  his  order  and 
direction,  he  being  interested  therein,  or  having  control  thereof. 
Thai  on  the  5th  of  April,  1855,  the  plaintiff,  by  a  separate 
agreement,  agreed  to  sell  the  remainder  of  her  said  separate 
estate,  to  wit,  a  parcel  containing  over  dx  screB,  to  said  Ham- 
flton,  so  acting  as  agent  for  the  defendant,  for  the  further  price 
or  sam  of  $3124  That  on  the  last  mentioned  day  the  plaintiff, 
on  the  fiuth  of,  and  in  reliance  upon,  and  induced  thereto  by 
the  aforesaid  false,  frandnlent  and  deceitful  representations  of 
the  defendant,  the  same  being  continuing  representations,  and 
Mtj  believing  the  same  to  be  true,  and  believing  that  the 
duies  of  the  Winifirede  Mining  and  Manufacturing  Company 
were  of  the  value  of  $27.50  per  share,  whereas  the  same  were 
of  no  value,  did,  with  William  B.  Newbery,  her  husband,  in 
pmsuaace  and  performance  of  her  aforesaid  agreements,  abso- 
htdy  rdease  and  convey  the  premises  bef<»e  described  to 
the  said  Alexander  J.  Hamilton,  and  did  accept  and  receive 
as  the  consideration  for  the  conveyance  by  her  of  the  premises 
ftstly  described,  the  balance  of  the  said  850  shares,  mentioned 
In  the  agreement  of  October  16, 1854,  750  shares  of  the  com- 
pany, and  no  other  consideration  whatever,  so  for  as  r^^ards 
rach  premises,  and  delivered  to  Hamilton,  acting  as  aforesaid, 
posieasion  or  the  whole  of  the  premises  firstly  and  secondly 
described*  That  the  said  750  shares  were  not  the  property  of 
Hamilton,  but  were  the  property  of  the  defendant,  and  were 
transferred  and  delivered  to  the  plaintiff  by  the  latter,  or  by 
some  other  person  or  persons  by  his  order  or  direction,  the  de- 
fendant being  interested  therein,  and  having  control  thereof. 
That  the  consideration  given  by  Hamilton,  for  the  conveyance 
of  the  premises  secondly  described,  was  not  the  money  or  prop- 
erty of  Hamilton,  but  was  also  the  money  and  property  of  the 
defendant ;  and  Ihe  conveyance  of  all  the  premises  from  the 
plaintiff  was  so  taken  by  Hamilton,  not  in  his  own  right,  but 
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88  the  agent  and  on  acconnt  of  the  defendant,  and  on  the  ae* 
cret  trust  and  underetanding  that  Hamilton  should  and  would, 
when  thereunto  requested,  oonvey  the  same  to  Garland.  That 
accordingly,  Hamilton  and  his  wife,  on  the  16th  of  April,  1855, 
released  and  conveyed  the  whole  of  the  premises  to  Gku-land, 
absolutely,  for  a  pretended  consideration  of  $27,000,  but  with- 
out any  real  actual  consideration  therefor.  That  the  defend- 
ant thereupon  became  and  was,  and  now  remains,  owner  and 
in  possession  of  the  premises.  That  the  aforesaid  850  shares 
of  the  said  stock,  so  transferred  and  delivered  to  the  plaintiff, 
have  since  been  discovered  by  her  to  be,  and  are,  and  were,  at 
the  time  of  such  transfer  and  delivery  thereof,  wholly  worth- 
less, and  of  no  value  whatsoever ;  whereby  the  plaintiff  did  in 
fact  receive  no  consideration  whatsoever  for  the  conveyance  by 
her  of  the  premises  firstly  described ;  and  hath  by  the  said 
false,  fraudulent  and  deceitful  acts  and  representations  of  the 
defendant  wholly  lost  and  been  defrauded  of  the  whole  of  the 
purchase  money  thereof,  to  wit,  $23,375,  and  also  of  the  sub- 
sequent rents,  issues,  profits  and  income  of  the  premises,  and 
hath  thereby  and  otherwise  been  greatly  injured  and  damaged 
in  the  premises,  to  the  amount  of  $50,000.  The  plaintiff  also 
claimed  that  she  was  entitled  to  a  lien  upon  the  premises  con- 
veyed by  her,  for  the  unpaid  purchase  money,  and  for  all  the 
other  damage  sustained  by  her,  and  to  have  such  lien  enforced 
for  her  benefit,  by  and  under  the  direction  of  the  court.  The 
plaintiff  demanded  judgment  for  $50,000  damages,  and  for 
costs,  and  that  it  might  be  declared  and  decreed  that  she  was 
entitled  to  a  lien  on  the  premises  conveyed,  for  the  sum  of 
$23,375,  the  unpaid  purchase  money ;  also  for  the  subsequent 
rents  and  profits,  and  for  the  damages  sustained  by  her ;  and 
that  such  lien  might  be  enforced  for  her  benefit ;  and  for  an 
injunction  and  receiver. 

To  this  complaint  the  defendant  demurred,  on  the  ground 
that  there  was  a  defect  of  parties ;  that  William  B.  Newbery 
should  be  joined  as  plaintiff  or  defendant ;  and  that  Alexan- 
der J.  Hamilton  should  be  joined  as  defendant.    Also,  on  the 
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groQiid  that  the  complaint  did  not  state  &ctB  sufficient  to  con- 
stitute a  canse  of  action. 

The  demurrer  was  argued  at  a  special  term,  before  Justice 
Brown,  who  overruled  the  same,  with  costs,  but  with  liberty 
to  the  defendant  to  withdraw  the  same  and  to  put  in  an  an- 
swer, on  payment  of  costs. 

A.  H.  Oreen^  for  the  appellant 

Henry  WhiUaker,  for  the  plaintiff 

By  the  Court,  Exott,  J.  The  demurrer  in  this  case  was 
taken  to  the  whole  complaint,  and  it  was  properly  oyerruled 
if  the  complaint  can  be  sustained  in  either  of  two  aspects  which 
it  presents.  We  are  of  opinion  that  it  states  a  good  cause  of 
action  for  fraud  or  deceit,  and  shall  not  therefore  advert  to  the 
other  branch  of  the  case. 

There  are  two  grounds  of  demurrer  stated ;  one  a  defect  of 
parties,  and  the  other  that  there  is  no  cause  of  action.  The 
defendant  claims  that  Alexander  J.  Hamilton  should  have 
been  made  a  defendant  with  him.  It  sufficiently  appears,  from 
the  complaint ;  that  Hamilton  acted  only  as  the  agent  of 
the  defendant,  that  the  stock  purchased  by  the  plaintiff 
through  Hamilton  was  in  &ct  purchased  by  the  defendant, 
uid  that  the  land  conveyed  by  the  plaintiff  in  payment  was 
received  by  Hamilton  for  the  defendant,  and  subsequently, 
and  before  the  suit,  conveyed  to  the  latter.  There  is,  there- 
fore, no  reason  disclosed  for  making  Hamilton  a  party  to  the 
present  action. 

The  objection  that  the  plaintiff's  husband  should  have  joined 
irith  her  in  the  action  is  equally  untenable.  The  suit  is  for 
fraudulent  representations,  whereby  the  plaintiff  was  induced 
to  sell  and  part  with  certain  lands  of  which  she  was  seised  to 
her  separate  use,  and  in  which  she  had  a  separate  estate,  and 
with  this  separate  property  to  purchase  certain  worthless  stock. 
This  stock  which  she  received  for  her  lands  is  as  much  her 
separate  property  as  they  were ;  and  whether  the  action  con- 
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oeraed  the  one  or  the  other ;  whether  it  be  regarded  as  brought 
for  a  fraud  affecting  the  sale  or  the  purchase ;  it  equally  relates 
to  her  separate  estate,  aud  is  properly  brought  by  her  alone, 
under  section  114  of  the  code  as  it  now  stands. 

Upon  the  merits,  the  cause  of  action  is  clearly  made  out  by 
the  statements  of  the  complaint  The  defendant's  counsel  is 
entirely  in  error  in  supposing,  if  we  correctly  apprehend  his 
argument,  that  it  is  necessary  for  the  plaintiff  to  rescind  the 
contract,  and  to  restore  the  property  which  she  has  received 
under  it,  before  she  can  maintain  an  action  for  the  firaudulent 
representations  whereby  she  was  induced  to  enter  into  it  The 
oases  which  he  cites,  and  of  which  The  Matkawan  Co.  v.  Beni- 
ley  (13  Bcurh.  644)  is  a  fiur  example,  are  cases  where  actions 
were  brought  to  recover  property  which  had  been  parted  with, 
or  its  valua  Such  actions  obviously  cannot  be  maintained 
without  a  rescission  of  the  contract  under  which  the  property 
was  transferred,  and  a  restoration  of  every  thing  which  has 
been  received  under  it  But  that  rule  has  no  application  to 
an  action  to  recover  damages  for  fraudulent  representations  or 
deceit  in  sales  or  purchases.  The  cases  only  need  to  be  stated, 
to  show  the  distinction. 

The  complaint  states  a  number  of  representations  made  by 
the  defendant  as  to  the  property  and  condition  of  the  company 
with  which  he  was  connected,  and  as  to  the  value  of  the  stock 
which  the  plaintiff  was  induced  to  purchase  in  exchange  for 
her  lands.  It  charges  that  these  representations  were  frdse, 
to  the  knowledge  of  the  defendant,  and  that  they  were  made 
to  defraud  the  plaintiff,  to  induce  her  to  believe  that  the  stock 
of  this  company  was  of  great  value,  and  to  part  with  her  real 
estate  in  exchange  for  certain  shares  held  by  the  defendant 
It  states  these  facts,  it  may  be  added,  with  a  precision  which 
is  unusual  in  the  pleadings  which  we  see  under  the  present 
system  of  practice.  The  complaint  does  not  state  that  these 
representations  were  made  to  the  plaintiff y  in  this  particular 
no  doubt  following  the  fact  Nor  does  it  aver  expressly  that 
the  plaintiff  heard,  or  read,  or  came  to  the  knowledge  of  them, 
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which  perhaps  might  ha?e  been  aUeged  The  only  serions 
qoeBtioa  in  the  case  which  haa  occurred  to  us  arises  upon 
these  features  of  it^  althong|i  it  is  not  pressed^  in  the  elaborate 
brief  submitted  hy  the  appellant's  cpunseL  The  representa-. 
tioos  which  were  made  by  the  defendant  are  pharged  to  have 
been  uttered  in  published  reports  and  statements  of  the  con- 
diti<»i  and  property  of  this  company^  made  and  ngned  by  him 
as  one  of  its  officers^  and  generally  and  publicly  circulated  and 
adrertised.  It  has  been  held  in  the  court  of  queen's  bench 
in  England,  in  the  case  of,  Crerhart  v.  Birtea^  (20  Eng.  L.  and 
E.  J2ep.  130;  2  EUia  d  Bl  4lJ&,  S.  C.,)  that  an  action  will 
lie  against  an  officer  of  a  stock  company  who  willfully  publisher 
a£ilse  statement  of  its  affiiirs^  whereby  another  is  induced  to 
become  a  purchaser  of  its  stocky  although  the  defendant  had 
DO  interest  in  the  sala  Lord  CampbeU  asserts  that  the  action 
lies,  without  any  privity  of  contract^  and  although  the  parties 
are  entire  strangers  to  each  oihear.  A  question  very  similar 
wss  jnesented  to  the  superior  court  of  the  city  of  New  York, 
in  OroM  v.  Sctckett,  (2  Boiw.  617,)  and  although  the  doctrine 
of  Lord  Campbell  was  severely  questioned  by  eminent  counsel, 
it  was  substantially  accepted  by  that  court  There,  also,  an 
actbn  for  deceit  was  sustained,  although  the  defendant  had 
no  interest  in  the  stock  which  the  plaintiff  was  induced  to 
porchase^  and  reaped  no  benefit  from  the  contract  into  which 
he  was  persuaded  to  enter.  The  doctrine  of  these  cases,  and 
of  some  others  in  the  English  courts  to  which  I  shall  presently 
advert,  is  that  a  statement  made  to  the  public  and  designed 
to  influence  the  public,  is  designed  to  influence  eveiy  individ- 
ual who  is  interested  in  its  subject  matter.  If  any  person  is 
induced  to  part  with  his  property,  or  purchase  that  to  which 
the  statement  refers,  by  what  it  contains,  and  which  would 
natorally  have  that  infiuenoe,  the  parties  who  have  put  it  forth 
aieresponsible  if  it  be  false  and  fraudulent.  Their  responsibility 
it  not  the  less  because  their  representations  are  addressed  to 
and  may  influence  others  besides  the  plaintifil  They  are  ad- 
dreaaed  to  him  among  others,  and  if  designed  to  mislead,  and 
Vol.  XXXL  9 
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are  capable  of  doiDg  so,  they  are  in  effect  made  to  him,  if  they 
reach  his  knowledge,  and  influenoe  his  action.  The  cases  in 
which  it  has  been  held  that  a  party  is  liable  who  makes  a  false 
and  fraudulent  representation  that  another  person  is  worthy 
of  credit,  although  such  recommendation  is  not  addressed  to 
nor  intended  to  defraud  an^  person  in  particular,  proceed  upon 
a  principle  which  will  sustain  the  present  action.  Wherever 
there  is  deceit,  designed  to  injure,  and  consequent  damage,  the 
common  law  will  give  an  action.  (Addington  v.  AUen^  11 
Wend.  375.     Com.  JDigf.y  Action  on  the  ca$^,  Deceit^  A.  I.) 

It  is  a  question  of  evidence  in  such  cases  what  proof  will 
warrant  the  conclusion  that  the  defendant  fraudulently  in- 
tended and  did  induce  the  plaintiff  to  make  the  purchase  of 
stock.  Such  a  (][ueBtion  cannot  be  disposed  of  upon  demurrer. 
The  supreme  court  in  the  first  district  seem  to  have  held  sub- 
stantially the  same  doctrine  as  the  superior  court  on  these 
points,  in  Cazeaux  v.  Malty  (25  Barb.  578.) 

It  is  not  necessary,  however,  to  go  as  far  as  the  courts  have 
gone  in  these  cases,  to  uphold  the  present  eomplaint,  since  the 
defendant  in  this  action  was  privy  to  the  contract  made  by  the 
plaintiff,  and  interested  in  the  sale  which  was  induced  by  his 
false  representations.  The  case  of  The  National  Exchange  Co. 
V.  Drew  (32  Eng.  Law  and  Eq.  p.  1)  is  in  this  respect  more 
nearly  analogous  to  the  present.  That  was  a  case  in  the 
house  of  lords,  and  the  principles  upon  which  their  judgment 
proceeded  are  very  material  if  not  conclusive  upon  the  present 
question.  It  was  held,  in  that  case,  that  a  joint  stock  com- 
pany would  be  bound  by  the  fraudulent  statements  of  their 
directors,  whereby  third  parties  were  induced  to  contract  with 
them,  although  such  statements  were  made  in  reports  submit- 
ted by  the  directors  to  annual  meetings  of  the  company.  A 
liability  was  admitted ;  the  only  question  was  whether  it  at- 
tached to  the  company,  or  only  to  its  agents  as  individuals. 
In  the  present  case  the  responsibility  is  cast  upon  the  individ- 
ual who  made  the  representations,  and  the  same  individual 
profited  by  them.    Another  still  more  recent  case  in  the  house 
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of  lords  ig  Bctgshaw  y.  Seymowr^  reported  in  4  Com.  B,  Rep. 
N.  S.  873y  where  an  action  was  maintained  against  a  chair- 
man of  a  company  who  had  procured  its  shares  to  be  put  on 
the  stock  list  of  the  exchange,  by  falsely  stating  in  a  pros- 
pectus, and  in  a  letter  to  the  committee  of  the  stock  exchange, 
that  its  capital  was  paid  up.  The  action  was  by  a  person  who 
had  been  induced  to  buy  some  of  the  shares.  The  counsel  for 
the  plaintiff  in  error  declined  to  argue  the  case,  and  the  judg- 
ment seems  to  reoc^isse,  as  law,  the  reason  given  in  the  printed 
case  of  the  defendants  in  error  for  affirming  the  judgment, 
that  such  a  fraudulent  representation  to  the  public  affords  as 
good  a  ground  of  action  to  a  person  injured  thereby,  |w  if  it 
were  made  to  such  person  directly.  Upon  principle  as  well 
as  upon  these  authorities,  we  see  no  reason^why  this  action 
should  not  lie,  for  the  false  representations  alleged  to  have 
been  made  by  the  defendant  with  the  fraudulent  purpose 
chaiged,  although  they  were  published  to  the  world,  and  not 
made  in  the  course  of  the  dealings  with  the  plaintiff.  _J> 

The  question  of  the  sufficiency  of  the  all^ations  of  the 
complaint,  as  to  the  connection  between  these  statements  and 
the  plaintiff's  conduct  as  cause  and  effect,  is  merely  a  ques- 
tion of  pleading,  and  in  this  respect  the  plaintiff's  complaint 
is  sustained  by  the  cases  in  the  queen's  bench  and  the  supe- 
rior court,  to  which  I  have  adverted.  Although  it  is  not  al- 
leged, in  terms,  that  the  defendant's  representations  were  read 
by  or  came  to  the  knowledge  of  the  plaintiff,  yet  it  is  alleged 
that  she  was  induced  by  these  representations  to  purchase  a 
certain  number  of  shares  of  the  stock  of  this  company,  and  to 
give  in  exchange  for  them  a  conveyance  of  her  lands.  This 
involves  the  knowledge  of  the  defendant's  statements  by  the 
plaintiff,  and  connects  her  contract  and  subsequent  loss  with 
those  statements,  as  effect  and  cause.  This  is  sufficient  upon 
principle,  and  such  a  pleading  is  sanctioned  by  the  authorities 
which  I  have  dted. 

The  order  appealed  from  is  affirmed  with  costs. 
[Kaei  GnsBAL  Tsbm,  Febnuuy  18, 1860.  LoU,  JSmatt  aDd  Brown^  Jnstiods.] 
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Where  a  nuurie^  woman  sues  alone,  and  her  disabaity  does  not  appear  upon 
the  face  of  the  complaint,  the  defendant,  if  he  intendis  to  avail  himself  of' 
the  coTertnre  as  a  defense,  should  set  It  up  in  his  answer. 

H  the  defendant,  in  his  answer,  merely  denies  each  and  every  aUegation  In 
the  complaint,  he  waives  whatever  advantage  he  might  have  had  by  plead- 
ing the  coverture. 

Where  a  promissory  note  is  indorsed  over  and  delivered  to  a  married  woman, 
by  the  payee,  the  property  in  the  note  vests  in  her ;  and,  not  proceeding 
fh>m  her  husband,  it  is  acquired  in  the  form  and  mode  prescribed  by  the 
statute  for  the  acquisition  of  property  by  married  wcoien,  which  they  are 
to  hold  and  m^o^  as  their  separate  estate. 

The  possession  of,  and  property  in,  the  note  constitute  a  separate  estate  there- 
in, which  wUl  authorise  a  married  woman  to  sue,  alone,  upon  such  a  note. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.    The  action  was  upon  a  promisaory  note. 

DtUaye  d  Oohy  for  the  plaintiC 

JET.  0.  Placey  for  the  defendant 

By  the  Court f  Browk,  J.  The  disabilitj  of  the  plaintiff,  who 
is  a  married  woman,  did  not  appear  npon  the  face  of  the  com^ 
plaint.  If  the  defendant,  therefore,  intended  to  avail  himself  of 
the  coverture  as  a  defense  to  the  action,  he  should  have  set  it 
up  in  the  answer.  She  might  then  have  shown,  if  it  was  in  her 
power,  that  the  action  concerned  her  separate  estate,  and  the 
precise  question  upon  which  the  referee  decided  in  favor  of 
the  defendant  would  have  heen  presented  by  the  pleadings. 
The  defendant,  however,  in  his  answer,  denied  each  and  every 
allegation  in  the  complaint  only,  and  thus  waived  whatever 
advantage  he  might  have  had  by  pleading  the  coverture. 

The  action  was  brought  to  recover  the  money  due  upon  a 
promissory  note  dated  April  22, 1858,  made  by  the  defendant, 
Smith  A.  Parks,  payable  to  the  order  of  William  A.  Jaoobia, 
for  $300,  at  the  City  Bank,  for  value  received,  three  months 
after  date,  and  by  William  A.  Jacobia  indorsed  and  delivered 
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over  to  the  plaintiS  All  theee  facts  were  admitted  to  be 
tone  upon  the  trial  before  the  referee,  and  it  also  appeared 
that  the  plaintiff  was  a  married  woman,  and  there  was  no 
proof  that  she  had  a  separate  estate,  other  than  her  right  of 
property  in  the  subject  matter  of  the  action*  Upon  this  lat- 
ter groond  alone  the  fefm«e  found  in  &vor  of  the  defendant, 
and  judgment  was  entered  accordingly. 

The  force  and  validity  of  the  promissory  note,  and  the 
de&iidant^s  obligation  to  pay  it,  was  not  in  dispute.  By 
force  of  the  act  of  1849,  a  married  woman  may  take  by  in- 
heritance, gift,  grant  or  devise,  from  any  person  other  than 
her  husband,  real  and  personal  property,  or  any  interest  or 
estate  therein,  with  the  like  effect  as  if  she  was  unmarried, 
and  the  same  diall  not  be  subject  to  the  disposal  of  her  hus- 
band, nor  liaUe  for  the  payment  of  his  debts.  The  note  in 
question  was  indorsed  over  and  delivered  to  the  plaintiff  after 
its  date,  which  was  the  22d  April,  1858,  by  the  payee.  The 
property  in  the  note  thereupon  vested  in  her,  and  as  it  did 
not  proceed  from  her  husband,  it  was  acquired  in  the  form 
and  mode  prescribed  by  the  statute  for  the  acquisition  of 
properly  by  married  women,  which  they  are  to  hold  and  enjoy 
as  their  sepatate  estate.  The  possession  of,  and  properly  in, 
the  note  constituted  the  separate  estate,  for  the  want  of  which 
tiie  referee  ordered  judgment  against  the  plaintiff 

TTp<m  both  grounds  I  think  the  referee  erred,  and  the  jti<^- 
ment  should  be  reversed  and  a  new  trial  granted  at  the  cir- 
eoit,  with  coists  to  alnde  the  event 

[Koroi  GnnAL  Tbbm,  Febnury  18)  1S60.  ISmoU,  LoH  and  Br9w%^  Jartlofl!.] 
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Ellswobth  va,  Campbell  and  others. 

Where  the  act  of  an  attorney,  in  appearing  in  an  action  without  authority  and 
Buffering  or  confessing  a  judgment  against  a  person  who  has  not  employed 
him,  results  in  charging  an  innocent  party  with  a  d^ht  which  he  does  not 
owe,  and  in  creating  a  lien  which  may  deprive  him  of  his  property  against 
his  will,  and  without  his  fkult,  it  is  a  wrongful  act,  and  one  which  the  courts 
are  hound  to  redress. 

In  such  a  case  the  party  will  not  he  compelled  to  seek  his  remedy  against  the 
attorney. 

The  court  will  stay  all  proceedings  upoh  the  judgment,  hut  it  will  preserve  the 
lien  which  the  plaintiff  has  acquired  hy  his  judgment,  and  give  the  defend- 
ant an  opportunity  to  pleadi  if  he  has  any  plea  to  make,  to  the  merita. 

APPEAL  from  ati  order  made  at  a  Special  term,  denying 
the  applicatioti  of  the  defendaht  Cam^b^U  to  set  aside  a 
judgment  entered  against  him  for  the  amount  of  a  deficiency 
occurring  on  a  sale  of  mortgaged  premises,  and  for  leave  to 
him  to  come  in  aild  defend  the  suit. 

John  C.  Dimmicky  for  the  plaintiffl 

Butler f  EvartB  d  Southmaydj  for  the  defendant. 

By  the  Cimrtf  Bbown,  Ji  This  is  an  action  commenced  in 
July,  1853,  to  foreclose  two  mortgages,  one  of  which  is  dated 
November  1st,  1846,  and  the  other  on  the  10th  day  of  May, 
1847,  made  by  the  moving  party,  Qeorge  W.  Campbell,  and 
one  Horatio  N.  Fryatt,  upon  certain  leasehold  premises,  with 
the  buildings  and  machinery  thereon,  situate  on  the  Walla- 
bout  road  in  the  city  of  Brooklyn.  No  summons,  process  or 
papers  of  any  kind,  to  appear  in  the  action,  were  personally 
served  upon  the  defendant  OampbelL  But  Marvin  &  Prime, 
two  of  the  attorneys  of  this  court,  upon  the  retainer  of  the  de- 
fendant Fryatt,  appeared  both  for  him  and  Campbell,  and 
received  a  copy  of  the  complaint,  which  they  omitted  to  answer. 
Judgment  was  taken  in  the  usual  form,  and  upon  the  usual 
affidavit,  for  want  of  an  answer,  for  the  foreclosure  and  sale 
of  the  mortgaged  premises,  and  that  the  sheriff  in  his  report 
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of  the  sftle  should  specify  the  amount  of  the  deficiency,  if  any, 
and  that  the  plaintiff  should  have  judgment  against  George 
W.  Campbell  and  Horatio  N.  Fryatt  for  such  deficiency. 

The  judgment  was  executed  by  the  sheriff  of  the  county  of 
Kings,  Mid  the  mortgaged  premises  sold  for  the  sum  of  $7000, 
and  the  deficiency  reported  by  the  sheriff  was  $4879.15,  for 
which  a  personal  judgment  was  entered  and  docketed  against 
the  defendants  Campbell  and  Fryatt,  in  the  office  of  the  clerk 
of  the  county  of  Kings,  on  the  22d  day  of  November,  1855. 
The  defendants  Campbell  and  Fryatt  had  been  copartners  in 
business  under  the  name  of  Fryatt  &  Campbell,  and  were  such 
when  the  mortgages  were  made.  But  afterwards,  and  before 
the  execution  of  the  deed  of  release  to  which  I  shall  presently 
refor,  the  connection  was  dissolved  and  the  copartnership  ceas- 
ed. On  the  10th  July,  1851^  the  defendant  Campbell,  in 
porsuance  of  the  provisions  of  the  act  for  the  relief  of  partners 
and  joint  debtors,  passed  April  18^  1838,  made  a  separate  com- 
promise of  the  joint  indebtedness  of  Fryatt  &  Campbell  with 
certain  creditors  of  the  firm,  including  the  plaintiff  There- 
upon the  plaintiff,  in  pursuance  of  such  compromise,  by  an 
instrument  bearing  date  July  10th,  1851,  duly  executed  under 
bis  hand  and  seal,  released  and  discharged  the  defendant 
Campbell  from  all  debts,  demands,  claims  and  liabilities  which 
the  plaintiff  had  against  him  jointly  with  his  late  partner, 
Fryatt,  and  did  also  by  the  said  written  instrument  covenant 
not  to  sue,  implead  or  vex  the  defendant  Campbell  by  reason 
of  any  such  debts,  claims  or  demandsi  1?he  defendant  Fryatt 
had  no  authority  or  request  of  any  kind  from  Campbell  to  em- 
ploy Marvin  &  Prime,  or  any  other  attorney,  to  appear  for  him 
in  the  action,  and  whatever  was  done  was  entirely  without  the 
knowledge,  assent  or  approbation  of  CampbelL  He  had  no 
knowledge  of  the  existence  of  the  judgment  against  him  until 
about  the  Ist  of  June,  1857,  when  he  discovered  it  in  cons^ 
quence  of  making  a  search  for  judgments  in  the  clerk's  office. 
He  thereupon  applied  to  the  plaintiff  to  release  the  judgment 
and  to  discharge  his  property  from  the  lien  thereof,  which  the 
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plaintiff  refused  to  do.  He  then  made  a  motion  at  the  spe- 
cial term  for  an  order  vacating  the  judgment  entered  against 
him  for  the  deficiency,  i^hich  i^as  denied,  and  hence  this 
appeal 

As  there  is  no  dispnte  about  the  facts  upon  which  the  de- 
fendant Campbell  claims  to  be  relieved,  the  special  term  doubt- 
less adopted  and  acted  upon  the  idea  that  the  judgment  was 
regular,  and  the  remedy,  if  any,  was  against  the  attorneys 
who  compromised  him  without  authority.  There  are  decis- 
ions in  England  and  in  some  of  the  states  of  this  confederacy, 
which  hold  that  although  the  attorney  has  acted  without  au- 
thority, and  entered  the  appearance  of  a  pwrty  with  or  without 
process  havifag  been  epelred  upon  him,  it  id  a  good  appearance, 
and  the  judgment  and  proceedings  regular,  and  the  remedy  of 
the 'injured  party  lis  against  the  attorney,  and  not  by  an  appli- 
dition  to  the  6ourt  to  be  relieved  against  his  acts  in  the  action 
itself.'  The  rule  is  said  to  be  subject  to  this  modification,  that 
if  the  attorney  be  insolvent  and  unable  to  respond  to  the  party 
injured,  the  court  will  set  aside  the  judgment;  fo^  otherwise 
he  has  no  remedy  and  might  be  undone  by  that  means.  This 
qualification  of  the  rale  show^  that  it  is  vicious  in  prindiple. 
The  act  of  an  attorney  is  either  right  and  legal  in  itself,  and 
then  it  should  be  upheld,  or  it  is  Wrong  and  illegal,  and  should 
be  set  aside  irrespefetive  of  extrinsic  matter.  The  ability  or 
inability  of  the  attorney  to  respond  has  nothing  ix>  do  with 
the  question ;  for  to  leate  the  injured  party  withotit  relief 
until  he  should  "pursue  and  exhaust  his  remedy  against  the 
attoiiiey;  might  in  many  easels  result  in  the  destruction  of  his 
rights  and  the  loss  of  his  property:  The  act  of  the  attorney 
in  appearing  in  an  action  without  authority,  and  suffering  or 
confessing  a  judgment  against  a  person  who  has  not  employed 
hitn,  may  result,  as  in  the  present  caise,  in  charging  an  innocent 
party  with  a  debt  which  he  does  not  owe,  and  in  creating  a 
lien  which  may  deprive  him  of  his  property  against  his  will 
and  without  his  fault  It  is  therefore  a  wrongful  act,  and  one 
which  the  courts  are  bound'to  redress.    The  law  of  this  state 
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baa  been  adminifltered  by  a  dais  of  men  too  coDsdentiona  and 
too  enligbtened  not  to  feel  tbe  force  of  ihja  yiew ;  for  while 
reeognising  tbe  existence  and  force  of  tbe  pale  aa  given  in  some 
of  tbe  Englisb  anthorities,  tbey  bare  modified  it  and  qualified 
its  application  so  as  to  disarm  it  of  its  most  offensive  features. 
In  D^ii4>n  v.  NoyeSy  (6  John.  296,)  Cbief  Justice  Kent  says : 
<<  Tbis  mle  of  Isw,  tbougb  perfectly  well  settled,  would  often- 
times be  unjust  in  its  operation  if  it  was  not  so  restrained  as 
to  save  tbe  party  wbo  may  be  affected  by  it  from  injury.  It 
was  tberefore  wisely  laid  down  by  tbe  king^s  bencb  in  the  time 
of  Lord  Holt,  (1  8alk.  88,)  that  if  tbe  attorney  for  the  de- 
Iradant  be  not  responsible  or  perfectly  competent  to  >answer 
to  bis  assumed  client,  they  would  relieve  tbe  party,  against  the 
judgment,  for  otberwise  a  defendant  might  be  undone.  I  am 
willing  to  go  still  further,  and  in  every  such  case  to  let  tbe 
defaidant  in  to  a  defense  to  the  suit/'  I  am  disposed,  there- 
fore, to  prevent  all  possible  injuiy  to  the  defendant,  and  at  the 
same  time  to  save  tbe  plaintiff  from  harm.  This  can  be  done 
\f  pieeerving  tbe  lien  which  the  plaintifb  have  acquired  by 
ibeir  judgment  and  giving  tbe  defendant  an  opportunity  to 
plead,  if  be  has  any  plea  to  make  to  the  merits.  The  same 
eouise  was  adopted  in  the  case  of  Orazebrook  v.  McOreedie, 
(9  WendL  437,)  which  was  an  action  against  copartners,  tihie 
process  served  upon  one  defendant  only,  who  employed  an  at- 
torney, and  the  latter  gave  a  cognovit  for  both.  So  also  in 
Blodget  v.  Conklm  <k  Arnold,  {^  How.  Pr.  Rep.  442,)  which 
was  a  case  against  joint  debtors  and  tbe  summons  served  upon 
both,  and  a  consent  by  an  attorney  employed  by  one  of  the 
defendants,  that  judgment  be  taken  against  both,  an  order 
was  granted,  allowing  Conkling,  one  of  the  defendants,  to  an- 
swer and  defend  the  action.  Such  must  now  be  deemed  the 
settled  practice  of  the  court.  It  will  always  afford  adequate 
relief  to  a  defendant,  while  at  tbe  same  time  it  protects  a 
plaintiff  wbo  has  obtained  a  judgment,  as  far  as  he  can  be 
proteeted^  fmm  some  of  tbe  injurious  consequences  to  which 
be  might  be  exposed  by  the  delay. 
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The  order  made  at  the  special  term  must  be  reversed,  and 
an  order  entered  staying  all  proceedings  upon  the  judgment 
for  the  deficiency  against  the  defendant  George  W.  Campbell, 
until  the  further  order  of  the  court.  Within  twenty  days 
after  the  service  of  a  copy  of  the  order  to  be  entered  hereon, 
the  plaintiff  shall  deliver  to  the  attorneys  for  the  defendant 
Campbell  a  copy  of  the  complaint  in  this  action,  and  to  so 
much  thereof  as  claims  to  recover  from  him  any  part  of  the 
mortgage  debt  he  shall  put  in  his  answer  within  the  usual 
time,  and  the  issue  thus  formed  shall  then  proceed  to  a  deter- 
mination in  the  usual  manner.  Ten  dollars,  the  costs  of  the 
motion  at  the  special  term,  and  ten  dollars,  the  costs  of  this 
appeal,  are  awarded  to  the  defendant  George  W.  Campbell,  if 
he  shall  finally  succeed  in  his  defense.  Ail  other  directions 
are  reserved  until  the  further  order  of  the  court. 

[Kiiros  Obnbbal  Tibm,  Febrosry  18,  I860.  ZoM,  Bmott  and  Brown, 
Jnettoes.] 


The  People  ex  rd.  The  Hudson  Biver  Bail  Boad  Company 
v$.  PiEBOE  and  others. 

ilL  m  Whether  a  imQ  road  corporation  Is  to  be  considered  as  resident,  for  purposes 

^"~~'  of  taxation  or  otherwisOi  in  each  county  through  which  its  road  runs,  or 

only  in  the  city  where  its  principal  business  office  is  situated  1  Quanre, 
Under  the  first  section  of  the  act  of  1887|  which  directs  commissioners  of 
highways  in  apportioning  the  lesidne  of  the  highway  labor  to  be  perform- 
ed in  their  town,  aftM*  assessing  one  day's  work  upon  erery  male  inhabitant 
of  fbU  age,  "  to  include  among  iki  inkahitemU  of  such  town,  among  whom 
such  residue  is  to  be  apportioned,  all  moneyed  or  stock  corporations  which 
shall  appear  on  the  last  assessment  roll  of  their  town  to  have  been  assessed 
therein,"  the  commissioners  must  follow  the  prerious  action  of  the  assessors. 
They  are  not  to  assess  such  corporations  as  are  situated  in  their  town,  or 
such  as  may  properly  be  considered  inhabitants  of  such  town.  They  are  to 
take  the  last  assessment  roll  for  a  guide,  and  to  include  in  their  assessment 
erery  corporation  which  they  find  assessed  therein;  and  they  cannot  tax, 
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as  an  inhabiUnt  of  the  town,  any  corporation  which  Is  not  so 
L  npoD  that  roll. 

The  act  intended  these  corporations  should  be  included  among,  and  treated  as 
inhabitants,  Ibr  all  its  purposes. 

CEBTIOBABI  to  remove  the  proceedings  of  the  defendants, 
as  commissioners  of  highways  of  the  town  of  Cortlandt, 
Westchester  county,  in  assessing  the  Hudson  Biver  Bail  Boad 
Company,  for  highway  labor,  and  the  subsequent  proceedings 
of  the  overseer  of  the  district 

Thom<i8  M.  North,  for  the  relators. 

C.  Frosij  for  the  defendants^ 

By  the  Court j  Ekott,  J.  This  certiorari  brings  up  the  pro* 
ceedings  of  the  commissioners  of  highways  of  the  town  of 
Cordandty  in  Westchester  county,  in  assessing  the  relators  for 
highway  labor,  and  the  subsequent  proceedings  of  the  overseer 
of  the  district  to  which  the  amount  of  the  tax  thus  imposed 
vas  asrigned.  The  commissioners  assessed  the  Hudson  Biver 
Bail  Boad  Company  as  a  stock  corporation,  under  the  power 
oonfened  by  sec.  1  of  chap.  431  of  the  laws  of  1837.  They 
letoin  that  the  company  are  taited  by  name  upon  the  last 
assessment  roll  of  the  town  of  Cortlandt,  for  real  estate  own- 
ed therein,  and  that  the  land  so  owned  by  them  was  not 
assessed  as  land  of  a  non-resident. owner.  It  is  also  stated 
that  the  principal  place  of  business  of  the  company  is  in  New 
Toik  dty,  and  it  is  iiitended  to  be  conceded  or  inferred  that 
the  lands  thus  taxed  are  a  portion  of  the  track  and  certain  de- 
pot grounds  on  the  route  of  the  road,  which  passes  through 
the  town.  The  relators  contend  that  this  assessment  for  high- 
way labor  is  erroneous  and  void,  and  that  the  commissioners 
should  have  assessed  the  lands  owned  by  the  company  as  lands 
<rf  a  non-resident  owner,  according  to  subdivision  3  of  sec- 
tion 24, 1  i?.  iK  506. 

The  question  whether  a  rail  road  corporation  is  to  be  con- 
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sidered  as  resident,  for  purposes  of  taxation  or  otherwise,  in 
each  county  through  which  its  road  runs,  or  only  in  the  city 
where  its  principal  husiness  office  is  situated,  may  perhaps  be 
involved  in  some  doubt.  Besidence,  or  inhabitancy,  are  terms 
which  obviously  can  only  be  used  of  such  a  corporation  m 
a  qualified  or  accommodated  sense.  The  term  domicil,  which 
has  a  somewhat  different  meaning,  involves  still  more  the  idea 
of  purpose  or  intention,  and  is,  I  suppose,  not  property  appli- 
cable to  such  an  artificial  being.  Still  the  question  Whether 
such  corporations  are  to  be  treated  as  residents  or  non-resi- 
dents, occurs  in  various  shapes.  It  is  material  in  reference 
to  taxation,  and  it  arises  in  applying  the  statute  regulating 
process  from  inferior  courts,  and  the  jurisdiction  of  those  courts. 
The  proper  mode  of  taxing  the  lands  of  rail  road  corpora- 
tions for  highway  labor,  as  well  as  for  the  geiieral  purposes 
of  government,  must  undoubtedly  be  ultimately  determined 
by  ascertaining  whether  they  are  to  be  regarded  as  tesident 
or  non-resident  owners  of  their  latids,  in  the  various  towns 
through  which  their  tracks  are  laid.  But  I  have  been  unable 
to  see  how  we  can  reach  that  question  in  the  present  case. 
The  first  section  of  the  act  of  1887,  under  which  the  defend- 
ants made  the  assessment  now  complained  of,  directs  these 
officers  in  a|)poi;'tioning  the  residue  of  the  highway  Iftbor  to 
be  performed  in  their  town,  after  assesising  ovte  day's  woYk 
upon  every  male  inhabitant  of  full  age,  ^'to  include  among 
the  inhabitantB  of  such  town,  among  whom  such  residue  is  to 
be  apportioned,  all  moneyed  or  stock  corporations  which  shall 
appear  on  the  last  as^sment  roll  of  their  town  to  have  been 
assessed  therein.''  The  rule  of  action  for  the  commissioners  of 
highways,  therefore,  is  to  follow  the  previous  action  of  the  asses- 
sors. They  are  not  to  assess  such  corporations  as  are  situated 
in  their  town,  or  such  as  may  properly  be  considered  inhabit- 
ants of  such  town.  They  are  to  take  the  last  assessment  roll 
for  a  guide,  and  to  indude  in  their  assessment  every  oorpora- 
tion  which  they  find  assessed  therein.  These  corporations 
the  act  intends  shall  be  included  among  and  treated  as  inhab- 
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itentB,  for  all  itg  pmpoeefl.  The  highway  law  itaelf  affords  no 
nde  or  principle  for  dkcriminating  between  such  corporationa 
iB  are  and  snch  at  lure  not  taxable  in  the  townii,  nor  between 
rach  portions  of  the  property  of  theae  corporations  as  may  or 
may  not  be  thns  taxabla  It  affiirds  no  data  by  which  we 
can  decide  whether  a  rail  road  corporation  may  properly  be 
deemed  to  have  a  residence  in  all  or  any  of  the  towns  through 
which  its  road  passes.  On  the  other  hand,  the  laws  regulating 
the  assessment  and  collection  of  general  taxes  do  contain  direc- 
tions and  Regulations  as  to  the  mode  of  taxing  such  corpora- 
tiona The  highway  law  does  not  even  direct  the  commissioners 
to  include  in  their  assessment  such  corporations,  or  such  cpr- 
porate  property  as  ought  to  be  or  to  have  been  taxed  in  the 
town  and  upon  the  last  preceding  assessment.  These  officers 
are  to  be  guided  by  the  &ct,  not  the  right.  The  question  of 
right  is  to  be  determined  by  one  set  of  officers  only,  the  assess- 
on,  and  18  not  left  open  for  independent  and  possibly  conflict- 
ing action  by  two  assessing  boards  in  the  case  of  the  two  taxes. 

K  we  were  disposed  or  felt  justified  in  considering  the  mer- 
its of  the  main  question  which  was  somewhat  argued  at  the 
bar,  that  of  the  residence  of  the  relators,  we  could  only  do  so 
in  reference  to  the  assessment  of  the  general  tax.  If  we 
could  say  that  the  statute  meant  that  the  commissioners 
should  include  in  their  assessment  such  corporations  as, were 
rightly  and  legally  taxable  in  their  town,  we  must  refer  that 
question  to  the  general  tax,  and  we  should  be  brought  to  the 
queition  how  the  lands  of  this  company  ought  to  be  taxed 
by  the  town  assessors.  If  it  be  not  the  corporations  which 
were  actuaUy  and  as  a  matter  of  fact  upon  the  last  assessment 
roll,  which  are  to  be  taxed  as  inhabitants  of  the  town  for 
highway  purposes,  it  can  only  be  corporations  which  properly 
and  l^ally  appeared  upon  that  roll  which  can  be  so  included. 
I  can  discover  no  landmarks  by  which  our  investigation  could 
proceed  but  these. 

But  this  question  the  counsel  for  the  relators  declined  to 
iigue,  and  as  it  was  intimated  that  it  was  to  be  presented  to 
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US  directly,  in  review  of  the  proceedings  of  town  assessors  in 
the  case  of  the  same  company,  it  is  proper  that  we  should  re^ 
serve  any  discussion  of  it  at  present.  We  do  so  the  more 
readily  hecause,  as  already  intimated,  we  cannot  consider  the 
question  brought  before  us  by  the  present  proceeding.  This 
return  states  that  the  relators  were  assessed  by  name,  as  a 
corporation,  upon  the  last  assessment  roll  of  the  town  of  Oort* 
landt,  and  even  if  it  also  states  facts  which  would  show  that 
they  were  improperly  taxed  in  that  roll,  still  the  rule  for  the 
defendants  was  whether  the  relators  appeared  in  the  roll,  not 
whether  they  ought  to  have  appeared  there.  The  error,  if 
there  be  one,  can  only  be  reached  by  correcting  the  town 
assessment.  Then  the  commissioners  of  highways  will  be 
bound  to  follow  it ;  or  rather  they  cannot  tax  by  name,  as  an 
inhabitant  of  the  town,  any  corporation  which  is  not  so  assess^ 
ed  upon  that  assessment  list.  But  while  the  relators  appeared 
upon  the  town  assessment  roll  in  the  manner  stated  in  this 
return,  the  defendants  were  not  only  justified  but  required  to 
assess  their  property  in  the  manner  in  which  they  imposed 
this  tax. 

The  proceedings  which  this  writ  brings  before  us  must  be 
affirmed,  with  costs. 

[KivGS  Qevmrax,  Tbbm,  febniaiy  18,  1860.    Loft,  SmaU   and  Brown, 
JoBtices.] 


Beabd  v8,  Thk  City  of  Brooklyn. 

The  anthority  given  by  its  charter  to  the  corporation  of  the  city  of  Brooklyn, 
to  open  and  grade  streets  and  avenues,  is  a  most  vital  and  valuable  part  of 
the  sovereign  power  of  the  state,  and  the  common  council  is  accountable  for 
the  manner  of  its  exercise. 

It  cannot  institute  proceedings  to  open  and  grade  streets  dtc,  and  through 
mere  negligence  and  inattention  leave  them  imperfect  and  ino(»nplete,  to  the 
detriment  and  injury  of  individuals. 

In  making  contracts  with  others,  in  execution  of  the  powers  bestowed  upon 
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dM  oorpoimtioD,  no  liability  will  be  created,  10  long  ai  tbe  corporation  acta 
within  tbe  scope  of  its  antbority,  and  witb  nsnal  and  reasonable  diU-> 
genoe.  Bat  it  cannot,  with  impunity,  enter  into  contracts  with  indiTidnals, 
by  which  they  are  induced  to  expend  their  labor  and  snbstanoe  in  works  of 
public  improTementt  and  then  reAise,  or  negligently  omit^  to  employ  the 
means  giren  it  by  law,  for  their  recompense  and  reimbnrsement 
Thus,  if,  after  having  entered  into  a  contract  with  an  indiWdnal  for  graduating, 
Kgalating  and  forming  an  arch  in  an  aTenue  of  the  ci^,  and  the  contract 
hss  been  ftdly  performed  by  the  contractor,  the  common  council  neglectsto 
ky,  eenftrm  and  collect  the  assenment  for  the  cost  of  the  work,  an  action, 
nbetantiaDy  on  the  case  for  negligence,  will  lie  agamst  the  corporation,  in 
fiTor  of  the  contractor. 

APPEAL  from  a  judgment  of  the  city  oonrt  of  Brooklyn. 
The  action  was  brought  to  recover  a  balance  claimed  to 
hd  due  to  the  plaintiff,  as  asgignee  of  James  Collins,  on  a  con- 
tract made  by  said  Collins  with  the  defendants,  for  gradoat- 
log,  regulating  and  forming  an  arch  in  Clinton  avenue,  from 
Wallabont  road  to  the  bulkhead.  The  complaint  alleged  that 
tbe  defendants  agreed  to  cause  due  diligence  to  be  used  in 
kjing,  confirming  and  collecting  the  assessment  for  the  cost 
of  the  work,  but  that  they  failed  to  do  so;  whereby  the  said 
sssesBment  has  not  yet  been  collected.  The  answer  contained 
a  general  denial  and  alleged  a  payment  in  full.  The  action 
vas  referred  to  Gkorge  G.  Reynolds,  Esq.,  as  referee^  who  re- 
ported in  favor  of  the  plaintiff,  on  the  ground  that  the  defend- 
ants might,  with  due  diligence,  have  collected  the  whole 
assessment  on  or  before  the  15th  of  May,  1849,  and  that  they 
did  not  use  due  diligence  in  collecting  the  same.  At  the  dose 
of  the  plaintiff's  testimony  the  defendants  moved  for  a  non- 
foit,  npon  these  grounds : 

1.  Because  no  contract  had  been  shown  binding  upon 
ike  city. 

2.  Because  by  the  contract  offered  in  evidence  the  defend- 
ants were  not  bound  to  use  any  diligence  in  collecting  the 
fimounts. 

3.  Because  the  proper  remedy  of  the  plainti£b  was  by  man- 
damus and  not  by  action. 

4.  Because  the  contractor  agreed  to  receive  payment  as  the 
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asflessment  was  collected,  and  it  wan  not  shown  that  any  f 
ments  had  been  collected. 

.  5.  Because  the  defendants  were  not  liable  for  the  failure  of 
the  proper  officers  to  do  their  duty  in  the  matter  of  collecting 
the  assessment. 

6.  Because  the  plaintiffs  had  failed  to  establish  a  cause  of 
action  against  the  defendants. 

Motion  w«i8^4eiu^  by  the  refereOi  and  the  defendants  ex- 
cepted. 

A.  McOuCj  for  the  appellants.  I.  The  referee  erred  in  de- 
nying defendants'  motion.  No  contract  was  shown  by  which 
any  general  liability  was  incurred  by  the  city  of  Brooklyn. 
The  contract  was  never  in  fact  executed  by  the  city,  but  only 
by  the  contractor ;  and  the  latter  agreed  to  receive  payment 
for  his  work  as  the  money  should  be  collected  from  time  to 
time  on  the  assessment  therefor.  It  was  admitted  by  the  plain- 
tiff that  all  the  assessments  received  into  the  city  treasury  had 
been  paid  to  the  contractor^  or  upon  his  order,  as  received, 
and  that  the  balance  of  the  assessment  had  not  been  collected 
by  the  defendants.     (Hunt  v.  City  of  Utica,  18  N.  7.  M.  442.) 

II.  The  referee  also  erred,  because  by  the  contract  offered 
in  evidence  the  defendants  were  not  bound  to  use  any  dUigence 
in  collecting  the  assessment. 

III.  The  referee  also  erred,  because  the  plaintiff  entirely 
foiled  to  prove  any  negligence  on  the  part  of  the  defendants. 
The  assessment  was  confirmed  in  May,  1848.  A  warrant  for 
the  collection  of  the  same  was  issued  in  July,  1848.  The 
warrant  has  never  been  returned,  and  in  March,  1854,  the 
common  council  directed  the  collector  of  taxes  and  assessments 
to  proceed  forthwith  with  the  collection  of  the  assessment 
The  defendants  have  therefore  discharged  all  their  duty  in  the 
premises,  and  ^'have  put  the  necessary  machinery  in  motion." 
(McOuUough  v.  Mayor  of  BrooUyn^  23  Wend.  458.  Lake 
V.  Trustees  of  Williamahurgh,  4  Denio^  520.    Hv/nt  v.  C% 
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of  Utica^  23  Barb.  398,  reviewing  the  case  of  Oummings  ▼. 
Mayor  (fBrooUyrij  11  Paige,  596.) 

lY.  The  referee  also  erred,  because  the  n^Iigenoe,  if  any, 
was  not  on  the  part  of  the  defendants,  bat  in  their  officers, 
intrusted  by  law  with  the  performance  of  specific  duties,  and 
for  whose  malfeasance  or  nonfeasance  the  corporation,  as  such, 
is  not  responsible.  (Martin  v.  City  of  Brooklyn,  1  HiUj  545. 
Approved  af  in  1  Kern.  392.) 

V.  The  referee  also  erred,  because  the  plaintiff  had  failed 
to  establish  a  cause  of  action  against  the  defendants.  The 
common  council  had  no  authority  to  direct  the  street  commis- 
sioner to  enter  into  any  contract  for  an  improvement,  the  cost 
of  which  was  made  by  the  charter  the  subject  of  a  local  assess- 
ment, which  contract  could,  in  any  event,  become  a  general 
charge  against  the  property  of  the  corporation.  The  charter 
prescribed  the  powers  of  the  common  council,  beyond  which  it 
oonld  not  go ;  and  if  it  did,  the  members  thereof  would  act  as 
bdividuals,  and  would  be  liable  accordingly.  {Onyler  v.  2VtM- 
im  y  Rochester,  12  Wend.  168,  affirmed  in  Mayor  of  AU 
hany  v.  Cufdiff,  2  Comet.  178.  Hunt  v.  City  of  Utica,  18  N. 
7.  Bq^.  442.  Baker  v.  CUy  of  Utica,  19  id.  328,  and  cases 
died  under  3d  point.) 

TL  For  the  reasons  before  stated,  the  findings  of  the  ref- 
eree, numb^f^  respectively  1, 2, 4  and  5,  relative  to  the  mak- 
ing of  the  contract,  the  performance  thereof  by  the  plaintiff,  and 
that  the  defendants  might,  with  due  diligence,  have  collected 
the  assessment  on  or  before  the  15th  of  May,  1849,  but  that 
they  had  not  used  due  diligence,  were  erroneous. 

yn.  The  finding  of  the  referee,  in  respect  to  the  interest 
npon  the  plaintiff's  claim,  was  also  erroneous.  The  payment  of 
the  sum  of  $2092,  as  interest,  was  made  by  the  comptroller, 
without  authority.  No  interest  was  due  upon  the  contract 
The  contract  price  was  to  be  paid,  as  collected  from  time  to 
time,  on  the  assessment.  This  excludes  the  idea  of  any 
interest    The  defendants  should  be  credited  with  this  amount. 

Vol.  XXXI.  10 
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and,  this  being  done,  the  plaintiff  will  appear  to  have  been 


J9.  P.  Bamardy  for  the  respondent.  I.  The  referee  was 
fully  justified  in  finding  that  with  due  diligence  the  assess*- 
ment  might  have  been  collected  in  one  year  from  the  con^ 
firmation. 

II.  The  power  to  direct  iiie  grading  of  an  avenue  was  a  ju^ 
dicial  power,  for  which  the  defendants  are  not  responsible 
either  for  directing  or  omitting  to  direct  the  act  to  be  dona 
But  when  they  have  exercised  the  power,  and  directed  the 
contract  to  be  made,  they  are  in  duty  bound  to  take  all  neces- 
sary measures  to  have  the  assessment  collected ;  and  if  they 
neglect  to  do  so,  they  are  liable  to  an  action  on  the  case. 
{McCvllough  V.  Mayor  dec,  of  Brooklyn^  23  Wend.  458, 
Brady  v.  The  Same,  1  Barb.  8.  C.  Bep.  584.  Sunt  v.  C% 
of  Utica,  23  id.  390 ;  8.  (7.,  18  N.  Y.  Bep.  442.) 

III.  When  a  municipal  corporation,  for  a  consideration  re-* 
ceived  from  the  sovereign  power,  has  become  bound  by  agree-* 
ment,  either  expressed  or  implied,  to  do  certain  things,  sucl^ 
corporation  is  liable,  ip  case  of  neglect  to  perform  the  agree- 
ment, not  only  to  a  public  prosecution  by  indictment,  but  to 
a  private  action  at  the  suit  of  every  person  injured  by  such 
neglect.  {People  v.  Corp.  of  Albany ,11  Wend.Si^.  Western 
V.  Mayor  of  Brooklyn,  23  id.  334.  Mayor  of  New  York  v, 
Furze,  3  HiU,  612.  The  8ame  v.  Bailey,  2  Denio,  433.  Mo- 
rey  v.  Touon  of  Nevfane,  8  Barb.  645.  Hickok  v.  Trustees 
of  Flattaburgh,  15  id.  427.  Bochester  White  Lead  Co.  y. 
City  of  Bochester,  3  Comst.  463.  Hutaon  v.  Mayor  dkc.  of 
New  York,  5  Sdden,  163.  Griffin  v.  The  Same,  Jd.  456, 
Conrad  v.  Trustees  of  Ithaca,  16  N.  Y.  Bep.  158.  Adsif 
V.  Brady,  4  Hill,  630.) 

IV.  Corporations  are  liable  for  injuries  to  third  persons  re? 
suiting  from  the  negligence  of  persons  employed  by  officers  of  the 
corporation  in  the  performance  of  their  public  duties.     (Lloyd 
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▼.  Mayor  of  New  York,  1  Sdd.  369.  HotoeU  v.  City  of  Bt/- 
falo,  15  K  T.  Sep.  512.) 

y.  Actions  have  been  sustained  to  recover  moneys  payable 
by  a  local  assessment.  {Stc^ord  v.  Mayor  dkc.  of  Albany, 
6  John.  1;  7  id.  541.  Hawkins  v.  Trustees  dc.  of  Roches- 
fer,  1  Wend.  53.  Kdley  v.  Mayor  dec.  of  Brooklyn,  4  HiU, 
263.    Brady  v.  The  Same,  1  Barb.  S.  G.  Rep.  684) 

YL  This  was  not  a  proper  case  for  a  mandamns.  The 
plaintiff  has  an  adequate  remedy  by  action.  A  mandamus 
would  not  compensate  for  damages  sustained.  {Shipley  y. 
Mechanics'  Bank,  10  John.  484.  Boyce  v.  RusseU^  2  Cowen, 
444  Ex  parte  Fireman's  Ins.  Co.  6  HiU,  243.  Ex  parte 
Lynch,  2  id.  45.  People  v.  Mayor  dtc.  of  N.  Y.,  10  Wend. 
•  393.  25  id.  680,  S.  C  People  v.  Supervisors  of  Chenango, 
1  Kern.  563.) 

By  the  Court,  Bbowk,  J.  On  the  14th  of  October,  1846, 
James  Collins,  the  plaintiff's  assignor,  entered  into  a  written 
contract  with  the  defendant  to  grade,  regulate  and  form  an 
arch  in  Clinton  avenue,  from  the  Wallabout  road  to  the  bulk- 
head in  the  eity  of  Brooklyn,  in  the  manner  prescribed  in  the 
contract  The  contractor  was  to  receive  payment  for  the 
▼ork  as  the  mqpey  should  be  collected,  from  time  to  time,  on 
tiie  assessment  therefor.  This  contract  was  made  under  the 
act  to  incorporate  the  city  of  Brooklyn,  passed  April  8th,  1834, 
fbe  40th  section  of  which  gives  the  common  council  power  to 
canse  all  streets  to  be  graded,  &c.  The  expense  is  to  be  charged 
npon  the  owners  and  occupants  of  the  lands  benefited  thereby, 
and  the  assessments  are  to  be  paid  into  the  treasury  within 
thirty  days,  pursuant  to  section  two  of  the  act  of  the  28tlrof 
Xaich,  1836.  If  not  paid  within  that  time,  a  warrant  shall 
he  issued  to  the  collector,  to  collect  the  same,  in  the  like  man* 
ner  as  warrants  to  the  collectors  of  towns  under  the  general 
law  for  the  collection  of  taxes  therein.  This  warrant  is  to  be 
made  returnable  in  120  days.  Upon  the  return  of  the  war- 
rant with  the  certificate  upon  oath  of  the  non-payment  of  any 
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assessment,  the  common  conncil  are  to  advertise  and  sell  the 
lands  charged  with  the  payment  thereof,  for  the  lowest  term  of 
years  at  which  any  person  will  take  the  same  and  pay  the 
assessment  with  the  interest  and  the  charges.  The  period  of 
time  required  for  the  consummation  of  these  proceedings  is 
less  than  one  year.  It  appeared  from  the  proof  taken  before 
the  referee,  that  the  assessments  for  the  expenses  of  the  work 
were  duly  made  and  confirmed  on  the  15th  May,  1848,  and  the 
warrant  for  the  collection  of  the  same  was  issued  to  the  col- 
lector in  July,  1848.  The  work  was  completed  by  the  con- 
tractor, as  appeared  by  the  certificate  of  the  city  surveyor, 
March  19th,  1849.  The  original  warrant  has  not  been  return- 
ed, and  no  measures  were  taken  by  the  common  council  to 
enforce  the  collection  of  the  assessments,  except  a  resolution . 
of  the  common  council,  passed  March  13th,  1854,  directing  the 
collector  of  taxes  and  assessments  to  proceed  forthwith  to  collect 
the  sums  due  for  the  work,  and  that  a  warrant  for  the  collec- 
tion of  the  same  issue  to  the  proper  oflScers.  No  warrant, 
however,  was  issued  under  the  resolution.  Such  moneys  as 
had  been  collected  and  paid  into  the  treasury  had  been  paid 
over  to  the  contractor,  which  consisted  mainly  of  the  money 
collected  from  the  government  at  Washington ;  but  a  very 
considerable  sum  still  remained  due  and  unpaid  to  the  col- 
lector. These  constituted  the  principal  facts  of  the  case, 
which  is  substantially  an  action  on  the  case  for  negligence, 
tried  before  a  referee,  who  made  a  report  in  favor  of  the  plain- 
tiff, upon  which  judgment  was  entered  in  the  city  court  of 
Brooklyn,  and  from  which  the  defendant  has  appealed. 

No  one  will  think,  after  the  decisions  of  this  court  ii^  iEfc- 
CuUough  V.  The  Mayor  dtc.  of  the  City  of  Brooklyn,  (23  Wend. 
458,)  and  Lake  v.  The  Trustees  of  Williainahurgh,  (4  Denio, 
520,)  that  the  defendants  in  this  action  are  primarily  liable 
for  the  payment  of  the  money  due  to  the  ])laintiff  upon  the 
contract.  The  common  council  is  one  of  the  contracting  par- 
ties, but  it  does  not  covenant  or  agree  to  pay  any  money  for 
the  labor  and  services  to  be  performed  on  the  street.    They  are 
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parties  to  the  contract  in  execution  of  a  statute,  as  the  agents  of 
the  owners  of  the  land  benefited  by  the  improvement,  and  not  as 
strictly  the  agents  and  representatives  of  the  city.  The  work 
is  for  the  special  benefit  and  improvement  of  such  lands,  and 
die  expenses  are  a  special  chai^  thereon,  and  not  upon  the 
dty  at  large,  or  its  treasury.  ''  No  legal  duty  rests  upon  the 
corporation,''  says  the  court  in  the  last  named  case,  '^  beyond 
that  of  setting  the  machinery  in  motion  and  making  a  right 
application  of  the  funds  when  received."  There  is  also  the 
farther  duty  of  keeping  the  machinery  in  motion  until  the  im- 
provement is  completed,  and  the  moneys  realized  to  compen- 
sate those  who  may  have  been  employed  and  expended  their 
substance  and  labor  for  that  end.  '^  If  the  common  council," 
say  the  court,  in  McCuOxmgh  v.  The  Mayor  of  Brooklyrij  '^  has 
neglected  that  duty,  or  has  been  wanting  in  diligence,  an  action 
on  the  case  would  perhaps  lie  in  favor  of  any  one  who  like  the 
plaintiff  would  be  entitled  to  the  money  when  collected.  But  a 
mandamus  would  be  the  more  appropriate  remedy.  Although, 
as  a  general  rule,  a  mandamus  will  not  lie  when  the  party 
has  another  remedy,  it  is  not  universally  true  in  relation 
to  corporations  and  ministerial  officers."  The  contract  in  the 
present  case  is  studiously  silent  in  r^rd  to  the  duties  and 
obligations  of  the  common  council.  It  does  not  even  say  that 
it  will  proceed  with  reasonable  diligence  to  make  and  collect 
the  assessments.  It  has  duties  and  obligations,  nevertheless, 
which  are  to  be  implied  from  the  nature  of  the  transaction 
and  the  objects  to  be  accomplished  by  the  statutes  under 
which  it  acts.  These  objects  are  the  opening  and  the  improv- 
ii^  of  streets,  within  the  city  limits,  upon  just  and  equitable 
principles.  These  improvements  involve  large  expenditures 
of  moneys,  and  unless  the  law  imposed  duties  upon  the  corpo- 
rate authorities  adequate  to  the  due  execution  of  the  laws, 
and  the  collection  of  the  necessary  means,  the  improvements 
oouM  not  be  made  and  the  laws  would  fail  to  be  executed. 
These  acts  for  the  opening  and  improvement  of  streets  and 
avennes  within  the  bounds  of  municipal  corporations  are  acts 
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of  public  concern.  They  promote  the  health,  the  comfort,  the 
convenience  and  the  necessary  business  of  the  inhabitants, 
and  thus  concern  the  public  welfare.  When  the  public  in- 
terest calls  for  the  execution  of  the  powers  conferred  by  these 
statutes,  the  coi*poration  are  not  at  liberty  to  withhold  it. 
The  exercise  of  the  power  becomes  a  duty  which  the  corpora- 
tion are  bound  to  fulfill.  (The  Mayor  of  New  York  v.  Furze j 
S  Hilly  612.)  In  the  case  of  West  v.  The  Trustees  of  the  Vil- 
lage  o/Brockport,  decided  by  Judge  Selden  at  the  special  term, 
and  reported  in  a  note  in  the  16th  New  York  BeportSy  161,  and 
which  received  the  sanction  of  the  court  of  appeals,  we  have 
this  exposition  of  the  duties  and  obligations  of  individuals  as 
well  as  corporations  :  *^  That  whenever  an  individual  or  a 
corporation,  for  a  consideration  received  from  the  sovereign 
power,  has  become  bound  by  covenant  or  agreement,  express 
or  implied,  to  do  certain  things,  sudh  individual  or  corporation 
is  liable,  in  case  of  neglect  to  perform  such  covenant,  not  only 
to  a  public  prosecution  by  indictment,  but  to  a  private  action 
at  the  suit  of  any  person  injured  by  such  neglect.  In  all  such 
cases  the  contract  made  with  the  sovereigti  power  is  deemed 
to  enure  to  the  benefit  of  every  individual  interested  in  its 
performancei'"  The  action  was  against  the  trustees,  for  the 
negligent  and  careless  construction  of  a  platform  in  a  public 
street,  by  which  the  plaintiff  was  injured ;  the  trustees  having 
power  given  them  by  statute  "  to  open,  improve,  ornament, 
construct  and  repair  streets)  alleys  and  sidewalks.''  The 
plaintiff  was  nonsuited  at  the  trial,  and  the  nonsuit  was  after- 
wards set  aside  upon  the  principle  which  I  have  extracted' 
from  the  opinion.  (See  also  Conrad  v.  Trustees  of  Ithaca, 
16  N.  T.  Rep,  158 ;  Hunt  v.  TM  City  of  Utica,  18  id.  442.) 
The  authority  given  to  the  corporation  of  the  city  of  Brook- 
lyn, by  the  statutes  to  which  I  have  referred,  is  a  most  vital 
and  valuable  part  of  the  sovereign  power  of  the  state,  for  it 
is,  amongst  other  things,  the  right  to  take  private  property 
for  public  use  under  the  law  of  eminent  domain.  The  com- 
mon council  are  therefore  accountable  for  the  manner  of  its 
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fO^rifleL  It  cannot  institute  proceedings  to  open  and  grade 
streeto  and  avenues,  and  through  mere  negligence  and  inat- 
teDtiotL  leave  them  imperfect  and  incomplete,  to  the  detriment 
sad  injury  of  individuals.  In  making  contracts  with  others, 
in  execution  of  the  powers  bestoiled  upon  it,  no  liability  will 
be  created,  so  long  as  it  acts  within  the  scope  of  its  authority, 
and  with  usual  and  reasonable  diligence.  But  it  cannot  with 
impunity  enter  into  contracts  with  individuals  by  which  they 
are  induced  to  expend  their  labot  and  substance  in  works  of 
public  improvement,  and  then  refilse  or  negligently  omit  to 
employ  the  means  given  it  by  law  for  their  recompense  and 
reimbunemeni  CoUins,  the  contractor,  according  to  the  cer- 
ti£cate  of  the  city  surveyor,  executed  his  part  of  the  contract 
with  reasonable  fidelity  and  dispatch.  No  fault  is  imputed  to 
him.  It  is  not  claimed  or  pretended  that  the  lands  benefited 
by  the  work  are  not  of  sufficient  value,  if  sold,  to  pay  the  ex- 
penses incurred,  for  no  effort  or  attempt  has  been  made  to 
bring  them  to  a  sala  The  collector's  warrant,  with  the  return 
thereto  under  oath,  has  not  even  been  filed  in  the  proper  office, 
80  that  a  valid  sale  of  the  lands  charged  could  have  taken 
place.  The  contractor  has  no  power  over  the  collector  to  en- 
force the  return  of  the  warrant,  nor  has  he  any  authority  to 
issue  a  new  warrant  He  cannot  sell  the  lands  himself,  for  the 
satisfaction  of  his  undisputed  claim*  In  short  he  is  remedi- 
less, because  the  legislature  has  delegated  the  power  necessary 
to  collect  the  money  to  the  common  council,  and  to  no  one 
elsa  The  negligent  omission  of  the  defendant  is  too  manifest 
'  to  admit  of  any  doubt,  and  the  authorities  to  which  I  have 
referred  are  decisive  in  favor  of  the  plaintiff's  right  to  recover. 
In  addition  to  the  sum  of  money  assessed  to  the  general 
government,  the  street  commissioner  collected  from  it  the  sum 
of  ^^2092  for  interest.  This  sum  was  by  a  resolution  of  the 
common  coUndl  paid  to  the  contractor  as  interest  upon  his 
daim,  in  consideration  of  the  delay  in  the  payment  The 
counsel  for  the  city  now  claim  that  the  referee  erred  in  not 
chaiging  this  sum  as  a  payment  upon  the  principal  sum  due 
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the  contractor  for  the  work.  In  this  view  I  do  not  concur. 
The  common  council  have  no  interest  in  this  affair,  except  to 
execute  the  laws.  As  has  been  said  before,  it  is  the  agent  of 
the  parties  interested.  It  received  the  $2092  as  interest,  and 
very  properly  paid  it  over  aq  such.  What  else  could  be  con- 
scientiously or  legally  done  vrith  it  ? 
The  judgment  should  be  affirmed. 

[Ktnob  Obvbbal  Tbbx,  Febmary  18,  1869.    Lott,  Emott  and  Bro¥m, 
Justices.] 


BiCHABDSOK  V8.  ThE  CiTT  OF  BROOKLYN. 

In  an  action  by  the  holder  of  a  certificate  issued  by  the  city  of  Brookljm^ 
which  stated  that  there  woold  be  dae  to  B.  or  P.  or  order,  A*om  the  city,  on 
the  contract  for  grading  and  paving  W.  arenoe,  |2000,  payable  on  surrender 
of  the  certificate  when  the  assessment  for  said  improTement  should  haTo 
been  collected  and  paid  into  the  city  treasnry ;  EM  that  it  was  ernmeoas 
for  the  judge  to  instruct  the  Jury  that  they  might  regard  the  certificate  as  a 
contract  on  the  part  of  the  city  to  advance  a  portion  of  the  money  in  ad- 
Tance  of  the  completion  of  the  work ;  and  that  if  they  thought,  from  the  er- 
ideoce,  the  corporation  had  not  caused  doe  diligeooe  to  be  wed  In  collecting 
the  assessment,  whereby  the  assessment  had  not  been  collected,  sufBcioit  to 
pay  the  plaintiff''s  claim,  the  plaintiff  was  entitled  to  a  Terdict. 

APPEAL  from  a  judgment  of  the  city  court  of  Brooklyn. 
The  opinion  of  the  court  contains  the  material  facts. 

J9.  P.  Barnard^  for  the  plaintiff. 

Alexander  McOuCy  for  the  defendant 

By  the  Courts  Bbowk,  J.  The  plaintiff  is  the  holder  and  as- 
signee of  a  certificate  issued  by  the  defendant  to  James  Bennett 
or  B.  P.  Ferrin,  cashier,  or  order,  for  work  done  by  the  former 
on  a  contract  for  grading  and  paving  Washington  avenue  in 
the  city  of  Brooklyn.    The  certificate  is  in  the  words  foUo  wing : 
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''No.  713.  #2000.  This  certifies  that  there  will  be  due 
from  the  dty  of  Brooklyn  to  James  Bennett  or  R.  F.  Perrin, 
cashier^  or  order,  on  contract  for  Washington  avenue  grading 
and  paving  from  Donglas  street  to  dty  line,  the  sum  of  two 
thousand  dollars,  payable  upon  surrender  of  this  certificate 
when  the  assessment  for  said  improvements  shall  have  been 
collected  and  paid  into  the  city  treasury. 

In  witness  whereof,  these  presents  are  executed  this  17th 
day  of  December,  1855.  George  Hall,  Mayor. 

8.  J.  BuBR,  Assistant  City  Clerk. 
Counteraigned,  Willla^m  B.  Lewis,  Comptroller.''       [l.  s.] 

The  form  of  the  action  is  for  n^ligence  in  not  collecting 
&e  assessments  out  of  which  the  certificate  was  payable,  with 
reasonable  diligence. 

At  the  trial  in  the  city  court  of  Brooklyn,  the  plaintifi^  pro- 
duced and  proved  the  certificate,  with  its  delivery  over  to  him 
doly  indorsed  by  the  payees.  He  also  proved  and  produced 
the  contract  in  writing  between  James  Bennett,  the  contractor, 
sod  the  common  councU,  for  grading  and  paving  the  street 
Also  a  demand  of  payment  from  the  street  commissioner  and 
comptroller  of  the  dty,  before  the  commencement  of  the  action, 
and  that  there  was  no  mon^  in  the  hands  of  the  comptroller 
for  its  payment  Also  the  assessment  roll  for  the  improve- 
ment^ which  was  confirmed  by  the  common  council  June  5th, 

1854,  with  a  resolution  of  the  latter,  passed  January  25th, 

1855,  requiring  the  collector  of  taxes  and  assessments  to  cause 
to  be  published  once  in  every  three  months  a  list  of  the  un- 
paid assessments.    The  plaintiff  then  rested. 

The  defendant  moved  for  a  nonsuit,  on  the  ground  that  the 
proof  did  not  establish  the  laches  of  the  defendant,  which 
motion  was  denied.  It  was  then  proved  that  in  October,  1855, 
the  whole  property  charged  with  the  expenses  of  the  improve- 
ment was  regularly  advertised  for  sale  and  sold.  All  the  lots 
or  parcels,  except  twelve  in  number,  were  sold  to  bona  fide  pur- 
diasers ;  and  these  twelve  lots  were  struck  off,  at  the  sale,  to 
James  Bennett,  the  contractor,  as  purchaser,  who  did  not  pay 
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the  purchase  money.  It  was  also  proved  that  the  street  commis- 
sioner was  then  proceeding  to  sell,  for  the  unpaid  assessments^ 
the  twelve  lots  bid  in  by  Bennett^  which  unpaid  assessments 
with  the  expenses  amounted  to  the  sum  of  $4500.  This  dosed 
the  evidence  on  both  sides* 

In  the  case  of  Beard  V;  The  Oit^  of  Brooklyn^  decided  at 
this  term,  I  have  fully  expressed  my  views  of  the  duties,  obli- 
gations and  liabilities  of  municipal  corporations)  and  of  the 
rights  of  contractors,  under  circumstances  similar  to  those  dis- 
closed by  the  evidence  in  this  action,  and  I  lieed  not  repeat 
them  here.  The  proof  of  negligence  on  the  part  of  the  city 
in  this  action  is  certainly  very  slight,  and  hardly  sufficient  to 
sustain  a  recovery.  It  is  not  with  the  merits  that  I  propose 
to  deal  now,  for  there  must,  I  think,  be  a  new  trial  for  misdi- 
rection of  the  court. 

The  certificate  is  not  negotiable  paper.  It  is  payable  to  one 
of  the  two  persons  therein  named,  but  is  not  for  the  payment 
of  money  absolutely.  Nor  is  it  to  pay  at  a  given  tima  It 
certifies,  not  that  there  is  due,  but  that  there  will  be  due,  to 
the  persons  named,  from  the  city  of  Brooklyn^  on  the  contract 
for  Washington  avenue  grading  and  paving,  $2000,  payable 
on  surrender  of  the  certificate  when  the  assessments  for  said 
improvement  shall  have  been  collected  and  paid  into  the  city 
treasury.  Yet  in  the  face  of  this  plain  and  explicit  written  dec- 
laration of  the  makers  of  the  certificate  that  it  was  payable  only 
when  the  assessments  for  the  Washington  avenue  improve- 
ment were  collected  and  paid  into  the  city  treasury,  the  jury 
were  directed  that  they  might  regard  it  as  a  contract  on  the 
part  of  the  city  to  advance  a  portion  of  the  money  in  advance 
of  the  completioU  of  the  work,  and  if  they  thought  from  the 
evidence  the  defendant  had  not  used  due  diligence  in  collect- 
ing the  assessments)  whereby  they  had  not  collected  sufficient 
to  pay  the  plaintiff's  claim,  the  plaintiff  was  entitled  to  a 
verdict  To  this  part  of  the  charge  the  defendant  excepted, 
and  I  think  the  exception  Well  taken.  It  was  an  error  to  tell 
the  jury  they  might  r^ard  the  contract  to  be  other  or  different 
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hfM  that  expressed  upon  the  face  of  the  certificate.  And 
when  in  the  same  paragraph  or  sentence  they  were  also  told 
to  detennine  the  question  of  due  diligence  in  collecting  the 
aasessmente,  they  could  not  &il  to  detennine  it  in  reference  to 
a  contract  "  to  advance  a  portion  of  the  money  in  advance  of 
the  completion  of  the  work."  It  will  be  remembered,  in  this 
connection,  that  the  certificate  is  for  $2000,  and  the  sum  with 
the  expenses  charged  upon  the  twelve  parcels  purchased  by 
Bennett^  the  oontActor,  before  the  certificate  was  issued  and 
for  which  he  did  not  pay^  amounts  to  iibout  (the  witness  says) 
$4500.  No  jui^  could  possibly  have  found  the  absence  of  due 
dUigence,  or  the  presence  of  negligence,  without  reference  to 
'^  a  contract  on  the  part  of  the  city  to  advance  a  portion  of  the 
money  in  advance  of  the  completion  of  the  work." 

For  these  reasons  I  think  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

[Xnos  GsHKBAL  Tbbx,  Febroary  18,  1860k    Lott,  EmaU  and  Brawnt 
JnsUoes.] 
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Wbere  a  deed  la  not  acknowledged  preTiobs  io  dittivety,  it  most  be  attested  by 

at  least  one  witness ;  or  it  will  not  take  effect,  as  against  an  incumbrancer 

or  purchaser,  nntil  it  is  acknowledged. 
The  presnmpUon  that  an  instrument  was  ezecnted  and  deliFered  at  the  time 

it  bears  date  does  not  ht>ld  in  itssi^t  to  deeds  in  fee,  unattested  and  miao- 

knowledged. 
Whether  such  a  deed  was  actually  executed  and  deliyered  at  the  time  it  bears 

date,  or  not,  Is  a  question  of  fact  for  the  Jury ;  and  if  the  evidence  upon  it  is 

eooflicting,  the  case  should  be  sUbmittiMl  to  them* 

fllUlS  was  an  action  brought  to  recover  the  possession  of  a 
JL  house  and  lot,  situate  in  Springfield,  Otsego  county.  The 
plaintiff  claimed  and  proved  title  by  virtue  of  a  sheriff's  deed, 
conveying  to  him  all  the  right  and  title  of  Benjamin  Barrett 
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to  the  premiseB,  dated  January  6^  1854.  The  defendant  claim- 
ed the  right  to  the  possession  of  the  premises^  under  and  by 
virtue  of  a  quitclaim  deed  from  Barrett  to  one  Calvin  P. 
Smithy  dated  June  14,  1848.  The  deed  was  delivered  to 
Smith,  and  he  entered  into  possession  of  the  premises.  He 
subsequently  rented  the  same  to  the  defendant,  and  the  latter 
had  ever  since  continued  to  occupy  the  premises,  under  Smith. 
The  deed  to  Smith  was  not  acknowledged  previous  to  its  de- 
livery, nor  had  it  any  attesting  witness.  When  it  was  pro- 
duced in  evidence,  on  the  trial,  it  had  indorsed  upon  it  the 
following  certificate  of  acknowledgment : 

"  Otsego  county,  ss  :  On  this  24th  day  of  April,  1852,  be- 
fore me  personally  came  Robert  Morrison,  subscribing  witness 
to  the  within  conveyance,  to  me  known,  who  being  by  me  duly 
sworn,  did  depose  and  say  that  he  resided  in  the  town  of 
Springfield,  in  said  county ;  that  he  knew  Benjamin  Barrett, 
the  individual  described  in  and  who  executed  the  said  convey- 
ance ;  that  he  was  present  and  saw  the  said  Benjamin  Barrett 
sign,  seal  and  deliver  the  same  as  and  for  his  act  and  deed,  and 
that  the  said  Benjamin  Barrett  then  acknowledged  the  execu- 
tion thereof;  whereupon  the  said  Robert  Morrison  became  the 
subscribing  witness  thereto,  at  the  request  of  the  said  Benja- 
min Barrett,  and  on  the  day  of  the  date  thereof. 

Albert  Cotes,  Justice  of  Ots^o  county." 
The  name  of  the  defendant,  Morrison,  was  also  subscribed,  at 
the  foot  of  the  attestation  clause,  as  an  attesting  witness  to 
the  execution  and  delivery  of  the  deed ;  but  it  appeared  that 
it  was  not  so  subscribed  at  the  time  the  deed  was  executed, 
nor  until  the  12th  day  of  April,  1852.  The  plaintiff,  on  the 
trial,  claimed  that  the  deed  from  Barrett  to  Smith  was  a  foiled 
deed,  and  the  defendant  proved  by  eight  witnesses  that  the 
deed  was  the  deed  of  Barrett,  and  that  the  body  of  the  deed 
as  well  as  the  signature  was  in  Barrett's  handwriting.  The 
plaintiff  gave  no  evidence  against  the  genuineness  of  the  deed. 
-After  Iftie. evidence  was  closed,  the  plaintiff's  counsel  moved 
the  court  ^  strike  out  the  evidence  of  said  deed  from  Barrett 
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to  Smith,  and  objected  to  the  same  on  the  ground  that  the 
deed  was  not  acknowledged  or  properly  proved,  so  as  to  entitle 
it  to  be  read  in  evidence.  Also,  that  the  execution  and  de- 
livery of  the  deed  was  not  attested  by  a  witness  as  required 
by  statute,  and  was  therefore  void  and  of  no  e£fect  against  the 
pbuntiff,  who  was  a  purchtzser  in  good/aithy  and  the  plain- 
tiff's counsel  asked  the  court  so  to  charge  and  decide  as  a 
question  of  law.  The  court  refused  to  strike  out  the  evidence, 
and  refused  to  charge  or  decide  as  requested  by  the  plaintiff's 
counsel,  and  the  plaintiff  excepted.  The  judge  then  nonsuit- 
ed the  plaintiff  and  the  counsel  for  the  plaintiff  excepted. 

L.  L  BurdiUj  for  the  plaintiff! 

D.  C.  BoUBj  for  the  defendant. 

By  ike  Cowij  'Pratt,  J.  It  is  very  clear  from  the  evidence 
of  the  justice  who  took  the  acknowledgment,  that  the  convey- 
ance under  which  the  defendant  claims  title  was  not  attested 
hf  a  subscribing  witness  until  the  time  of  the  first  acknowl- 
edgment. 

The  principal  question  io  the  case  is  upon  the  effect  of  a  deed 
thus  unattested  and  unacknowledged.  The  revised  statutes 
(1 B.  S.  738,  S  137)  require  every  grant  in  fee,  if  not  duly 
admowledged  previous  to  delivery,  to  be  attested  by  at  least 
one  witness,  and,  if  not  so  attested,  it  shall  not  take  effect  as 
Bgainst  a  purchaser  or  an  incumbrancer  until  so  acknowledg- 
ed. The  statute  makes  no  exception,  in  terms,  in  favor  of  a 
purchaser  in  good  faith.  And  if  it  did,  it  would  not  affect 
this  case,  fas  the  plaintiff  claims  under  a  judgment,  and  the 
statute  is  explicit  that  it  shall  not  take  effect  as  against  an 
incumbrancer. 

What  the  effect  would  be  in  a  case  where  the  proof  showed 
beyond  controversy  that  the  conveyance  was  actually  delivered 
and  possession  taken  under  it  at  the  time  of  its  date,  it  is  not 
necessary  in  this  case  to  determine.  The  statut^ 
exception,  in  terms,  in  favor  of  such  purchasers. 
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In  this  case  there  was  clearly  a  fair  question  of  fact  for  the 

jury  to  find  whether  the  deed  in  question  was  actually  exe- 

cuted  and  delivered  at  the  time  of  its  date,  or  not.    It  was 

held  in  Elsey  v.  Metcal/y  (1  JDeniOy  323,)  that  the  presump^ 

tion  that  an  instrument  was  executed  and  delivered  at  the 

time  it  bears  date  does  not  hold  in  relation  to  deeds  in  fee, 

unattested  aDd  unacknowledged.    Without  the  aid  of  such 

presumption,  in  this  case,  and  upon  the  evidence  alone,  the 

proof  was,  to  say  the  least,  conflicting  upon  this  point.    Has* 

well's  testimony  would  tend  to  show  the  affirmative ;  but  the 

testimony  of  Grenter  and  Tracy,  accompanied  with  the  circumir 

stances  that  the  defendant  attempted  to  procure  a  fraudulent 

acknowledgment  to  be  certified  upon  it,  would  tend  to  cast 

doubt  upon  the  correctness  of  Hasweirs  testimony.    It  was 

clearly  not  a  case  for  a  nonsuit 

New  trial  granted. 

[OvBiDA  Gbneraj.  Tbrx,  January  5, 1867.    JSuthtird,  Pratt,  Bacon  aad 
W.  F,  AUm,  Jnatioes.] 


M.  und  J.  Bennett  vb.  Bbown. 

In  an  action  brought  under  the  old  practice,  upon  a  bond  given  on  an 
application  being  made  to  a  Jiutioe  of  the  peace,  for  an  attachment  againat 
property,  the  defendant  in&y«  under  the  plea  of  nofi  ut  fadum,  proTe,  bi 
mitigation  of  damages,  that  the  property  was  sold  by  a  constable,  and  a 
portion  of  the  proceeds  applied  by  him  to  the  payment  of  an  execution 
issued  in  another  suit 

Where,  upon  the  Issuing  of  an  attachment,  by  a  Justice  of  the  peace,  a  bond  is 
given,  conditioned  that  if  the  applicant  &ils  to  recover  a  Judgment  the  ob- 
ligors shall  pay  all  damages  and  costs  which  the  obligee  may  sustain  by 
reason  of  the  issuing  of  the  attachment ;  and  the  applicant  recovers  a  Judg- 
ment before  the  Justice,  but  the  same  is  afterwards  reversed  by  the  court  of 
common  pleas,  the  obligee  is  entitled  to  recover,  as  part  of  his  damages,  the 
costs  incurred  in  the  court  of  conomon  pleas. 

f[IB  was  an  appeal,  by  the  defendant,  from  a  judgment 
entered  in  favor  of  the  plaintifis,  upon  the  report  of  a 
referee.    The  action  was  brought  in  March,  1845,  upon  a  bond 
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execQted  by  the  defendant  and  one  George  Smead^  to  the 
plaintiffi,  upon  an  application  being  made  by  Smead  to  a  jus- 
tice of  the  peace  of  St  Lawrence  county,  for  an  attachment 
against  the  property  of  the  present  plaintiffs,  under  the  "  act 
to  abolish  imprisonment  for  debt  and  to  punish  fraudulent 
debtors/'  The  bond  was  conditioned,  that  if  the  said  attach- 
ment should  be  issued  and  the  said  George  Smead  should  pay 
to  the  obligees  all  the  damages  and  costs  which  they  should 
sustain  by  reason  of  the  issuing  of  said  attachment,  if  the  said 
George  Smead  should  fail  to  recover  judgment  thereon ;  and 
that  if  such  judgment  be  recovered  and  the  said  George  Smead 
shoald  pay  to  the  obligees  all  moneys  which  should  be  received 
by  him  for  any  property  levied  upon  by  said  attachment  over 
and  above  the  amount  9f  such  judgment  and  the  interest  and 
costs  thereon,  then  the  said  bond  or  writing  obligatory  was  to 
be  void,  otherwise  to  be  in  full  force  and  virt^e.  The  defend- 
ant pleaded  nan  esi/aoHim, 

Wm.  G.  Brown,  appellant,  in  person, 

/.  A.  Hathaway,  for  the  plaintifb. 

By  ihe  Court,  Pratt,  J.  This  action  was  brought,  under 
the  old  practice,  upon  a  bond  given  by  the  defendant  to  the 
plaintifb,  upon  an  application  made  by  one  Smead  for  an  at- 
tachment against  the  property  of  the  plaintiffs,  before  a  justice 
in  8t  Lawrence  county.  Smead  recovered  judgment  before 
the  justice,  against  the  plaintiffs,  which  was  afterwards  re- 
versed by  the  conunon  pleas  of  St.  Lawrence  county.  On  the 
same  day  of  issuing  the  {Attachment  another  attachment  was 
issued  by  the  same  justice,  in  favor  of  one  Miller,  upon  which 
judgment  was  rendered  against  the  Bennetts.  The  property 
taken  was  sold  by  a  constable  who  held  both  executions,  and 
a  portion  of  it  applied  to  the  execution  in  favor  of  Miller. 
The  only  plea  upon  which  the  action  was  tried  was  non  est 
factum.    Two  questions  arise  in  this  case :  1.  Was  it  proper 
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to  receive  evidence  of  tbe  application  of  a  portion  of  the  pro- 
ceeds of  the  sale  of  the  property  upon  the  Miller  execution, 
under  the  plea  of  nan  estfadunij  in  mitigation  of  damages  ? 
and  2d.  Were  the  plainti&  entitled  to  costs  in  the  common 
pleas,  as  part  of  the  damages  ? 

The  plaintiffii  in  this  case  were  entitled  to  judgment  in  form 
for  $100,  the  amount  of  the  penalty ;  but  as  that  point  was 
not  taken  by  the  counsel,  either  on  the  trial  or  upon  the  argu- 
ment of  the  appeal,  I  shall  only  examine  the  above  points. 

The  counsel  for  the  plaintiff  has  gone  into  a  very  elaborate 
argument  to  show,  that  under  the  old  system  of  pleading,  the 
plea  of  nan  est  factum,  to  an  action  upon  a  sealed  instrument, 
only  put  in  issue  the  execution  of  the  instrument,  and  admit- 
ted all  the  other  allegations  of  the  declaratioa  This  was 
scarcely  necessary,  as  no  one  has  denied  the  principle.  A 
breach  of  covenant  or  of  the  condition  of  a  bond  may  be  ad- 
mitted, and  yet  as  a  general  thing  the  plaintiff  will  be  put  to 
proof  of  the  extent  of  the  damages.  There  are  undoubtedly 
cases  where  no  proof  would  be  necessary,  where  the  law  would 
declare  the  damages ;  but,  as  a  general  rule,  such  proof  is  neces- 
sary. Now  in  all  such  cases  the  plea  of  non  est  factum  does 
not  admit  the  amount  of  damages,  and  it  is  competent  for  the 
defendant  to  prove  that  the  actual  damages  are  less  than  the 
plaintiff's  claiuL 

But  there  is  another  principle,  equally  well  settled  under 
the  old  system  of  pleadings,  and  that  is,  that  the  plea  must  be 
a  full  answer  to  the  count  which  it  professes  to  answer ;  and 
if  the  facts  are  proper  in  mitigation  and  yet  do  not  constitute 
a  full  answer,  they  may  be  given  in  evidence  under  the  plea 
oinon  est  factum.  (2-firi«,194  23  JTciwi.  293.  21tU277.) 
In  an  action  upon  a  bond  for  the  performance  of  coveodrnts,  it 
was  necessary  for  the  plaintiff  to  assign  breaches.  If  the  de- 
fendant had  a  full  defense  to  a  breach  he  was  bound  to  plead 
it,  the  same  as  he  would  plead  to  a  count,  or  he  would  be 
deemed  to  admit  the  breach.  In  this  case,  if  the  whole  prop- 
erty had  been  applied  upon  the  Miller  execution  it  would  have 
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ormstitated  a  good  defense  to  the  assignment  of  the  breach 
tbat  8mead  had  not  returned  the  property,  and  by  neglecting 
to  ^ead  it  he  would  probably  have  been  precluded  firom  show* 
iog  the  same  fisM^ts  in  mitigation  of  damages. 

The  &ct  is,  there  is  no  assignment  of  breaches,  in  this  case, 
bat  simply  a  general  assignment  that  the  defendant  did  not 
pay  the  damages  and  costs.  The  property  was  only  partially 
applied  to  the  Miller  ezecutioa  It  could  not  therefore  be 
pleaded  as  a  bar  to  the  action,  or  as  a  full  defense  to  any  breach 
tiiat  was  or  could  be  assigned.  There  was  no  method,  there- 
fore, by  which  the  defendant  could  avail  himself  of  this  par- 
tial defense,  es^cept  to  give  it  in  evidence  in  mitigation  of 
damages.  If  he  had  attempted  to  plead  it,  his  plea  would 
have  been  held  bad,  on  demurrer.  The  referee  was  therefore 
ckarly  right  in  allowing  it  to  be  proved  in  mitigation. 

Upon  the  next  question  above  stated,  it  seems  to  me  that  it 
28  virtually  decided  in  the  ruling  of  the  referee  that  the  con- 
dition of  the  bond  is  not  performed  by  the  recovery  of  the 
judgment  before  the  justice.  If  the  reversal  of  the  judgment 
in  the  common  pleas  may  be  deemed,  within  the  meaning  of 
ibe  condition  of  the  bond,  to  constitute  a  failure  to  recover 
judgment  on  the  part  of  the  obligor,  it  would  seem  to  follow 
that  any  costs  which  the  obligee  might  incur  in  any  stage  of 
the  litigation  up  to  the  time  of  such  reversal,  were  within  not 
only  tiie  meaning  but  the  words  of  the  condition. 
•  The  condition  was  that  the  obligors  should  pay  all  damages 
and  costs  which  the  obligee  might  sustain  by  reason  of  the 
issuing  of  the  attachment  if  the  applicant  failed  to  obtain 
judgment  thereon.  The  referee  has  decided,  and  the  correct- 
ness of  this  decision  cannot  be  questioned  under  the  decision 
of  this  court  in  Bail  v.  Gardner,  (21  Wend.  270,)  that  the 
adjudication  of  the  justice  did  not  finally  determine  the  ques- 
tion whether  Bmead  fiiiled  to  recover  or  not,  but  that  it  was 
finally  determined  only  by  the  judgment  of  the  court  of  com- 
mon pleas.  If  this  be  so,  I  am  utterly  unable  to  perceive  why 
the  costs  necessarily  incurred  in  arriving  at  this  final  determ- 
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ination  do  not  come  within  the  words  of  the  bondf:rrwhy  the 
common  pleas  costs  can  he  excluded  more  properly  than  the 
costs  in  the  justice's  court.  The  question  does  not  involve  the 
consideration  of  the  point  whether  the  certiorari  in  the  com^ 
mon  pleas  is  technically  the  same  suit  as  the  one  before  the 
justice ;  for  the  condition  of  the  bond  does  not  restrict  the 
obligors  to  the  damages  aqd  costs  incurred  in  the  same  suit, 
but  it  is  general,  embraciDg  in  general  terms  all  damages  and 
costs  incurred  by  reason  of  the  attachment.  It  therefore  does 
not  coipe  within  the  case  o£Fenno  v.  Dickinson^  (4  Denioy  84.) 
That  was  a  bond  given  by  a  non-resident  plaintiff,  and  the 
condition  was  in  that  case  to  pay  any  sum  that  might  be  adi- 
judged  against  him '  in  that  suit.  The  court  held  that  a 
certiorari  in  the  court  of  common  pleas  was  not  the  same  suit, 
and  placed  their  decision  upon  that  ground  alone.  In  this 
case  there  is  no  such  technical  difficulty  in  the  way  of  doing 
substantial  justice  between  these  parties. 
Judgment  reveFse4,  and  new  trial  granted. 

[Onbida  Qbnbr^l  T|eb4(,  January  5,  1857.    Bvhbqrdj  f^ratt,  Bf^tm  apfl 
W,  F.  AUen,  JosUpes,] 


<•» 


Fbj^lowp  V8.  Wilson  and  Eno. 

Where  the  defense  of  usury  is  set  up  to  an  action  on  a  promissory  note,  and 
the  lender  of  the  money,  being  called  as  a  witness,  refuses  to  testify,  on  the 
ground  thai  his  answer  might  criminate  himself,  the  referee,  unless  he  knows 
that  no  usury  was  in  fiftct  taken,  should  not  atten^pt  to  coippel  the  witness 
to  answer. 

If  the  counsel  does  not  claim  that  usury  has  in  fact  been  taken,  he  should  so 
state,  and  ask  the  referee  to  instruct  the  witness  that  a  mere  agreement  for 
a  usurious  premium  is  not  criminal  If  he  fails  to  do  so,  it  is  too  late  to 
raise  that  question  on  appeal. 

If,  after  such  an  explanation,  the  witness  still  declines  to  answer,  on  the 
ground  that  it  might  criminate  himself,  it  will  be  equivalent  to  his  swearing 
that  a  usurious  premium  was  actually  taken* 
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APPEAL  from  a  jadgment  for  the  plaintiff,  rendered  upon 
the  report  of  Israel  8.  Spencer,  referee.  The  action  was 
upon  a  promisBory  note.  Defense,  usury.  Defendants  called 
the  lender  of  the  money,  and  he  refused  to  testify,  on  the 
ground  that  it  might  criminate  himself.  Other  exceptions 
vere  also  taken.  The  referee  reported  in  favor  of  the  plain- 
tiff, for  the  amount  of  the  note,  and  interest, 

8,  C,  Parker^  for  the  appellants, 

HUUs  <k  Morgan^  for  the  plaintiff. 

By  the  Court,  Fbatt,  J.  The  principal  question  in  this 
ease  is  whether  the  witness.  Green,  was  bound  to  answer  the 
questions  put  to  him,  and  whether  the  referee  should  have  di* 
rected  him  to  answer. 

When  a  witness  claims  his  privilege,  on  the  ground  that 
the  answers  may  criminate  him,  it  is  for  the  court  to  decide 
whether  it  |s  a  case  for  such  claim.  (3  Denio,  341.)-  And 
the  court  must  decide  this,  taking  into  consideration  the  evi- 
dence which  may  be  material  upon  the  issue. 

In  this  case,  whether  the  answer  would  tend  to  criminate  the 
^tness  or  not,  would  depend  on  the  fact  whether  the  usurious 
premium  had  actually  been  paid.  If  there  was  only  an  agree- 
ment to  pay  the  U3uriou8  premium,  the  lender  was  not  guilty 
of  any  crime,  and  was  bound  to  answer.  But  the  receipt  of 
the  usury  by  the  lender,  or  an  agreement  to  receive  usury, 
would  either  of  them  constitute  a  defense  to  the  action,  and 
evidence  to  establish  either  would  be  competent 

I^  therefore,  the  referee  could  have  known,  beforehand,  the 
precise  facts  of  the  case,  and  that  no  usury  had  in  fact  been 
taken,  it  would  have  been  his  duty  to  direct  the  witness  to 
answer.  But  this  could  only  be  known  after  the  evidence  was 
out  It  is  enough  that  the  answer  might  criminate  the  wit- 
ness, and  he  claiming  under  the  responsibility  of  his  oath  that 
he  feared  that  it  might  criminate  him,  the  referee  was  right 
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in  not  attempting  to  compel  him  to  answer.  If  the  oounsel 
did  not  claim  that  the  usury  had  in  fact  been  taken,  he  should 
have  BO  stated^  and  asked  the  referee  to  instruct  the  witness 
that  an  agreement  for  a  usurious  premium  was  not  criminal. 
Not  having  done  so,  it  is  too  late  to  raise  that  question  upon 
the  appeal  The  counsel  claiming  this  would  not  necessarily 
compel  the  witness  to  answer,  for  he  himself  might  know  that 
it  was  in  fact  taken ;  that  the  whole  $100  was  handed  over 
to  the  borrower,  and  that  he  afterwards  paid  back  the  pre- 
mium. The  benefit  of  the  explanation  would  consist  in  its 
bearing  upon  the  conscience  of  the  witness.  If,  after  such  ex- 
planation, he  still  declined  to  answer,  on  the  ground  that  it 
might  criminate  himself,  it  would  be  equivalent  to  his  swear- 
ing that  the  premium  was  actually  taken. 

The  question  in  regard  to  the  total  want  of  a  consideration, 
might  open  up  the  same  inquiry,  and  was  therefore  correctly 
overruled. 

The  other  exceptions  are  clearly  not  well  taken. 

Judgment  affirmed. 

[Onbida  QsNBBA^t  Tbbh,  January  6|  1867.  Euthard,  PraUy  Bacon  and 
F.  F.  AUfn,  JqaUcas.] 


Chapman  and  Cbakdall  t;^.  Jenkins 

Where  a  chattel  mortgage  is  giren  to  secure  the  surety  and  indorser  of  a  note 
made  by  the  mortgagor,  and  such  note,  after  being  protested  for  nonxpayr: 
ment,  is  paid  out  of  the  proceeds  of  a  new  note  made  by  the  mortgitgor  and 
indorsed  by  the  mortgagees  for  that  express  purpose,  the  mortgage  Is  do| 
discharged  by  the  payment  of  the  original  note,  but  continfie^  i^  (prce,  aK 
a  security  to  the  mortgagees,  for  the  amount  of  the  second. 

In  such  a  case  it  is  proper  to  show  that  the  payment  of  the  original  note  with 
the  proceeds  of  the  second  was  not  designed  to  extinguish  the  mortgage. 

APPEAL  from  a  judgment  of  the  Madison  county  court,  re- 
versing a  judgment  of  a  justice'^  court.    T!he  plaintifia 
sued  to  recover  the  value  of  a  horse,  which  one  Michael  B. 
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Hntdiiiifl  had  mortgaged  to  them,  to  secare  them  as  his  indors- 
en  on  a  bank  note  for  $150,  dated  Norember  8^  1855,  which 
hone  the  defendant  had  caused  to  be  taken  and  sold  on  an  exe- 
cation  in  favor  of  himself  and  partner,  against  said  Hatchins 
and  partner,  and  whidi  was  bid  in  by  him  and  converted  to  his 
own  use.  The  defendant  denied  generally  the  allegations  of  the 
complaint^  and  set  up  the  judgment  and  execution,  and  a  sale 
tiiereon.  The  principal  question  raised  on  the  trial,  was 
whether  the  mortgage  given  by  Hutchins,  to  secure  the  plain- 
tiffs, as  his  indorsers  on  said  note,  was  a  security  to  them,  as 
soch  indorsers,  after  the  note  had  been  protested  and  taken 
up,  by  money  raised  on  a  new  note  signed  by  Hutchins  and 
indorsed  by  the  plaintiffs,  for  that  express  purpose. 

On  the  trial,  the  execution  of  the  original  note  was  proved. 
It  was  in  these  words:  '^$150.  Sixty  days  firom  date, 
I  promise  to  pay  to  the  order  of  Clark  Hebbard  and  N.  B. 
Chapman,  one  hundred  and  fifty  dollars,  at  the  Crouse  Bank. 
Manlius,  November  9th,  1855.  M.  B.  Hutchins, 

Boss  Cbakdall.'' 
(Indorsed) 

"Clark  Hebbard, 
N.  B.  Chapman.'* 

The  execution  of  the  chattel  mortgage,  and  the  filing 
tiiereof,  previous  to  the  levy  under  the  execution,  were  also 
proved.  It  was  also  proved,  by  the  plainti£b  under  objection 
by  the  defendant,  tiiat  at  the  time  the  mortgage  was  exe- 
cuted, it  was  the  understanding  that  the  plaintiffs  were  to  rein- 
dorse,  to  take  up  the  first  note  which  the  mortgage  was  given 
for,  and  that  the  first  note  was  paid  by  Hutchins,  at  the  Bank 
of  Syracuse,  on  or  about  the  10th  day  of  January,  1856,  by 
money  received  by  him  from  the  Chittenango  Bank,  on  a  note 
bearing  date  on  that  day,  made  by  him  and  indorsed  by  the 
plaintiflb,  and  that  this  note  at  the  Chittenango  Bank  was 
paid  by  Hutchins,  by  paying  $10  firom  his  own  individual 
fends,  and  the  residue,  $140,  by  funds  obtained  on  a  note  for 
tliat  amount,  made  on  the  16th  day  of  February,  1856,  by 
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Hutchins  and  indorsed  by  the  plaintiffs,  payable  at  the  Chit- 
tenango  Bank,  sixty  days  from  date.  The  last  note  was  not 
paid  by  Hutchins^  and  the  plaintiffs  produced  it  upon  the  triaL 

The  recovery  of  the  judgment,  by  the  defendant,  against 
Hutchins  and  his  partner,  the  issuing  of  the  execution  and  sale 
of  the  horse  thereon,  and  the  forbidding  the  sale  of  the  horse 
on  the  execution,  and  the  demand  thereof  by  the  plaintiffs, 
were  each  fully  proved. 

The  plaintiffs  claimed  that  the  mortgage  extended  to  and 
was  a  security  to  them,  against  the  payment  of  the  last  note, 
under  the  an*angement  that  they  were  to  reindorse,  to  take  up 
the  note  mentioned  in  the  mortgage.  The  jury  found  a  ver- 
dict in  favor  of  the  plaintifis  for  $70,  and  the  justice  rendered 
a  judgment  for  that  sum,  with  costs.  The  defendant  appealed 
to  the  Madison  county  court,  and  that  oourt  reversed  the  judg- 
ment.   The  plaintiffs  then  appealed  to  this  court. 

N.  E.  Chapman^  for  the  appellants. 

D.  W.  Cameranj  for  the  respondent. 

By  the  Courtj  Pratt,  J.  No  question  was  raised  upon  the 
trial  before  the  justice,  or  upon  the  ai^ument,  that  the  mort* 
gage  was  not  valid  as  against  creditors.  The  simple  question 
for  examination  is  whether  it  was  discharged  by  the  payment 
of  the  original  note  with  the  proceeds  of  the  new  note.  If  the 
new  note  had  been  discounted  by  the  same  bank  that  held  the 
old  one,  it  is  clear,  upon  abundant  authority,  that  the  mort- 
gage would  not  be  discharged.  When  new  securities  are  given 
for  the  mortgage  debt,  the  mortgage  will  not  be  deemed  dis-- 
charged,  unless  there  be  an  express  agreement  to  that  effect. 
(3  Keman,  556.  1  Comst.  500.  20  Wend.  17.)  And  the 
principle  of  the  rule  has  been  extended  to  indorsers.  Thus,  in 
Pond  v.  Clark  and  others^  (14  Gonn.  R.  334,)  it  was  held  that 
^^when  a  mortgage  was  given  conditioned  to  save  the  mort- 
gagee harmless  from  his  indorsement  of  specified  notes,  and 
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inch  notes  as  they  became  due  were  renewed  by  the  substitu- 
tion of  other  notes  or  drafts  having  different  names  on  them, 
bat  the  obligations  of  the  original  indorsement  by  the  mort- 
gagee was  preserved  through  all  the  renewals,  and  the  substi- 
tnted  paper  was  ultimately  discharged  by  him,  the  mortgage 
remained  in  force  as  security  for  the  subsequent  indorsements. 
By  the  change  of  parties  the  original  notes  were  satisfied,  and 
yet  the  mortgage  was  held  not  discharged.  {8ee  also  2  Rich. 
8,  Car,  Rep,  427.  10  B.  Mofiroe,  98.  14  Conn.  Rep.  472. 
10  N.  H.  Rep.  210.  4  John.  Ch.  65.  6  Pat^,  C83.  23  Ala. 
Bep.  797*  8  Pick.  522.  1  Str'ob.  Eq,  257*  19  Verm.  Rep. 
172.    16td.  630.     16Ptcifei22.     I  Hill,  on  Moi-t.  ABO,  A51.) 

In  the  case  at  bar  the  justice  was  authorized  to  find  from 
the  testimony  that  the  second  note  was,  in  substance,  as  be- 
tween Hutchins  and  his  indorsers,  simply  an  extension  of  the 
first  note,  and  that  it  was  made  and  discouiited  for  the  ex- 
press purpose  of  taking  up  the  first  note.  Premising  thus 
mach,  I  think  a  correct  conclusion  is  by  no  means  difficult  to 
be  arrived  at.  Crandall  signed  and  Chapman  indorsed  the 
note  of  November  10th,  for  the  aooommodation  of  Hutchins, 
the  mortgagor.  To  secure  the  payment  of  the  note,  and  to 
indemnify  his  sureties  against  the  obligatiohs  which  they  had 
assumed  for  him,  Hutchins  executed  and  delivered  to  them 
the  mortgage  in  question.  The  Hot^  ^as  iiot  paid  when  due, 
hot  was  protested  and  the  sureties  duly  charged.  The  mort- 
gage thereby  became  absolute,  and  vested  in  the  plaintifis  the 
entire  legal  title  in  the  property.  All  that  was  left  in  the 
mortgagor  was  the  e<)tiit&ble  title  to  redeeuL  There  was  no 
interest  left  in  him  that  could  be  sold,  even  upon  execution. 

How  have  the  plaintiffs  been  divested  of  this  title?  A 
tender  of  the  amount  due  would  not  divest  it  Nothing  short 
of  actual  payment  of  the  amount  due,  and  acceptance  by  them, 
would  divest  it  Has  there  been  any  such  payment  ?  Has 
thw  liability  been  in  any  manner  discharged  ?  This  cannot 
be  contended.  There  has  at  most  been  a  substitution  of  one 
liability  for  another.    Suppose  the  plaintiflb  themselves  had 
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paid  up  the  first,  note  and  had  the  cancelling  iron  stamped 
upon  it ;  it  is  clear  that  the  mortgage  could  not  be  discharged, 
for  it  was  given  expressly  to  secure  them  against  loss  in  case 
of  such  contingency.  Wherein  does  this  case  differ  ?  The 
money  with  which  the  note  was  taken  up  was  raised  upon 
their  indorsements  and  for  that  express  purpose.  It  is  clear 
that  the  condition  of  the  mortgage  has  not  been  ful^Ied,  either 
technically  or  potentially.  The  liability  of  the  plaintiffs  has 
not  been  discharged  by  Hutchins  according  to  the  condition. 

A  point  was  taken  that  the  plaintiffs  had  not  paid  the  new 
note,  but  I  do  not  see  how  that  is  material.  The  mortgage 
became  absolute  as  soon  as  the  indorsers  become  fixed,  when 
the  mortgagor  fiiiled  to  pay  the  first  note  at  maturity,  and 
the  property  became  Tested  in  them.  It  could  only  be  di- 
vested, therefore,  by  their  discharge  from  such  liability ;  and 
having  the  legal  title,  they  have  the  right  to  maintain  an  ac- 
tion for  its  conversion.  The  parol  evidence,  showing  the  re- 
lation of  the  parties  to  each  other  and  to  the  mortgage  and 
the  original  note,  was  perfectly  competent.  The  understand- 
ing between  themselves  must  necessarily  be  proved,  in  order 
to  show  such  relation — ^to  show  which  i>arty  to  the  note  was 
principal  and  which  sureties.  It  was  proper  to  show  that  the 
payment  of  the  first  note  with  the  proceeds  of  the  second  was 
not  designed  to  extinguish  the  mortgage. 

Judgment  of  the  county  court  reversed,  and  that  of  the 
justice  affirmed. 

[Onbida  Gbhbbal  Tbbx,  January  6,  1857.  Hubbard,  Pratt,  Bacon  and 
W.  F.  AUen,  Justices.] 
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Ekssttlx  vs.  Newcomb  and  Bbowk. 

A  ftipulfttioii  contained  in  a  promiatory  note,  by  which  the  maker  wairae  and 
mUnqnlihee  all  right  of  exemption  of  any  property  that  be  may  hare,  from 
execatkn  on  the  debt,  win  not  have  the  effect  to  make  property,  otherwiae 
exempt,  liable  to  be  taken  iqion  execntioiL 

APPEAL  from  a  jadgmententered  upon  the  report  of  a  referee. 
The  action  was  faronght  to  recover  the  value  of  certain 
honfldiold  famitnre  and  other  articles,  of  the  value  of  $100. 
The  property  in  question  consisted  of  articles  exempt  by  stat- 
ute from  execution ;  the  plaintiff,  at  the  time  the  property  was 
taken,  being  a  householder,  having  a  family  for  which  he  pro- 
vided. The  defendants  set  up  as  a  defense  the  recovery  of  a 
judgment  against  Kneettle,  in  favor  of  Newcomb,  on  the  7th 
July,  1854^  for  $80.11 ;  an  execution  issued  thereon,  which 
was  delivered  to  Brown,  a  deputy  sheriff,  who  sold  the  prop- 
erty by  the  direction  of  Newcomb.  The  judgment  in  question 
was  r^idered  upon  two  notes,  made  by  Kneettle,  and  payable 
to  Newcomb,  dated  10th  March,  1853,  the  one  for  $31.70,  and 
the  other  for  $33.68,  with  interest.  The  notes  were  alike  in 
form.    The  following  is  a  copy  of  one  of  them : 

'^For  value  rec'd,  I  promise  to  pay  Benj.  W.  Newcomb,  or 
bearer,  the  sum  of  thirty-one  dollars  and  seventy  cents,  with 
interest,  on  the  first  day  of  May,  1853,  without  defalcation, 
and  I  hereby  waive  and  relinquish  all  right  of  exemption  of 
any  property  that  I  may  have,  from  execution  on  this  debt. 
Dated  the  10th  day  of  March,  1853. 

John  B.  Kneettle,  Jr.'' 

The  referee  reported  in  favor  of  the  plaintiff  for  $111.86. 

Jenkins  d  Sons,  for  the  appellants. 

W.  Sanders,  for  the  plaintiff. 

By  the  Cawrt,  Pratt,  J.  This  was  an  action  for  taking 
and  converting  personal  property  exempt  from  execution.  The 
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property  was  taken  hj  Brown^  a  deputy  sheriff^  upon  an  exe^ 
cution  in  favor  of  Newoomb,  against  the  plaintiff,  by  direction 
of  the  defendant  Newcomb.  Judgment  was  recovered  upon 
two  notes  in  the  Usual  form,  with  an  additional  stipulation'as 
follows :  "  I  hereby  waive  and  relinquish  all  right  of  exemp- 
tion of  any  property  that  I  may  have,  from  execution  on  this 
debt/'  The  question  is  whether  this  agreement  mlikes  prop- 
erty, otherwise  exempt,  liable  to  be  taken  upon  execution. 
Upon  this  point  the  decision  in  Cratuford  v.  Lockwood  (9 
How.  548)  is  conclusive.  That  was  a  decision  at  general  term^ 
upon  the  very  point  in  issue  in  this  case.  The  court  seems  in 
that  case  to  have  given  the  questioh  a  very  careful  examitiation ; 
and  we  should  not  feel  ^t  liberty  to  disregard  the  decision, 
even  did  we  not  concur  in  the  conclusion  at  which  it  arrived. 
But,  for  myself,  I  fully  concur  in  the  correctness  of  that  de- 
cision. I  aiii  unable  to  see  how  that  stipulation  xcan  be  made 
available  as  a  defense  to  the  action. 

In  the  first  place,  the  defendant  could  not  justify  under  the 
execution,  for  the  property  is  by  law  exempt  froni  execution. 

Secondly.  The  stipulation  vested  in  the  creditor  neither 
right  of  property  nor  right  of  possessiob. 

Thirdly.  The  defense  is  not  available  by  way  of  estoppel^ 
for  the  reason  that  both  sides  were  aware  of  all  the  facts. 

JudgtneUt  affirmed. 

{Obvida  OEHKRAi  ITebii,  ifaniiai75i  1867.  BMard,  Pratt^  Bactm  and 
W.  F.  AtUn^  JtiBtioes.] 


ONETOA— JANUABT  IWT.  I7I 


Cbonk  V8.  Canfikld  and  Fobb. 

A  moUon  to  s^t  aside  a  DOiunit,  upon  a  cast),  caonot  be  taad<d,  if  tlie  bSM  no- 
where Bbows  whether  the  trial  wa)i  with  or  withotit  a  jury.  Id  sneh  a  case, 
the  oolj  method  of  roTening  the  mlings  at  the  circuit  it  by  appeal. 

A  judge,  at  the  drcnit,  haa  no  power  to  order  a  case  to  be  heard  at  general 
tenn.    He  can  only  order  the  exceptions  to  be  so  heard. 

Where  DO  specific  exception  is  taken  to  the  rulitags  of  the  judge,  as  they  occur 
during  the  trial,  bat  at  the  close  of  the  case  there  is  a  single  exception  to 
all  tlie  mllDgs,  the  exception  cannot  be  sustained  Unless  aU  the  rulings  are 


MOTION  to  set  aside  a  nonsuit,  upon  a  case.  The  action 
was  upon  eontraist.  The  case  does  Hot  state  whether 
the  action  was  tried  before  the  court  or  a  jury.  There  were 
several  objections  taken  to  the  admission  of  testimony,  during 
the  trial,  but  no  exceptions  were  taken  until  the  trial  closed 
and  die  court  nonsuited  the  plaintiff.  The  case  then  states, 
**  to  all  which  decisions  and  nilibgs  of  the  court  the  plaintiff's 
counsel  excepted.^'  The  court  then  ordered  the  case  to  be 
heard  at  the  general  term. 

B.  Baghy^  for  the  plaintiff 

Brown  dk  Spencer,  for  the  disfendaiit  Canfield. 

Geo.  MorriSy  for  the  defendant  Fordi 

By  the  Oaurtj  P&att,  J.  There  are  several  difficulties  in 
this  case  which  are  fatal  to  the  motion,  and  which  render  it 
unnecessary  to  examine  the  case  upon  the  merits. 

1st  The  case  nowhere  shows  whether  the  trial  was  with  or 
without  a  jury.  If  without  a  jury,  this  motion  cannot  be 
made.  The  only  method  of  reversing  the  rulings  at  the  cir- 
cuity in  such  case,  would  be  by  appeal. 

2d.  The  case  is  ordered  to  be  heard  at  general  term. 
This  the  judge  at  the  circuit  had  no  power  to  do.  The  code 
only  gives  him  power  to  order  the  exceptions  to  be  heard  at 
general  \erm« 
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3d.  No  specific  exoeption  appears  to  have  been  taken  to  the 
rulings  of  the  jndge,  as  they  occurred  during  the  trial,  but  at 
the  close  of  the  case  there  is  a  single  exception  to  all  the 
rulings. 

This  is  simply  a  general  exception,  and  cannot  be  sustain- 
ed, at  least  unless  all  the  rulings  are  erroneous.  Without  ex- 
amining therefore,  critically,  to  see  whether  a  single  erroneous 
ruling  may  noj;  be  found,  a  slight  examination  is  suflSdent  to 
determine  that  they  were  not  aU  erroneous. 

Motion  denied. 

[OvBiDA  OnsKAL  Tbbk,  Jaansry  6,  1867.  JB^Mturd,  PraU,  Bonn  sod 
W.  F.  AUmt,  Jiutioet.] 
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l^p^j  Thomas,  Beceiver,  &c.  vs.  Whallon. 

A  receiver  of  a  mniual  insurance  company,  in  making  an  aaseesment  upon  the 
premium  notes  held  by  the  company,  is  the  actor,  and  his  authority  depends, 
not  upon  the  order  of  the  court,  but  upon  the  existence  of  the  fkcts  render- 
ing an  assessment  necessary  and  proper. 

In  ordering  a  receiver  to  make  an  assessment  upon  the  premium  notes,  the 
courts  do  not  aoUudicate  upon  the  liability  of  the  company^  or  detennine  the 
amounts  for  which  assessments  shall  be  made,  or  the  ratio  of  assessment. 
They  merely  sanction  and  authorize  the  acts  of  the  receiver,  who  acts  min- 
isterially, not  Judicially. 

The  assessment  is  the  act  of  the  receiver,  and  in  and  with  him  is  the  authority 
to  act,  in  the  premises. 

The  promise  of  the  assured  is  to  pay  upon  certain  conditions,  and  the  existence 
of  those  conditions  must  be  shown  by  the  party  seeking  to  enforce  the 
contract. 

The  directors  of  a  company,  or  the  receiver  if  one  be  appointed,  have  no  arbi- 
trary discretion  in  making  an  assessment,  but  they  are  controlled  by  the 
explicit  provisions  of  the  statute,  and  must,  by  proper  averments  and  proof, 
bring  themselves  within  the  terms  of  those  provisions  before  they  can  en- 
force the  cdlection  of  the  premium  note. 

Where,  in  an  action  by  a  receiver,  to  recover  the  amount  of  an  assessment 
made  by  him  upon  a  premium  note,  there  was  no  averment  in  the  complaint 
and  therefore  no  foundation  laid  for  the  introduction  of  evidence  of  the 
liabilities  of  the  company,  and  there  was  no  proof  of  the  existence  of  anj 
liabilities  for  the  payment  of  which  an  assessment  was  necessary ;  BM  that 
the  plaintiff  could  not  recover.    Baooh,  J.  dissented. 
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rriHE  plaintiff  sued  as  receiver  of  the  Globe  Insorazioe  Com- 
±  pany,  a  mutual  eompauy  incorporated  under  the  act  of 
1849|  upon  a  premium  note  given  by  the  defendant  on  effect- 
ing an  insurance  with  the  company. 

The  complaint  contained  two  counts ;  the  first  count  was 
to  recover  the  amount  of  two  assessments  made  by  the  direct- 
ors, heSore  a  receiver  of  the  property  and  effects  of  the  company 
was  appointed.  The  second  was  for  the  amount  of  an  assess- 
ment made  by  the  receiver.  The  cause  was  referred,  and  upon 
the  trial  the  plaintiff  put  in  evidence  the  order  of  the  court, 
in  pursuance  of  which  he  was  appointed  the  receiver  of  the 
company,  and  certain  proceedings  tending  to  show  the  assess- 
ments by  the  receiver.  The  referee  gave  judgment  for  the 
plaintiff,  and  the  defendant  appealed  therefrom. 

Oeo.  Barker  J  for  the  appellant. 

N.  G.  Whiiey  for  the  respondent. 

W.  F.  Allen,  J.  No  evidence  was  given  under  the  first 
count  of  the  complfunt^  but  the  evidence  was  given  and  the 
recovery  had  under  the  second  count,  which  avers  the  giving 
of  the  note  in  suit,  payable  in  such  portions  and  at  such  time 
or  times  as  the  directors  of  the  said  company  should  require ; 
that  on  or  about  the  17th  day  of  July,  1854,  one  John  Brown 
was  by  an  order  of  the  court  duly  appointed  receiver  of  said 
oompaoy ;  that  said  Brown,  while  possessed  of  the  said  notes 
and  all  other  property  of  the  company,  as  receiver,  on  the  13th 
day  of  June,  185$,  on  application  duly  made,  procured  an  or- 
der of  this  court  directing  the  receiver  to  make  an  assessment 
on  the  premium  notes  of  the  company,  sufficient  to  pay  off 
tlie  losses  therein  referred  to,  and  directing  the  times  at  which 
the  assessments  shoiild  be  payable ;  that  the  said  Brown  went 
forward  in  acoordance  with  the  order  and  the  charter  and  by- 
laws of  the  company,  and  made  in  due  form  and  manner  the 
aasessment  set  out  in  the  complaint,  in  which  the  notes  are 
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classified  and  the  percentage  assessed  npon  each  class  stated ; 
that  the  note  In  suit  was  assessed  according  to  the  statement^ 
to  the  amount  of  $78 ;  thai  due  notice  of  the  assessment  waa 
given,  and  the  same  remains  unpaid.  That  the  plaintiff  was, 
on  the  17th  day  of  July,  1859,  duly  appointed  receiver  in  the 
place  of  the  said  Brown,  and  on  the  19th  day  of  November, 
1855,  on  his  application,  this  oourt  granted  an  order  confirm* 
ing  the  assessment  and  authorizing  suits. 

The  answer  admits  the  giving  of  the  note,  but  denies  the 
residue  of  the  complaint.  The  evidence  given  was  entirely  doc- 
umentary, and  consisted  of  the  order  of  the  court  referring  it  to 
N.  0.  White,  Esquire,  to  appoint  a  receiver  of  the  company  and 
take  from  him  the  proper  security.  2d.  The  report  of  the 
referee  that  he  had  appointed  Mr.  Brown  the  receiver,  and  had 
taken  from  him  the  security  designated  in  the  dhler.  3d.  The 
order  discharging  Brown  from  the  receivership  and  referring  it 
to  W,  A.  Spencer,  Esquire,  to  appoint  a  receiver  in  his  place^ 
4th.  The  report  of  the  referee  that  the  plaintiff  had  been  ap- 
pointed receiver,  and  had  given  the  requisite  security.  5th.  The 
order  of  the  court,  dated  June  13, 1855,  reciting  the  presenta- 
tion of  the  petition  of  the  receiver,  ^'  praying  for  the  advice 
and  direction  of  this  court  touching  the  matters  therein  men- 
tioned,*' directing  "  the  receiver'*  to  make  such  assessment 
upon  the  premium  notes  belonging  to  said  company,  and  men- 
tioned in  the  said  petition,  as  shall  be  necessary  to  pay  the 
debts  and  liabilities  of  said  company  set  forth  in  the  10th  and 
11th  folios  of  said  petition,  with  ten  percent  on  said  amount 
to  cover  the  costs  and  expenses  of  collecting  said  assessment,  and 
as  shall  be  in  accordance  with  the  statute  in  such  case  made  and 
provided,  and  as  by  the  charter  and  by-rlaws  of  said  company 
the  directors  of  said  company  have  or  had  authority  to  make.^ 
6th.  The  petition  of  the  plaintiff,  stating  his  appointment  as 
receiver,  &c.  and  that  on  the  13th  day  of  June,  1855,  an  order 
was  entered  in  the  Oneida  clerk*s  office,  directing  an  assessment 
to  be  made  on  the  premium  notes  belonging  to  the  said  compa- 
ny, to  pay  the  demands  specified,  amounting  in  the  aggregate 
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to  $89,244.03,  and  that  the  claiins  consisted  wholly  of  losses 
on  policies  issued  upon  and  in  consideration  of  premium  notes 
or  of  judgments  recovered  against  the  company  before  its  fail»> 
ure,  and  which  are  still  unpaid,  or  of  expenses  incurred  or  of 
money  borrowed  in  carrying  on  the  business  of  said  company. 
That  an  assessment  had  been  made  in  pursuance  of  the  order, 
and  notice  thereof  given,  schedules  of  which  are  annexed  to 
the  petition ;  the  notes  being  arranged  in  classes  according  to 
the  times  they  were  given  and  expired,  and  being  assessed 
only  for  losses  happening  while  they  were  in  A}Fce,  and  that 
among  the  papers  annexed  would  be  found  a  full  statement  of 
all  the  claims  against  the  company,  and  all  the  premium  notes 
belonging  to  it,  and  a  statement  of  the  assessment  made  upon 
the  same,  and  praying  that  the  assessment  be  enforced  and 
the  premium  note  makers  be  directed  to  pay  the  same  forthr 
with,  or  in  default  thereof  that  the  plaintiff  have  power  to  sue, 
&C.  7th.  The  order  of  this  court,  of  the  19th  of  November, 
1855,  in  conformity  to  the  prayer  of  the  petition.  8th.  The 
notice  as  published  and  mailed  to  the  defendant.  Several  ob- 
jections were  taken  to  the  admission  of  evidence  during  the 
progress  of  the  trial,  and  to  the  right  of  the  plaintiff  to  recover, 
at  its  close,  which  it  is  not  necessary  to  consider  in  detaiL 
One  objection  goes  to  the  foundation  of  the  plaintiff's  right  to 
recover  upon  the  pleadings  and  evidence  as  they  now  appear, 
and  if  well  taken,  overrides  all  the  other  questions  made  before 
the  referee.  It  is  to  the  effect  that  no  case  is  made  by  the 
complaint,  or  established  by  the  evidence,  entitling  the  plain- 
tiff to  make  an  assessment  upon  the  premium  note  of  the  de- 
fendant, or  to  recover  the  whole  or  any  part  of  it.  The  note 
is  payable,  by  its  terms,  in  such  portion  and  at  such  time 
or  times  as  the  directors  of  the  company  should  direct; 
and  by  the  act  of  1852  {Laws  of  1852,  p.  67,  §  2)  receivers  of 
mutual  insurance  companies  have  full  power,  under  the  author- 
ity and  sanction  of  the  court  appointing  them,  to  make  all 
such  assessments  on  the  premium  notes  of  such  corporations 
as  may  be  necessary  to  pay  the  debts  of  such  corporations,  as 
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by  the  charter  thereof  the  directors  have  authority  to  make, 
and  the  same  rights  and  remedies  are  given  to  the  receivers  as 
are  possessed  by  the  corporations  or  their  directors.  This 
right  of  assessment  is  not  however  an  arbitrary  or  discretion- 
ary right,  but  it  is  to  be  exercised  at  the  time  and  in  the  manner 
prescribed  by  law.  The  general  act  of  1849,  (Laws  of  1849, 
ch,  308;)  under  which  the  Globe  Insurance  Company  became 
incorporated,  did  not  make  specific  provision,  in  terms,  for  the 
assessment  of  notes  given  for  premiums  upon  policies  of  insur- 
ance issued  by  miitual  companies  organized  under  it,  but  left 
that  to  be  governed  by  the  articles  of  association  and  by-laws 
of  each  company,  so  &r  as  it  was  not  settled  by  implication 
by  the  act  itself.  The  tenth  article  of  the  ^'  charter"  of  this 
insurance  company  provides  that  the  notes  taken  by  it  for 
premiums  shall  be  paid  in  whole  or  in  part  and  at  such  times 
as  the  directors  shall  deem  requisite  for  the  payment  of  losses, 
and  such  incidental  expenses  as  shall  be  necessary  for  trans- 
acting the  business  of  said  company.  The  general  insurance 
law  of  1853  (JSess.  Laws,  p.  904)  remodeled  the  law  of  1843, 
and  by  section  20  all  companies  incorporated  under  the  act  of 
1849  were  brought  under  all  the  provisions  of  that  act,  except 
as  to  their  capitals.  By  section  13  of  the  act  of  1853,  this  ap^ 
plied  to  the  Globe  Insurance  Company.  It  was  provided  that 
the  directors  should,  after  receiving  notice  of  any  loss  or  dam-<> 
age  by  fire  sustained  by  any  member,  and  ascertaining  the 
same,  or  after  the  rendition  of  any  judgment  against  said  com- 
pany for  loss  or  damage,  settle  and  determine  the  sums  to  be 
paid  by  the  several  members  thereof  as  their  respective  portions 
of  such  loss,  apd  publish  the  same,  &c. ;  and  the  sum  to  be 
paid  by  each  member  should  always  be  in  proportion  to  the 
original  amount  of  his  note,  and  should  be  paid  within  thirty 
days  next  after  the  publication  of  said  notice.  This  section 
also  provided  that  suit  might  be  brought  upon  the  note  and 
the  whole  recovered,  after  a  neglect  to  pay  for  the  space  of 
thirty  days  next  after  the  publication  of  such  notice,  and  after 
personal  demand  for  payment  should  have  been  made.    {See 
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0280  Laws  of  18H  V^  773.)  The  liability  of  the  defendant  \a 
not  an  absolute  liability  to  pay  the  whole  amount  of  his  pre- 
mium  or  deposit  note^  but  it  is  conditional,  depending  upon 
the  contingency  of  the  happening  of  losses  to  which  he  shall 
be  liable  to  contribute,  and  which  have  been  ascertained  by 
the  directors,  (or  in  this  case  by  the  receiver,)  and  the  neces- 
sity of  the  payment  of  the  whole  or  some  part  of  the  note  to 
satisfy  the  claim.  This  being  a  part  of  the  law  of  the  land, 
as  well  as  incorporated  in  and  making  a  part  of  the  articles  of 
association,  constitutes  a  part  of  the  contract,  as  much  as  if 
written  out  in  the  body  of  it  The  note  then  being  payaUe 
only  upon  the  happening  of  a  certain  contingency,  or  in  other 
words,  only  conditionally,  it  devolves  upon  the  plaintiff  seek- 
ing to  enforce  the  collection  of  the  note,  in  whole  or  in  part,  to 
show  by  proper  averments  and  competent  evidence  that  the 
eontingency  has  occurred  upon  which  the  defendant's  liability 
became  absolute.  The  reoeiver  takes  the  place  of  the  direct- 
on,  in  ascertaining  the  claims  upon  the  company,  in  detatnin- 
ii%  upon  the  necessity  of  an  assessment  and  the  amount  which 
each  member  of  the  company  should  pay  upon  his  note,  with 
this  limitation  upon  his  authority^  that  he  cannot  act  without 
the  sanction  and  authority  of  the  court.  But  the  court  does 
not  make  the  assessment,  uid  it  does  not  ac^udicate  any  thing 
which  determines  the  rights  of  third  persons.  It  is  not  a  pro^ 
ceeding  in  rem^  which  binds  all  directly  or  indirectly  affected 
hf  it^  and  the  statute  nowhere  contemplates  any  judicial  action 
which  operates  upon  the  rights  of  any  party  not  represented* 
The  provision  was  designed  to  guard  against  indiscreet  and 
improper  asseasments  and  expensive  and  unfruitful  litigation 
<m  the  mere  motion  of  the  reoeiver.  But  the  reoeiver  is  the 
actor  in  making  the  assessment,  and  his  authority  depends  not 
upon  the  order  of  the  court,  but  upon  the  existence  of  the 
fitcts  rendering  an  assessment  necessary  and  proper.  The  ne- 
cessity of  the  sanction  and  authority  of  the  court  is  an  addi- 
tional restriction  and  limitation  of  the  authority,  and  does  not 
dispense  with  the  other  more  important  condition.  In  some 
Vol.  XXXI.  12 
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cases  the  court  or  officer  authorized  to  take  action  affecting 
the  rights  of  property  of  third  persons  are  called  upon  to  ad- 
judicate certain  facts ;  and  when  such  is  the  case,  the  adjudi- 
cation 18  of  itself  incontrovertible  evidence  of  the  existence  of 
the  facts  adjudicated,  like  every  other  judgment  of  a  court  or 
officer  of  a  competent  authority  upon  a  question  properly  be- 
fore it.  Buch  is  the  case  of  the  proceeding  to  sell  estates  of 
testators  or  intestates  for  the  payment  of  debts.  (1  J?.  X. 
450,  §  23.    2  R.  S.  100.     Bloom  v.  Burdick,  1  HiU,  130.) 

But  in  this  proceeding  the  courts  do  not  adjudicate  the  lia* 
bility  of  the  company,  or  determine  the  amounts  for  which 
assessments  shall  be  made,  or  the  ratio  of  assessment.  They 
merely  sanction  and  authorize  the  acts  of  the  receiver,  who 
acts  ministerially,  not  judicially.  The  assessment  is  the  act 
of  the  receiver,  and  in  and  with  him  is  the  authority  to  act  in 
the  premises ;  and  his  authority  depends  upon  the  existence 
of  the  state  of  facts  rendering  the  assessment  necessary.  The 
promise  of  the  defendant  is  to  pay  upon  certain  conditioDs, 
and  the  existence  of  those  conditions  must  be  shown  by  the 
party  seeking  to  enforce  the  contract.  {Stow  v.  Wadly,  8 
John.  124  Ferris  v.  Purely^  10  id.  359.)  If  the  directors 
of  the  company,  or  the  receiver  acting  in  their  place  in  making 
the  assessment,  acted  judicially,  the  assessment  itself  perhaps 
would  be  evidence,  at  least  prima  facie,  of  its  necessity ;  but 
they  do  not  act  judicially,  and  they  have  no  arbitrary  discre^ 
tion  in  the  matter,  but  they  are  controlled  by  the  explicit 
provisions  of  the  statute,  and  must  by  proper  averments  and 
proof  bring  themselves  within  the  terms  of  those  provisions 
before  they  can  enforce  the  collection  of  the  premium  notes, 
(Bangs  v.  Oray,  2  Kern.  477.  The  Herkimer  Co.  Mutual 
Ins.  Co.  V.  Fuller^  14  Barb.  373.  In  the  matter  of  Bangs^ 
15  id.  264.  Shaughnessy  v.  The  Bensselaer  Ins.  Co.,  21  id. 
605.)  In  Brouwer  v.  Appleby  (1  Sand.  S.  C.  Hep,  158)  it 
was  a  part  of  the  case  agreed  upon,  that  the  unpaid  losses  of 
the  company  at  the  time  of  the  trial  exceeded  $360,000,  and 
its  assets  of  all  kinds,  including  the  defendant's  note^  did  not 
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exceed  $200,000.     The  case  of  The  Same  Plaintiff  v.  HiU 
{Id  629)  was  tried  after  the  disposal  of  the  case  first  cited^ 
and  only  such  questions  were  made  as  were  supposed  to  dis- 
tinguish the  two  cases.     Jt  is  eyi^ent  t)iat  both  court  and 
counsel  supposed  it  necessary  for  the  plaintiff  to  show  the  lia^ 
bility  of  the  company  to  an  amount  rendering  it  necessary  to 
call  upon  the  members  of  the  company  for  contribution.     The 
pfemiun^  note  is  but  one  fpnp  of  an  agreement  by  which  the 
signer  undertakes  to  contribute  in  a  given  proportion,  and  on 
certain  conditions,  to  the  losses  and  expenses  of  the  company. 
Id  this  case  there  is  no  averment  in  the  complaint,  and  there- 
fore no  foun^Atiop  laid  for  the  introdqction  of  evidence  of  the 
liabilities  of  the  company,  and  there  was  no  proof  or  attempt 
to  prove  the  existence  of  any  liabilities  for  the  payment  of 
which  IIP  assessment  was  necessary.    If  the  statement  of  the 
Ud  by  the  receiver,  in  his  petition  for  leave  to  make  the  as- 
Kssmenty  could  be  evidence  of  the  fact  ag^nst  a  third  person, 
it  was  not  put  in  evidence.    It  is  recited,  or  rather  referred  to, 
in  a  manner  Qot  satisfiEtctory,  in  the  order  made  in  June,  and 
the  debts  for  whiph  W  assessioppt  wa^  directed  were  not  stated, 
in  any  way,  but  were  referred  to  as  stated  in  certain  folios  of 
the  petition,  and  the  statements  of  the  petition  are  more  di- 
rectly referred  to  and  recited  in  a  subsequent  petition  present- 
ed by  the  present  plaintiff;  but  all  this  did  not  supersede  the 
oeoessity  of  producing  the  original  petition,  if  that  was  any 
evidence  of  the  fSftcts  stated  in  it.     (  Wilson  v.  Oonine,  2  John. 
280.)    A  record,  decree  or  order  cannot  be  proved  by  a  recital 
in  any  other  record,  decree  or  order,  as  against  third  persons. 
(lOr€enl.Ev.§Sn.   Com.  Dig.  Evidence,  B.  5.)    The  judg- 
ment must  be  reversed,  and  a  new  trial  granted,  with  costs  to 
abide  the  event 

HuBBABD  and  Pbatt,  Justices,  concurred. 

Bacon,  J.  dissented.  New  trial  granted. 

[OvKDA  GnruAL  Tbbx,  January  6,  1867.    Hubbard,  Pratt,  Ba^tm  and 
W.  F.  ABm,  Jvtices.] 
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Although  the  general  lnwt  affeotiog  the  subject,  enacted  by  the  Britkh  parlia- 
menti  do  not  extend  to  the  colonies  of  Great  Britain,  unless  they  are  special- 
ly named,  it  seems  this  is  not  the  rule  in  regard  to  those  general  statntee 
which  relate  to  the  king's  prerogative,  and  his  disposal  of  the  crown  lands 
or  revenues. 

Those  laws  are  to  operate  upon  the  sovereign  and  bis  acts,  and  are  not  to 
affect  the  subject ;  and  hence  the  reason  of  the  rule  which  exempts  colonies 
f^om  the  effect  of  the  ordinary  legislation  of  parliament — to  wit,  that  they 
are  not  represented— does  not  apply,  and  the  rule  itself  should  not  exist 

The  king's  grants  are  matters  of  public  record,  and  no  freehold  can  be  granted 
by  him  but  by  matter  of  record.  And  the  grants  must  pass  through  the 
prescribed  offices,  and  be  transcribed  and  enrolled. 

The  record  of  a  grant,  like  every  other  record  of  a  foreign  court  or  govern* 
ment,  is  susceptible  of  proof. 

A  patent  can  always  be  proved  by  a  €<mtiai,  or  an  exemplification  of  the 
record,  as  well  as  by  producing  the  patent  itself. 

If  the  patent  cannot  be  produced,  the  proper  evidence  of  it  is  an  exemplifica- 
tion lh>m  the  appropriate  offices  in  England,  or  proof  that  upon  application 
to  those  offices  no  record  was  to  be  found. 

A  party  claiming  under  a  patent  from  the  king  cannot»  after  proof  of  fhdtless 
searches  made  in  the  state  offices  of  this  state,  and  in  several  county  clerks' 
offices,  for  the  patent,  be  allowed  to  ask  a  witness  what  is  reported  among 
the  setUers  on  the  tract  to  have  been  the  disposiUon  made  of  the  letters 
patent. 

ACTION  of  ejectment  for  about  60  acres  of  land  in  Herki- 
mer county,  part  of  lots  9  and  11  in  Susannah  Johnson's 
3000  acre  tract  in  the  4th  allotment  of  the  royal  grant,  in  the 
town  of  Salisbury,  Herkimer  county.  The  tract  known  as  the 
*^  royal  grant''  embraces  a  portion  of  the  town  of  Herkimer, 
and  the  principal  portion  of  Fairfield  and  Newport,  parts  of 
Bussia  and  Manheim,  and  all  the  settled  part  of  Salisbury. 
The  plaintiffs  gave  in  evidence  the  will  of  Sir  William  John- 
son, (the  grantee,)  by  which  3000  acres  of  the  royal  grant  were 
demised  to  Susannah,  and  they  deduced  title  to  the  premises 
in  question  under  Susannah  Johnson.  They  also  referred  to 
certain  acts  of  the  legislature  of  the  state,  relating  to  the  es- 
cheat and  forfeiture  of  certain  parts  of  the  royal  grant  as  the 
property  of  Sir  John  Johnson,  and  reciting  that  they  did  of 
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right  belong  to  othera,  including  Susannah  Johnson ;  but  the 
enacting  part  of  the  statute  did  not  relate  to  the  title  of  Su- 
sannah Johnson.  After  proof  of  a  search  in  the  state  offices 
of  this  state  and  in  the  clerks'  offices  of  several  counties,  and 
that  the  patent  to  Sir  William  Johnson,  of  the  tract  known 
as  the  royal  grant,  could  not  be  found,  the  platnti£f  propound* 
ed  this  question  to  a  witness :  '^  What  is  reported  among  the 
settlers  of  this  tract,  to  have  been  the  disposition  made  of  the 
instruments  of  title  or  letters  patent  ?''  Which  was  objected 
to  and  ex^uded  by  the  court,  and  the  plaintiff  was  nonsuited, 
on  the  ground  that  l^e  patent  was  not  sufficiently  proved* 
The  cause  was  tried  at  the  Herkimer  circuit,  in  May,  1856| 
brfore  Pbatt,  justice.    The  plaintiff  appealed* 

Fidd  d  Sluytet,  for  the  appellant 

A.  Loamisy  for  the  respondeat. 

By  the  Oonrtj  W.  F.  Ai/Lsn^  J.  Hearsay  or  reputation  is 
never  evidence,  except  in  particular  cases,  and  when  from  the 
natoie  of  things  no  better  or  higher  evidence  can  be  obtained. 
{Oauld  v.  Smith,  35  Maine  Rep.  513.)  But  in  this  case  the 
plaintififii  had  not  exhausted  the  sources  of  other  and  better 
evidenca  Had  possession  accompanied  the  devise  of  Sir 
William  Johnson,  it  would  have  been  different,  and  the  court 
might  have  been  authorized  to  presume  a  grant  from  the 
crown.  The  plaintiffs  count  and  found  their  claim  of  title 
upon  the  prerogative  of  the  king  as  the  universal  occupant 
of  idl  derelict  tends,  and  the  original  owner  of  all  the  lands 
within  his  domains.  The  title  of  the  king  was  in  right  of  his 
crown,  and  could  only  be  granted  by  him  in  pursuance  of  law^ 
Patents  of, land,  granted  by  him  without  law  or  contrary  to 
tew,  are  void.  The  general  laws  affecting  tlie  subject,  enact- 
ed by  parliament,  I  am  aware,  do  not  extend  to  the  colonies 
of  Great  Britain,  unless  they  are  specially  named ;  but  I  do 
not  underotand  that  this  ia  the  rule  in  regard  to  those  general 
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statutes  which  relate  to  the  king's  prerogative  and  his  diposal 
of  the  crown  lands  or  revenues;  Those  laws  are  to  operate 
upon  the  soveteign  and  his  acts,  and  are  ilot  to  a£Eect  the  sub- 
ject ;  and  hence  the  reason  of  the  rule  which  exempts  colonies 
from  the  effect  df  the  ordinary  legislation  of  parliament — to 
wit,  that  they  are  not  represented-^ does  not  apply,  and  the 
nile  itself  should  not  exist.  The  king's  grants  are  matters 
of  public  record,  and  no  freehold  can  be  granted  by  him  but  by 
matter  of  record  j  and  they  must  pass  through  the  prescribed 
offices  and  be  transcribed  and  enrolled.  (2  BL  Com.  346.  Com. 
Big.,  Patent,  A.E.  2  Thoma^  Coke,  489,  n.  a.)  This  record, 
like  every  other  record  of  a  foreign  court  or  a  foreign  govern- 
ment, was  susceptible  of  proof  A  pcttent  can  always  be  proved 
by  a  constat  or  an  exemplification  of  the  record,  as  well  as  by 
producing  the  patent  itself.  (1  PhU.  Ev,,  Cowen  dt  HilVa  ed. 
463,  (3).  Thomas'  Coke,  297.  Page's  case,  5  Rep.  105.)  A 
grant,  or  charter  from  the  crown,  which  ought  to  be  by  mat- 
ter of  record,  may,  under  circumstances,  be  presumed^  though 
within  the  time  of  legal  memory.  And  a  grant  was  presumed 
where  there  had  been  a  possession  in  accordance  with  the  al- 
leged grant  for  350  years.  {Mayor  of  Kingston  v.  Harris, 
Cowper,  102.)  I  am  unable  to  see  why  the  proper  evidence 
was  not  an  exemplification  from  the  proper  offices  in  England, 
or  at  least  some  evidence  that  upon  application  to  those  offices 
no  record  was  to  be  found.  The  places  in  which  search  was 
made  would  not  be  likely  to  repay  the  labor  by  bringing  to 
light  the  desired  instrument.  It  is  not  unlikely  that  if  any 
patent  was  ever  granted  for  the  tract  in  question,  it  was  taken 
to  Canada  on  the  flight  of  the  individual  who  succeeded  to 
the  possession  of  the  instruments  of  title  of  Sir  William  John*- 
son,  and  remained  there.  The  evidence  afforded  by  the  stat- 
utes relied  upon  by  the  plaintiff  was  very  slight  as  to  the 
existence  of  any  grant  from  the  crown  to  Sir  William  John- 
son, even  if  they,  or  the  recitals,  would  be  evidence  against  a 
stranger,  which  may  be  doubtful.  They  furnished  no  means 
of  ascertaining  the  extent  or  boundaries  of  the  tract,  or  the 


ONEIDA-JANUARY,  1867.  183 


Farrington  v.  The  Frankfort  Bank. 

estate  granted,  or  the  conditions  of  the  grant,  or  wnether  it 
ma  without  condition  and  absolute.  It  would  be  quite  too 
slight  evidence  to  authorize  a  judgment  of  ouster  against  a 
psrtj  in  possession.  But  it  is  enough  to  say  that  the  second- 
ary evidence  was  not  competent,  for  the  reason  that  the  higher 
evidence,  if  any  existed,  was  within  the  reach  of  the  party. 
The  judgment  must  be  affirmed; 

[OmoA  Gbxsrai<  Tbbx,  January  6,  ISkV.    BMardt  Prait,  Boom  and 
IT.  F.  AUen,  JnstkM.] 


Fabbinoton  v8.  The  Fbakkfobt  Bank. 

To  entitle  the  holder  of  negotiable  paper,  which  has  been  procured  by  fraud, 
to  retain  and  enforce  the  lame  against  the  party  defrauded,  he  must  show 
that  be  paid  value  for  it  at  the  tinle,  ot  incikrred  some  responsibility,  or  re- 
linquished some  right,  or  discharged  a  precedent  debt,  upon  the  fkith  and 
credit  of  the  paper. 

0.,  the  drawer  of  two  bills  of  exchange,  obtained  firom  the  plaintiff  his  accom- 
modation indorsement  thereof,  by  Means  bf  a  gross  fraud,  and  negotiated 
the  balla,  thus  indorsed,  to  the  defendants,  to  meet  an  indebtedness  from  the 
drawer  and  drawees  to  them,  a  part  of  which  was  upon  bills  of  exchange 
then  overdue  and  under  protest  There  was  no  express  agreement  that  the 
new  biUs  should  be  taken  in  absolute  payment  of  the  protested  paper,  or  as 
eoOateral  security  for  it  Nor  were  the  prot^ted  drafts  delivered  up  to  the 
parties,  at  the  time ;  but  subsequenUy,  the  parties  to  the  old  drafts  were 
credited  with  the  avails  of  the  new,  and  charged  with  the  old,  and  the  latter 
were  marked  or  cut  with  the  cancelling  iron  of  the  bank,  and  placed  in  a 
drawer  with  paper  of  the  like  character,  where  it  remained,  ffdd  that  the 
defendants  w^re  not  entitled  to  protection  as  bona  fide  holders  for  value, 
against  the  equities  of  the  plaintiff;  but  that  the  latter  could  maintain  an 
action  against  them,  to  restrain  them  fn>m  transferring  the  bills,  or  enforcing 
thdr  collection,  and  to  compel  them  to  cancel  the  plaintiff's  indorsements. 

ffetd  dbo,  that  evidence  of  what  passed  between  0.  and  the  plaintiffs,  and  of 
the  declarations  made  by  0.  at  the  time  the  indorsements  of  the  plaintiflb 
were  procuredi  was  properly  admitted. 

Under  such  circumstances,  if  the  transfer  of  the  paper  is  not  in  payment  and 
discharge  of  the  prior  indebtedness,  as  between  the  parties — and  without 
affirmative  evidence  of  the  fact,  it  will  not  be  presumed  —  It  is  not  a  trans- 
fer In  payment,  so  as  to  cut  off  the  equities  of  third  persons. 
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THE  plaintiff  brought  this  actioD  to  restrain  the  defendants 
from  transferring  or  enforcing  the  collection,  as  against 
the  plaintiff,  of  two  bills  of  exchange,  one  for  $2000,  and  the 
other  for  $2500,  dated  January  17, 1856 ;  the  former  payable  • 
sixty,  the  latter  seventy-five  days  after  date,  drawn  by  S.  Os- 
bom,  jtin.,  Herkimer,  on  Osborn,  Trumbull  &  McDonald  of 
New  York,  payable  to  the  order  of,  and  indorsed  by,  the 
plaintiff;  and  to  compel  the  defendants  to  cancel  the  indorse- 
ment of  the  plaintiff.  The  allegation  was  that  the  plaintiff 
was  an  accommodation  indorser  for  the  drawer,  at  the  request 
of  the  drawer,  who  was  one  of  the  firm  upon  whom  the  bill 
was  drawn,  and  that  the  indorsement  was  obtained  by  the 
false  and  fraudulent  representations  of  the  drawer,  and  that 
the  defendants  are  not  bona  fide  holdets  for  valne.  The  cause 
was  tried  at  the  Herkimer  circuit  before  Justice  Pratt,  who 
gave  judgment  for  the  plaintiff,  according  to  the  demand  of 
the  complaint,  and -the  defendants  appealed  from  that  judg- 
ment. 

B.  CohkUnffj  for  the  appellants. 

F.  Kemafiy  for  the  respondent. 

By  the  Court,  W.  F.  Allkn,  J.  The  bills  in  question, 
with  the  indorsements  of  the  plaintiff,  came  into  the  possession 
of  the  defendants  on  the  day  of  their  date,  (January  17, 1856,) 
and  this  suit  was  commenced  and  the  preliminary  injunction 
served  two  days  thereafter,  (January  19 ;)  and  as  the  circum- 
stances under  which  the  indorsements  were  obtained,  if  as  9}- 
leged  by  the  plaintiff,  would  not  constitute  a  defense  to  an 
action  at  the  suit  of  a  bona  fide  holder  for  value,  this  action 
was  necessary  to  the  protection  of  the  plaintiff,  and  was  prop- 
erly brought,  and  may  be  sustained  if  the  evidence  sustains 
the  allegation  of  fraud,  and  the  defendants  are  not  holders  for 
value,  without  notice  of  the  fraud  by  which  the  plaintiff  was 
induced  to  make  the  indorsements.    Although,  if  the  defend- 
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ants  should  continue  the  holders  of  the  bills  nntil  after  they 
matured,  the  plaintiff  might,  if  his  allegations  are  true,  de- 
fend himself  at  law  in  any  action  to  be  brought  against  him^ 
the  defense  would  be  of  no  avail  as  against  any  other  person 
or  corporation  to  whom  the  defendants  might  transfer  them 
before  doe;  and  hoice  this  action  was  necessary  and  proper. 
{Beed  y.  Bank  of  Newbarghj  1  Faigey  215.  Coddington  ▼. 
Bayj  20  Johfk  637.  HaniiUon  v.  Cufntninga^  1  John.  Ch.  517») 
That  the  indorsements  were  procured  by  a  very  gross  fraud 
is  v^  clearly  established  by  the  evidence,  and  is  not  disputed 
by  the  counael  fot  the  appellants.  With  this  part  of  the  find- 
ing of  the  justice.  Upon  the  trial,  no  fault  is  found  upon  the 
aignment  oi  the  appeal^  either  in  the  printed  points  or  other- 
wise; but,  on  the  contrary,  it  was  conceded  that  the  plaintiff 
was  iodneed  to  indorse  the  bilb  by  the  false  and  fraudulent 
representations  of  the  drainer,  substantially  as  stated  in  the 
complaint ;  so  that  we  are  released  from  the  examination  of 
this  branch  of  the  case.  The  serious  question,  and  indeed 
the  only  question,  upon  the  merits,  is  that  arising  out  of  the 
eridenoe  of  the  circumstances  and  consideration  of  the  transfer 
of  the  paper  to  the  defendants ;  and  upon  this  point  there  was 
some  circumstantial  but  no  substantial  difference  in  the  testi- 
mony of  the  two  principal  witnesses  of  the  respective  parties. 
The  substance  of  the  transaction  is  the  same  as  detailed  by  both 
witnesses.  The  drawees  of  the  bills  indorsed  by  the  plaintiff 
were  at  their  date  indebted  to  the  defeudants  to  a  large  amount, 
upon  n^otiable  paper  not  yet  due,  and  to  the  amount  of 
|4fiOO  upon  paper  overdue  and  under  protest,  and  were  in  bad 
c^it  and  actually  insolvent.  The  drafts,  with  the  indorse- 
ments of  the  plaintiff,  were  procured  in  order  to  provide  for 
the  debt  past  due,  which  was  represented  by  two  bills  of 
Osbom  on  the  firm  of  Osbom,  Trumbull  &  McDonald,  for 
12000  and  $2500  respectively;  and  that  indebtedness  con- 
stituted the  only  consideration  of  their  transfer  to  the  de- 
fendants. The  protested  drafts  were  not  delivered  to  the 
parties  at  the  time  of  the  transfer  of  the  new  bills,  but  on  the 
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evening  of  the  19th  of  January,  a  short  time  before  the  service 
of  the  papers  for  the  commencenlent  of  this  action,  the  parties 
to  the  old  drafts  were  credited  with  the  avails  of  the  new  and 
charged  with  the  old,  together  with  the  expenses  of  the  pro^ 
test,  &c,y  and  the  latter  were  marked  or  cut  with  the  cancel- 
ling iron  of  the  bank,  and  placed  in  a  drawer  with  paper  of 
the  like  character,  where  it  remained  up  to  the  time  of  the 
trial.  This  was  the  transaction,  and  it  must  speak  for  it«elf. 
It  was  carried  out  in  substance  according  to  the  understand- 
ing of  the  parties.  There  was  no  express  agreement  that  the 
new  bills  should  be,  or  should  not  be,  taken  in  absolute  pay- 
ment of  the  protested  paper,  or  as  collateral  security  for  it 
It  was  doubtless  the  understanding  of  both  parties  that  the 
debtors  should  have  the  benefit  of  the  new  paper  in  liquida- 
tion of  the  old,  tod  that  the  difierence  in  amount  between  the 
two,  growing  out  of  the  accumulatioii  of  interest,  protest,  &c 
should  be  settled  and  paid  by  the  parties  liable.  The  form 
which  the  transaction  took,  upoti  the  books  of  the  defendants, 
and  the  disposal  of  the  protested  paper,  was  the  result  of  an 
orderly  and  proper  method  of  book-keeping  and  the  course  of 
business  which  was  deemed  proper  by  the  officers  of  the  bank, 
under  the  circumstances,  rather  than  of  any  express  agreement 
between  the  parties. 

Whether  a  title  ckcquired  under  these  circumstances,  and 
upon  this  consideration^  is  a  valid  title,  or  one  acquired  bona 
fide  and /or  valucy  and  perfect  as  against  the  equities  of  the 
plaintiff,  is  the  principal  4ue8tidn  made  upon  the  appeal.  For 
although  the  counsel  for  the  respondents  makes  a  point  upon 
the  complicity  of  the  cashier  of  the  defendants,  in  the  fraud 
perpetrated  upon  the  plaintiff^  there  is  no  proper  allegation 
of  such  fraudulent  combinatioti,  in  the  complaint,  and  the 
judge,  at  the  circuit,  did  not  base  his  decision  upon  any  such 
fact.  It  is  not,  therefore,  deemed  necessary  to  examine  the 
evidence  which  it  is  claimed  bears  upon  the  question.  In  other 
words,  as  the  case  comes  before  us,  that  question  is  not  in  it« 
That  a  holder  for  value  can  alone  retain,  against  the  defrauded 
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puijr,  or  enforce  the  (iollectioQ  of^  negotiable  paper  procured 
hf  frsad,  18  not  qaestionedi  {Sogers  v.  Mortofij  12  Wend, 
484.  14  id.  575.)  It  is  conceded  that  something  more  is 
Deoesaary,  to  support  the  title  of  the  holder^  as  against  the 
trae  owner  who  has  been  fraudulently  deprived  of  negotiable 
paper,  or  against  the  parties  to  such  paper,  obtained  by  fraud 
or  without  consideration,  than  that  which  would  be  sufficient 
as  a  coosideratioti  to  support  a  transfer  as  between  the  parties 
negotiating  it  In  thi^  case  the  bills  were  transferred  to  the 
defendants  in  the  ordinary  course  of  busineto,  and  upon  a  good 
ooDsideration,  as  between  them  ^d  Osbom,  who,  in  the  ab- 
sence of  any  fraud,  was  fully  authorized  to  deliver  them  to 
the  defendants,  so  ieis  to  bind  the  plaintiff  fls  indorser.  But 
the  question  is,  whether  they  were  transferred  for  value  given 
at  the  time,  so  to  to  protect  the  defendaiits  against  the  equi«- 
ties  of  the  ])lainti£  The  general  principle  Settled  in  the  case 
of  Bay  Y.  Coddington^  (5  John.  Gh.  54,  and  20  John.  637,) 
that  the  consideration  which  will  protect  the  indorsee  of  ne- 
gotiable paper  against  the  latent  equities  of  parties  or  third 
persons,  must  be  something  of  value  parted  with  or  paid  at 
the  time,  in  moneys  in  property^  some  responsibility  incurred 
or  some  right  relinquished  upou  the  faith  and  credit  of  the 
paper,  is  fully  recognized  in  all  the  cases  to  be  found  in  our 
hooks ;  and  the  only  difficrdty  has  arisen  in  the  application  of 
this  principle  to  the  circumstaniies  of  each  case.  A  precedent 
debt,  when  the  note  or  bill  is  taken  in  payment  and  sat- 
isfaction of  it,  and  securities  are  given  up  or  lost  in  considera- 
tion of  the  transfer,  has  been  held  a  sufficient  consideration  as 
a  present  parting  with  value  on  the  faith  of  the  note.  One 
difficulty  in  this  case  is  in  the  want  of  evidence  that  the  bills 
in  question  were  taken  in  payment  of  the  precedent  debt  of 
Osbom,  so  as  to  bring  this  case  within  the  principle  contended 
for.  The  judge  has  found  that  they  were  not  so  taken,  and 
his  conclusions  appear  to  be  warranted  by  the  evidence  and 
the  course  of  dedsions  in  this  state.  As  between  the  defend- 
ants and  their  original  debtors,  it  could  not  have  been  claimed 
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by  the  latter,  under  the  authorities,  that  their  liability  was 
dischai^ed  by  the  transfer  of  those  drafts,  unless  payment  re- 
sulted from  them.  There  was  no  express  agreement  that  they 
should  be  received  in  absolute  payment.  Upon  the  refusal 
of  the  drawees  to  accept,  or  upon  the  dishonor  of  the  bills  at 
maturity,  the  defendants  could  have  resorted  to  the  original 
liability  of  their  debtors  and  maintained  an  action  against 
them  upon  the  protested  drafts.  (Olcott  v.  Bathbone^  5  Wend. 
490.  Cole  V.  SackeUy  1  Hill,  516.)  The  new  bills  were  but 
the  bills  of  the  debtors  themselves,  and  not  the  paper  of  a 
third  person.  The  plaintiff  was  the  accommodation  indorser 
of  the  debtor,  and  was  known  by  the  defendants'  cashier  to  be 
such,  which  would  bring  the  case  within  the  principle  oi  Cole 
V.  Sackett;  Watervliet  Bank  v.  White,  (1  Dmio,  608 ;)  Way- 
deU  V.  Luer,  (5  Hill,  448 ;  3  Denio,  410 ;)  Highland  Bank 
V.  Dubois,  (5  Denio,  558 ;)  Elwood  v.  Deifend&rf,  (5  Bath.  398.) 
If  the  transfer  was  not  in  payment  and  disdiarge  of  the  prior 
indebtedness,  as  between  the  parties — and  withoai  affirmative 
evidence  of  the  fact,  it  will  not  be  presumed'^ then  it  was  not 
a  transfer  in  payment,  so  as  to  cut  off  the  equities  of  third 
persons.  I  have  met  with  no  caae  in  our  own  courts  in  which 
a  transfer  of  commercial  paper  is  held  to  have  been  made  in 
payment  of  an  existing  debt,  so  as  to  affect  the  parties  to  the 
paper  transferred,  or  third  persons  claiming  title  toLit,in  which 
it  is  not  in  fact  payment  as  between  the  parties  to  it:  It  is 
possible  that  the  convenience  and  security  of  those  dealing  in 
commercial  pajter  require  that  the  law  as  held  in  this  state 
should  be  somewhat  modified,  and  perhaps  be  made  to  ooxi<- 
form  to  the  opinion  of  Justice  Story  in  ^tc^  v.  Tywn,  (16 
Feters,  1;)  but  if  this  be  so,  it  can  only  properly  be  done  by 
the  court  of  last  resort,  which  can  alone  authoritatively  review 
and  modify  the  decisions  of  the  court  for  the  correction  of  er* 
rors.  The  decisions  in  our  own  stat«  are  not,  I  think,  incon- 
sistent with  each  other ;  and  with  the  exception  of  the  case 
of  White  V.  Springfield  Bank,  (3  Sandf.  S.  C.  B.  222,)  there 
has  been  no  attempt  to  detract  from  the  force  of  the  case  of 
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Coddinffton  y.  Batfy  (20  John.  636,)  or  the  leading  opinion  of 
ihe  chancellor,  in  Stalker  v.  McDonald,  (6  HUly  93.)    In 
Ooddinffion  y.  Saffy  the  notes  were  transferred  to  th^  defend- 
ants to  indemnify  them  against  responsibilities  already  incurred 
for  the  party  transferring  them.    Ch.  J.  Spencer  says :  "Now 
I  understand  by  the  nsual  oonrse  of  trade,  not  that  the  holder 
shall  receive  the  bills  or  notes  thus  obtained  as  securities  for 
antecedent  debts,  but  that  he  shall  take  them  in  his  business 
and  as  payment  for  a  debt  contracted  at  the  time.''    If  the 
judge  was  right  in  his  conclusion,  as  I  think  he  was,  that  the 
drafts  in  question  were  not  transferred  in  payment,  absolutely, 
of  the  prior  indebtedness  of  Osbom,  Trumbull  &  McDonald, 
thqr  were  of  course  received  as  security,  and  the  case  is  di- 
rectly within  Coddington  v.  Bay.    The  next  case  was  that  of 
Worddl  Y.  Hotcell,  (9  Wend.  170,)  and  there  the  note  was 
transferred  as  collateral  security  for  a  prior  debt,  and  in  con- 
sideration of  its  receipt  the  plaintiff  discontinued  a  suit  which 
he  had  commenced  against  his  debtor,  and  gave  him  timei 
This  was  not  held  a  sufficient  giving  up  or  parting  with  any 
valuable  right  or  thing,  to  give  the  party  the  rights  of  a  bona 
fide  holder  for  value.     In  Boaa  v.  Brotherson  (10  Wend.  85) 
the  question  was  directly  presented,  and  it  was  expressly  de- 
cided, that  whenn  creditor  receives  the  transfer  of  a  negotiable 
note  in  payment  of  a  precedent  debt,  he  takes  it  subject  to  all 
equities  existing  between  the  original  parties.    In  that  case 
it  did  not  appear  that  any  security  was  given  up.    Chancellor 
Wdworth  says,  in  8talker  v:  McDonald,  that  there  is  no  doubt 
that  Bosa  v.  Brotherson  follows  the  decision  of  Coddington  v. 
Bay.    In  Payne  y.  Cutler,  (13  Wend.  605,)  the  notes  were 
transferred  and  the  value  of  them  allowed  on  a  settlement  of 
accounts  with  the  payee,  and  it  was  held  that  the  holders 
were  not  holders  for  value,  and  that  the  consideration  wad  in- 
quirable  into  in  an  action  by  them  against  the  maker.     Ch.  J. 
Ravage  says :     '^The  plaintiff  in  this  case  neither  having  ad- 
vanced any  thing,  nor  incurred  liability,  on  the  credit  of  those 
notes,  we  must  on  this  motion  assume  that  the  notes  were 


190  OASES  IN  THE  SUPREME  COURT. 

Farrington  v.  The  Fnnkfort  Bank. 

obtained  by  fraud,  and  the  defense  was  therefore  proper." 
Francia  v.  Joseph  (3  Edw,  Oh,  182)  was,  like  this,  an  equi- 
table action  to  recover  possession  of  a  promissory  note,  which, 
as  was  alleged,  had  been  fraudulently  diverted  from  its  proper 
use,  and  the  defendants  had  received  it  as  security  for  a  pre- 
cedent debt  of  one  who  held  it  as  the  agent  of  the  plaintiffs, 
and  had  on  receiving  it  given  up  another  note,  made  by  a  third 
person,  which  had  been  deposited  with  them  as  security  for 
the  same  debt,  and  their  title  was  declared  invalid  as  against 
the  claims  of  the  rightftil  owner  of  the  nota  The  Bank  of 
ScUina  v.  Babcock  (21  Wend,  499)  was  decided  upon  grouoda 
which  were  supposed  to  make  the  case  an  exception  to  the 
general  rule,  and  was  not  considered  by  the  court  pronouncing 
the  decision  as  overruling  any  of  the  anteoedent  oases  in  our 
own  courts.  The  court  held  that  the  plaintiff  did  pay  value 
for  the  note,  in  the  strict  sense  of  the  term.  Chief  Justice 
Kelson  says :  ^'  The  proceeds  of  the  note  were  placed  to  the 
credit  of  Trowbridge  &  Co.  for  whom  it  was  discounted,  and 
were  drawn  out,  not,  I  admit,  by  checking  for  the  money,  but 
by  the  canceUaticm  of  the  securities  held  by  the  plaintiff, 
which  was  the  same  thing  in  legal  effect."  By  this  canoeUar 
tion  a  responsible  indorser  had  been  discharged,  or  if  not  dis*- 
charged,  the  remedy  against  him  had  been  rmdered  doubtful ; 
and  ypon  this  distinguishing  feature  of  the  case  the  decision  i^ 
rested.  The  Bank  of  St.  Albans  v.  QiUiland  (23  Wend.  311) 
was  put  upon  the  ground  that  the  note  was  taken  by  the 
plaintiff  infvU  saiHs/adion  of  the  prior  indebtedneaSy  wUhotU 
recourse^  and  the  debt  discharged.  The  court,  in  giving  judg- 
ment, reaffirm  the  doctrine  that  receiving  a  note  for  a  prece- 
dent debt  is  not  receiving  it  for  value  within  mercantile  usage, 
and  refer  approvingly  to  cases  sustaining  the  doctrine.  The 
plaintiff  had  discharged  the  personal  responsibility  of  the 
original  debtors,  on  the  credit  of  the  note,  and  had  thus  parted 
with  value.  The  decision  in  the  case  of  the  Bank  of  Sandus- 
ky  V.  ScovUk  (24  Wend,  115)  is  placed  by  the  court  upon 
the  same  principle.    Bronson,  J.  says :  "  The  note  was  dis^ 
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counted  by  the  plaintiffs  for  tbe  benefit  of  Ward,  to  extinguish 
his  debt,  and  tbe  avails  went  to  discbarge  bis  liability  to  tbe 
banf  Emphasis  is  laid  upon  the  fact  that  a  debt  was  ^'  ex- 
tingnished/'  and  a  personal  liability  of  the  original  debtor 
"discharged."  The  Mohawk  Bank  v.  Corey  (1  Hill,  513) 
was  an  action  against  the  defendants  aa  tbe  indorsers  of  tbe 
note  of  one  Borst,  which  bad  been  transferred  to  tbe  plaintiff 
in  payment  of  two  notes,  of  tbe  same  maker,  indorsed  by  one 
Yoorhies,  which  were  delivered  np  and  a  sait  which  had  been 
oommenoed  on  them  discontinued.  Tbe  court  held,  1st,  that 
there  bad  been  no  diversion  of  the  note  from  the  purpose  for 
vhich  it  was  made  find  indorsed ;  and  Sdly,  that  if  there  had 
heen,  tbe  plaintiffs  would  still  be  entitled  to  recover  as  bona 
fide  holders  for  value,  within  tbe  principle  of  tbe  Bank  of  Sa^ 
lina  V.  Babcock.  Securities  bad  been  given  up.  Stalker  v. 
McDonald  (6  HUl,  93)  affirmed  a  judgment  of  tbe  supreme 
eonrt,  to  the  effect  that  the  bolder  of  negotiable  paper  would 
not  be  protected  as  against  tbe  equities  of  third  persons,  when 
it  appeared  that  the  paper  was  received  as  a  security  for  an 
antecedent  debt,  and  the  holder  neither  parted  with  value  on 
the  credit  of  it  nor  relinquished  any  previous  security.  This 
is  probably  tbe  extent  to  which  the  case  goes,  as  authority ; 
bat  the  chancellor,  whose  opinion  is  entitled  to  great  weight, 
exproses  the  opinion  that  it  would  be  tbe  same  if  tbe  paper 
were  received  nominally  as  payment  He  does  this  upon  a 
fbn  review  of  all  the  cases,  English  and  American,  and  giving 
to  the  cases  in  the  2l6t  and  24tb  of  Wendell  their  full  effect 
as  deciding  correctly  tbe  questions  presented  by  them,  under 
the  circumstances  disclosed.  Small  v.  Smith  (1  Denio,  583) 
was  somewhat  similar  in  its  circumstances  to  this  case,  omit- 
ting what  was  done  by  tbe  defendants  at  their  banking  bouse 
after  tbe  transaction  between  them  and  Osborn  had  been  con- 
sammated,  and  in  tbe  absence  of  tbe  latter.  Tbe  plaintiff 
had  a  debt  against  tbe  maker  of  tbe  note  in  suit,  and  pressed 
him  fi>r  setmrity,  and  agreed  to  take  bis  note  at  one  year  in- 
dorsed by  the  defendant,  and  the  note  was  procured  and  de- 
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livered  accordingly.  Judge  Beardsley,  in  delivering  the  opinion 
of  the  court,  held  that  it  was  error  in  the  circuit  judge  to  sub*- 
mit  to  the  jury  whether  the  note  was  received  in  satisfaction 
of  the  prior  indebtedness^  as  there  was  no  evidence  tending  to 
show  that  fact.  The  case  was  decided  upon  another  point. 
The  Seneca  Oounty  Bank  v.  Neaaa  (5  Denioy  329)  simply  re^ 
cognizes  the  principle  that  the  satis/action  of  a  precedent  debt 
may  form  a  valuable  consideration  for  the  transfer  of  negotia- 
ble paper.  But  the  case  was  decided  upon  another  ground, 
and  the  questions  now  presented  were  not  considered  by  the 
court  White  v.  The  Springfield  Bank  (1  Barb.  S.  a  Rep. 
225)  was  not  a  well  considered  case,  and,  under  the  circum- 
stances, if  they  appeared  upon  that  motion  as  they  were 
developed  upon  the  hearing  of  the  case  on  the  merits,  the  de» 
cision  might  well  have  been  different,  and  yet  been  consistent 
with  all  the  cases  that  had  gone  before  it.  Stewart  v  Smcdl 
(2  Barb,  S.  G.  Rep.  559)  decided  that  a  person  could  not  be 
said  to  have  parted  with  value  for  a  note,  when  he  had  only 
given  credit  for  the  amount  of  it  upon  the  note  of  an  insolvent 
party — paper  which  he  knew  to  be  of  no  value*  And  that  is 
all  that  has  been  done  by  the  defendant  in  this  action  upon 
the  credit  of  the  drafts  which  tHey  claim  to  retain  and  enforce 
against  the  plaintiffs.  The  case  cited  was  decided  by  Judges 
Cady,  Willard  and  Edwards,  and  the  argument  of  Judge  Cady 
is  entirely  applicable  to  the  facts  of  this  case.  In  Montr 09s 
V.  Clark  (2  Sand/.  S,  0.  Rep.llS)  the  note  in  suit  was  trana- 
ferred  to  the  plaintiffs  in  part  payment  o{  a  note  they  held 
against  the  payee;  and  Judge  Sandford  instructed  the  jury 
that  if  the  note  had  been  diverted  irom  the  purpose  for  which 
it  was  made  by  the  defendant  and  lent  to  the  paj^ee,  the  plain- 
*  tiffs  could  not  recover ;  thus  directly  affirming  the  doctrine  of 
Rosa  V.  Brotherson^  and  the  other  cases  cited.  Of  course 
what  Vanderpoel,  J.  said  upon  this  point — the  plaintiff  hav* 
ing  recovered — is  entirely  obiter,  and  the  remark  was  not  as 
well  considered  as  it  would  have  been  if  it  had  been  material 
to  the  case.    Spear  v.  Myers  (6  Barb.  445)  was  decided  by 
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JndgeB  Jones,  Edmonds  and  Edwards,  and  distinctly  reaffirms 
the  doctrine  of  Bosa  v.  Brotherson,  that  parties  who  receive  a 
note  which  has  heen  improperly  put  in  circnlation,  in  payment 
of  an  existing  debt,  without  parting  with  any  value  for  it  at 
the  time,  or  surrendering  any  securities,  are  not  entitled  to 
hold  it,  as  against  the  rightful  owner.    The  plaintiflfs  had  re- 
ceived the  note  firom  Knapp,  their  debtor,  in  payment  of  their 
debt,  gave  him  a  receipt  for  it,  and  balanced  the  accounts  on 
the  books.    This  is  certainly  as  much  as  was  done  by  the  de- 
fendants here ;  for  their  cancelling  iron  was  of  no  more  force 
as  applied  to  the  papers,  than  was  the  receipt  given  to  the 
party.    Both  acts  were  open  to  explanation.     {Watervliet 
BoMk  V.    White,  1  Dento,  608.)     White  v.  TAe  Springfield 
Baakf  which  was  before  Judge  Edmonds,  in  Ist  Barbour,  was 
before  the  superior  court  of  the  city  of  New  York  on  its  merits, 
and  is  reported,  3  Sandf.  S,  0.  Sep.  222.    The  case  was  one 
of  an  absolute  discharge  of  a  precedent  debt,  and  also  one  in 
which  llie  defendants,  having  collateral  securities  to  a  given 
amount  and  which  covered  the  draft  given  up,  on  the  receipt 
of  the  note  of  the  plainti£P,  made  other  advances  in  lieu  of  the 
advances  made  upon  the  draft,  and  which  further  advances 
fdUy  exhausted  the  collaterals,  so  that  the  defendants  made  a 
case  of  very  strong  equity.    By  acting  upon  the  fcdth  and 
credit  of  the  plaintiff's  note  they  had  parted  with  value,  and 
unless  pennitted  to  retain  the  note  they  would  be  the  losers, 
to  its  full  amount.    But  in  this  case  the  defendants  are  in  as 
good  a  situation,  if  they  are  compelled  to  surrender  the  bills 
indorsed  1^  the  plaintiff,  as  they  would  have  been  if  they  had 
never  taken  them.    They  parted  with  nothing,  and  if  they 
can  collect  the  drafts  they  are  by  so  much  the  gainers  by  the 
experiment     Taungs  v.  Lee,  (18  Barb.  187,)  affirmed  2  Kem. 
551,  was  well  decided  in  accordance  with  the  previous  decis- 
ions of  the  courts  of  this  state.    In  consideration  of  the  note 
in  suit,  the  plaintiffs  had  withdrawn  from  the  bank  another 
note  of  the  party  from  whom  they  received  this  note  before  its 
maturity,  and  surrendered  it  to  the  maker.    In  other  words, 
Vol.  XXXL  13 
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they  had  taken  it  in  satis&ction  of  a  debt  not  yet  due  and 
surrendered  the  evidences  of  that  debt,  and  the  deoision  in  the 
court  of  appeals  was  put  upon  this  ground  alone.  Judge 
Johnson  says  :  '^  In  the  case  before  us,  the  note  was  received 
in  extinguishment  of  a  demand  upon  a  note  not  yet  due,  and 
the  note  was  delivered  up.  The  surrender,  upon  the  consid- 
eration of  a  security  not  due,  extinguishes  the  security.  The 
plaintiffs,  therefore,  became  holders  for  value,  and  are  entitled 
to  recover." 

There  was  nothing  in  this  oase  like  the  surrender  of  any  se- 
curity by  the  defendants  upon  receiving  the  drafts  indorsed 
by  the  plaintiff.  The  transaction,  as  between  them  and  Os? 
bom,  was  complete  when  the  latter  delivered  to  them  the  drafts. 
No  other  act  was  necessary,  or  was  contemplated,  to  ve«t  the  title 
to  the  drafts  in  them,  and  they  were  then  the  holders  of  both 
sets  of  securities.  The  one  was  therefore  collateral  to  the 
other,  as  found  by  the  judge.  The  subsequent  acts  of  the  de^ 
fendants  were  performed  by  their  own  volition  and  not  at  the^ 
request  of,  or  for  the  benefit  of,  any  third  party,  or  in  per- 
formance of  any  part  of  the  agreement  under  which  they  ac- 
quired title  to  the  paper.  Their  own  acts  cannot  be  resorted 
to,  to  fortify  their  own  title.  They  were,  however,  of  no  legal 
importance,  even  if  done  with  the  knowledge  and  assent  of 
Osborn.  The  equities  of  the  plaintiff  are  very  manifest,  and 
the  defendants  have  failed  to  show  a  legal  title  to  the  drafts, 
which  can  overcome  them. 

The  objection  to  evidence  of  what  passed  between  Osborn 
and  the  plaintiff,  at  the  time  the  indorsements  were  procured, 
is  clearly  untenable.  The  gist  of  the  action,  and  the  founda-f 
tion  of  the  plaintiff's  equities,  are  the  false  representations  of 
Osborn,  and  to  shut  out  the  evidence  of  the  declarations  of 
Osborn,  made  in  the  commission  of  the  fraud,  would  be  simrs 
ply  to  debar  the  injured  party  of  all  relief.  The  complaint 
does  not  necessarily  mean  that  the  representations  were  made 
in  the  presence  of  the  defendants'  cashier;  and  if  it  did,  that 
part  of  the  averment  would  be  immaterial,  so  far  as  the  case 
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npon  which  relief  was  finally  granted  is  concerned,  and  might 
well  have  been  disregarded,  or  considered  as  struck  oat  as  snr- 
plnsage. 

The  proof  offered,  of  the  purpose  for  which  the  drafts  re- 
mained in  the  possession  of  the  defendants  after  the  19th  of 
January,  1856,  was  inadmissible,  as  only  tendipg  to  show  the 
understanding  of  the  defendants  of  the  agreepaent  and  the  re- 
sulting l^al  rights  of  the  parties,  and  this  too  after  lia  mota, 
the  practical  construction  of  the  agreement  by  the  defendants 
after  suit  brought. 

The  oflfer  of  the  defendant  to  contradict  Osbom  as  to  an  im- 
material fact,  to  wit,  the  circumstances  attending  another 
transaction — a  prior  loan  from  the  defendants  of  $4000 — with 
which  the  plaintiff  was  not  connected,  was  properly  excluded. 
As  to  that  matter  the  defendants  had  made  Osbom  their  own 
witness,  and  were  not  allowed  to  contradict  him  by  way  of  im- 
peachment. So,  too,  the  evidence  offered  that  the  witness  for 
•the  defendwt  refused  to  swear,  in  the  affidavit  which  was  in- 
troduced with  a  view  to  discredit  him,  to  something  much 
more  favorable  to  the  defendants  and  much  more  discordant 
with  his  evidence  on  the  trial  than  was  actually  sworn  to  by 
him  in  the  affidavit,  was  not  competent,  as  it  did  not  explain 
the  fisu^ts  stated  in  the  affidavit,  or  tend  to  qualify  them  or  ex- 
plain or  account  for  the  discrepancy,  if  any  existed,  between 
the  statements  in  the  affidavit  apd  the  evidence  given  on  the 
trial 

These  are  all  the  questions,  and  all  the  execeptions  which 
were  made  by  the  counsel  for  the  defendants  in  his  printed 
points,  or  presented  by  him  upon  the  argument ;  and  I  am 
unable  to  discover  any  error  calling  for  a  reversal  of  the  judg- 
ment. 

The  judgment  must  be  affirmed,  with  costs. 

[Oran»A  Obnbral  Tbsx,  January  6, 1857.    Hvhbard,  Pratt,  Bacon  and 
IT.  F.  AUm,  JnBtioes.] 
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Road  Cohpant, 

Forwarders  and  warehousemen  are,  like  other  agentSi  hound  hy  the  directions 
of  their  principals.  The  directions  constitute  a  part  of  their  authoritji 
and  operate  as  a  limit  upon  it. 

Any  unnecessary  deviation  or  departure  from  the  instnicUons  is  at  the  peril 
of  the  agent,  and  renders  him  liahle  for  any  loss  resulting  firom  it 

But  a  deyfution  from  the  course  marked  oi|t  hy  the  principal,  which  is  render- 
ed neceosi^  hy  the  circumstances  of  the  case,  which  were  not  foreseen  by 
the  principal,  is  Justifiably,  tf  ^e  agent  zeroises  the  care  and  skill  which 
the  character  of  his  agency  ci^ls  for ;  unless  the  instructions  amount,  in 
substance,  to  a  prohibition  of  the  act  in  any  other  than  tho  prescribed  method. 

The  plainti^  shipped,  at  Little  Falls,  on  the  defendants*  pars,  certain  goods 
consigned  to  a  person  in  New  York,  with  directions  to  th9  defendants  to 
forward  from  Albany  by  the  **  t^eople's  Line"  of  steamboats.  On  the  arri- 
yal  of  the  cars  at  Albany  the  People's  Line  refused  to  take  the  freight. 
The  nayigation  of  the  Hudson  river  being  about  closing,  the  defendants 
shipped  the  goods  by  the  fickford  line  of  tow  boats,  a  responsible  line  and 
in  good  reputation,  which  was  the  usual  mode  of  conveying  freight,  of  that 
kind.  The  property  being  lost  on  its  passage  from  Albany  to  {{ew  Torki 
by  the  perils  of  navigation ;  it  %pas  held  that  the  defendants,  in  consequence 
of  theref^isal  of  the  People's  ^ine  to  carry  the  freight,  were  in  possession 
*  of  it  as  forwarders  without  any  directions  as  to  the  route  or  peans  of  con- 
▼oyance,  and  were  therefore  boqnd  to  exercise  their  discretion,  and  select 
the  best  that  presented ;  that  the  established  \isage  and  coi\rse  of  business 
became  the  rule  of  duty  governing  them ;  and  that  having  forwarded  the 
goods  by  the  custoinary  method,  they  were  not  liable  for  the  loss. 

ACTION  to  recover  the  value  of  a  quantity  of  tow,  loat  on 
its  passage  from  Albany  to  New  York  by  some  of  the 
perils  of  navigation.  The  cause  was  tried  before  Judge  Pratt^ 
at  the  Herkimer  circuit,  without  a  jury,  On  the  trial  it  ap« 
peared  that  the  bales  and  sacks  of  tow  were  put  in  the  de- 
fendants' cars  at  Little  Falls,  consigned  to  E.  Ludlow,  jr., 
New  York,  with  directions  to  the  defendants  to  forward  from 
Albany  by  the  People's  Line  of  steamboats.  On  the  arrival 
of  the  train  of  cars  at  Albany,  that  line  of  steamboats  refused  to 
take  the  freight,  upon  the  ground  that  they  could  not  take  it 
without  violating  an  act  of  congress.  The  navigation  of  the 
Hudson  river  was  about  closing,  and  the  defendants  shipped 
the  property  by  the  Eckford  line  of  tow  boats,  a  responsible 
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line  and  in  good  reputation,  which  was  the  usual  mode  of  con- 
veyance of  fipeight  of  this  kind.  The  judge  at  the  circuit 
gave  judgment  for  the  plaintiffs,  for  the  value  of  the  freight, 
with  interest,  and  the  defendants  appealed  from  that  judgment 

(7.  B.  Cochrane^  for  the  appellants. 

G.  A.  Hardin^  for  the  respondents. 

By  the  Oowtt,  Vfv  F.  Allen,  J.  There  is  no  dispute  as 
to  the  relations  which  the  parties  occupied  towards  each  other, 
in  respect  to  the  lost  property.  They  agree  that  the  property 
was  delivered  to  the  defendants  at  Little  Falls,  to  be  by  them 
carried  and  conveyed  to  Albany  and  to  be  by  them  forwarded 
thence  to  Sew  York,  with  directions  to  forward  it  by  a  par- 
ticular line  of  steamboats.  It  is  conceded  that  the  liability  of 
the  defendants  as  carriers  ceased  with  the  arrival  of  the  goods 
at  Albany,  and  that  fit)m  that  time  they  occupied  a  different 
relation,  and  Were  charged  with  different  duties  and  respon- 
8ihilitie&  The  defendants  then  became  mere  warehousemen 
and  forwaiders,  and  liable  only  fot  a  breach  of  any  duty  grow- 
ing out  of  those  relations.  They  were  in  the  situation  of  one 
receiving  goods  to  forward^  having  no  concern  in  the  means  of 
tniDsportation,  or  interest  in  the  freight,  and  were  therefore 
mere  warehousemen  and  agents  of  the  plaintifib.  (Story  on 
BaUmentSy  §  502.)  It  can  make  no  difference  in  their  liabil- 
ity whether  they  became  possessed  of  the  property  at  Albany 
by  receiving  it  from  their  own  cars,  ot*  by  receiving  it  by  some 
other  channel  It  is  their  possession  for  a  specific  purpose, 
ndiich  determines  their  character  and  furnishes  the  rule  of 
their  liability.  They  were  responsible  only  for  ordinary  care 
and  skill  and  diligence.  (Story  on  BaUmentSy  §§  442,  455. 
1  Parsons  on  Contracts^  617.  Roberts  v.  Turner,  12  John. 
232.  PlaU  V.  Hibbardy  7  Cowm,  497.)  In  the  absence  of 
any  specific  directions  as  to  the  mode  or  route  of  conveyance, 
the  duty  of  the  defendants  would  have  been  well  discharged 
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by  forwarding  the  goods  in  th^  accustomed  and  usual  manner, 
according  to  the  course  of  trade,  by  a  responsible  and  reputa- 
ble individual  or  aesodation.  (Brovm  v.  Deniaon^  2  WendL 
593.  Ackley  v.  KeUogg,  8  Cowen^  223.  V<Xn  Sanbvoord  v.  8t 
John^  6  Hilly  157.)  Forwarders  and  warehousemen  are,  how- 
ever, like  other  agents,  bound  by  the  directions  of  their  princi- 
pals. The  directions  constitute  a  part  of  their  authority,  and 
operate  as  a  limit  upon  it.  {Story  on  Agency y  §  192.  Dun- 
lap' 8  Paley,  3,  n.  A.)  Any  unnecessary  deviation  or  depart- 
ure from  the  instructions  is  at  the  peril  of  the  agent,  and 
renders  him  liable  for  any  loss  resulting  from  it.  He  becomes 
the  insurer  of  the  goods  of  his  principal  if,  without  authority 
or  contrary  to  instructions,  he  causes  them  to  be  shipped 
or  forwarded  to  their  place  of  destination  by  a  route  or 
means  of  conveyance  of  his  own  choosing.  {AcJdey  v.  Kel- 
loggj  supra,)  But  a  deviation  from  the  course  marked  out 
by  the  principal  which  is  rendered  necessary  by  the  drcum- 
cumstances  of  the  case,  which  were  not  foreseen  by  the  prin- 
cipal, is  justifiable^  if  the  agent  exercises  the  care  and  skill 
which  the  character  of  his  agency  calls  for.  He  may,  if  it  be- 
comes impossible  to  exectite  his  agency  in  the  precise  manner 
directed,  adopt  the  ordinary  and  usual  method  for  accomplish- 
ing the  same  purpose ;  and  if  he  does  so  with  ordinary  care, 
skill  and  diligence,  he  will  not  be  responsible  for  the  conse- 
quences, but  his  acts  will  be  the  acts  of  his  principal ;  unless, 
indeed,  the  instructions  amount  in  substance  to  a  prohibition 
of  the  act  in  any  other  than  the  prescribed  method.  (For- 
rester V.  Boardmany  1  Story's  Bep,  51.  Judson  v.  SturgiSy 
5  Dayy  556.  Story  on  Agency,  §§  193,  194.)  This  would 
be  so,  especially  in  cases  where  the  departure  from  instructions 
was  circumstantial  merely,  and  not  substantial.  All  that  the 
law  requires  is  a  substantial  compliance  with  the  orders  of 
the  principal,  (ParkhiU  v.  Tmlayj  15  Wend.  431;)  and  a 
deviation  from  the  appropriate  course  will  not  vitiate  his  act 
if  it  be  inmiaterial,  or  circumstantial  only,  and  does  not  in 
substance  exceed  his  right  and  duty.    (Story  on  Agency ^  §  85.) 
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Ist  There  is  no  evidence,  and  no  circumstance  from  which 
it  cah  be  inferred,  that  the  intention  of  the  plaintiff  was  that 
the  goods  should  be  sent  from  Albany  to  New  York  only  by 
the  "People's  Line,"  and  that  if  they  could  not  be  forwarded 
by  that  line  they  were  to  be  detained  at  Albany,  and  not  sent 
forward.  It  was  not  so  expressed  in  the  direction,  and  no 
provision  was  made  by  the  plaintiff  for  the  goods  at  Albany, 
m  that  contingency.  In  the  mai^n  or  at  the  foot  of  the 
freight  way-bill  from  Little  Falls  to  Albany,  not  making  a 
part  of  the  way-bill,  or  the  direction  of  the  goods,  are  the 
woids  "  via  People's  Line,"  designed  only  as  a  memorandum 
by  way  of  direction  to  the  rail  road  servants  at  Albany ;  and 
this  is  the  only  evidence  in  the  case  of  any  direction  being 
given  by  the  consignors. 

2d.  The  substantial  thing  to  be  accomplished  was  the  send- 
ing of  the  goods  forward  to  New  York  The  particular  boat 
at  vessel  by  which  they  should  be  forwarded  was  merely  cir- 
comstabtial ;  aUd  if  the  directions  in  that  respect  could  not  be 
obeyed,  the  substantial  thibg  to  be  done  could  be  accomplish* 
ed,  and  it  devolved  upon  the  agent,  in  the  exercise  of  ordinary 
diligence,  to  see  that  it  was  done.  And  had  the  defendants 
omitted  to  forward  the  goods  in  the  usual  manner  and  accord- 
ing to  the  course  of  trade,  and  detained  them  in  their  ware- 
house at  Albany  and  harm  had  come  to  them  there,  or  the 
plaintifb  bad  sustained  damages  by  the  delay,  they  would  have 
been  liable  in  damages.  The  established  usage  and  course  of 
business  became  the  rule  of  duty  binding  upon  the  agent  in 
order  to  carry  out  the  substantial  end  and  object  of  the  agency, 
and  evidence  of  this  Uniform  usage  was  competent,  and  was 
controlling  in  the  case«  (  Van  Santvoord  vt  8t.  John,  supra. 
Hinion  V.  Locke,  6  StU,  437.) 

3d.  It  became  impossible  to  comply  with  the  directions  of 
the  principal,  without  the  fault  of  the  agent,  and  it  was  a 
case,  therefore,  for  a  departure  from  those  directions;  and 
within  all  the  cases  it  is  only  an  unnecessary  departure  that 
renders  an  agent  liable,  or  avoids  his  acts. 
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4tL  The  defendants  really,  as  the  resalt  of  the  refiisal,  in 
consequence  of  inability  of  the  "  People's  Line*'  to  carry  the 
freight,  were  in  the  possession  of  it  as  forwarders  without  any 
directions  as  to  the  route  or  means  of  conveyance,  and  there- 
fore bound  to  exercise  their  discretion,  and  select  the  best  that 
presented.  The  People's  Line  could  not  take  it;  but  this 
was  not  known  either  to  the  plaintifis  or  defendants  at  the  time 
the  direction  was  given,  and  it  was  as  if  no  direction  had  been 
given.  It  was  as  if  there  had  been  no  '^  People's  Line,"  or 
their  means  of  transportation  had  been  destroyed  between 
the  giving  of  the  directions  and  the  arrival  of  the  goodB  at 
Albany.  The  direction  was  given  in  good  faith,  but  was  im- 
possible of  execution,  and  What  is  the  innocent  forwarding  mer- 
chant to  do  ?  He  has  to  adopt  a  course  without  the  aid  of  the 
property  owners.  They  have  intimated,  by  their  consignment, 
a  desire  that  the  property  shall  be  sent  to  New  York,  and  the 
presumption  is  that  the  desire  is  that  it  shall  be  forwarded 
without  delay  or  the  ezpeuse  and  risk  of  intermediate  storage. 
I  think  the  duty  was  obvious  to  carry  out,  as  near  as  might  be, 
the  plainly  declared  intentions  of  the  principal.  There  was 
no  time  to  be  lost ;  the  boat  on  which  the  freight  was  shipped 
was  the  last  tow  that  went  down  the  river,  in  the  fall  of  1854 
A  delay  for  instructions  would  have  lost  the  opportunity. 
The  freight  by  the  river  was  6  cents  per  hundred  pounds ;  by 
rail  road  the  chai^  would  have  been  25  cents  per  hundred 
pounds.  The  rule  must  be  the  same  as  to  the  duties  and 
powers  of  the  agent  whether  the  owner  and  shipper  of  .the 
goods  resides  within  fifty  or  five  hundred  miles  of  the  forward- 
ing merchant,  if  he  is  not  in  fact  present  so  as  to  be  able  to 
be  coimseled  on  the  spot. 

The  judgment  should  be  reversed  and  a  new  trial  granted^ 
costs  to  abide  the  event. 

[Onxiba  Oenbbal  Tbbx,  January  6,  1857.    HMxx/rd,  PraU,  Bacon  nxA 
W.  F.  AUm,  JiMtices.] 
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Where  the  owner  of  premises,  leased  by  him  fbr  a  term  of  yean,  at  an  annual 
rent  of  11600-,  executed  a  mottgage  thereon  to  W.,  whb  assigned  the  same 
to  the  plaintiff,  and  the  mortgagor,  sabstfqaently  and  before  the  mortgage 
diri)t  became  doe,  assigned  to  T.  |4600  of  the  rdnt  first  to  accrue  on  the 
lease,  of  whibh  assignment  the  plaintiff  had  notice ;  JTUtf,  in  an  action  to 
foreclose  the  mortgage,  that  as  between  T.  and  the  plaintiff,  T.  was  entitled 
to  the  rents  and  profits  of  the  premises,  which  accrued  between  the  time 
whflo  the  mortgage  debt  became  due  and  the  time  of  the  appointment  of  the 
reoeiTer  fa  the  forsdoenre  suit ;  although  it  appeared  that  the  mortgagor 
was  insolyent,  and  the  mortgaged  premises  were  an  inadequate  security  for 
the  mortgage  debtt 

Unless  there  be  a  special  clause  to  that  effect,  in  a  mortgage,  the  mortgagee 
has  no  liea  upon  the  rents  and  pn^ts ;  and  as  a  general  rule  the  mortgagor, 
mtH  the  sale,  is  entitled  to  remain  in  possession. 

But  ooorts  of  equity,  under  certain  circumstances,  will,  after  default,  in  an  ac- 
tion for  foredoeure  and  sale,  anticipate  the  final  judgment  by  the  appoint- 
ment of  a  receiver)  and  in  effbct  put  the  mortgagee  in  possession  and  allow 
1dm  to  dirert  tlie  rents  and  profits  of  the  mortgaged  premises  from  the 
hands  of  the  mortgagor,  and  hold  them  as  additional  security  for  the  pay- 
ment of  the  mortgage. 

To  entitle  him  to  this  relief  it  must  appear  that  the  mortgaged  premises  are 
an  madeqoate  security  for  the  debt,  and  that  the  mortgagor,  or  other  person 
Uabie  for  the  mortgage  debt,  is  insolyent. 

This  relief  does  not  groFW  directly  out  of  the  relations  of  the  parties,  or  the 
stipulations  contained  in  the  mortgage,  but  out  of  equitable  consideraUons 
alone.  It  is  not  a  matter  of  strict  right,  but  is  addressed  to  the  sound  dis- 
crstioD  of  the  court. 

B  jioat  that  when  the  mortgagor  is  iosolyent,  and  ftdls  to  pay,  at  the  day  ap- 
pointed, and  the  mortgaged  premises  are  an  inadequate  security,  as  between 
the  mortgagor  and  mortgagee  it  is  within  the  equitable  discretion  of  the 
court  to  allow  the  latter  to  intercept  the  rents  and  profits,  for  his  better  pro- 
tection from  loss.  And  that  tills  b  the  utmost  extent  to  which  the  relief 
has  been  granted,  or  to  which  it  can  be  granted,  within  any  admitted  prin- 
ciple of  equity. 

Where  a  third  person  took,  for  a  valuable  consideration,  an  assignment  of  the 
rents  of  mortgaged  premises,  before  any  default  bad  occurred  in  the  pay- 
ment of  the  mortgage  debt,  and  before  there  was  any  reason  to  anticipate 
that  the  mortgagor  would  become  insolrent ;  Held  that  his  equity  was  su- 
perior to  that  of  the  mortgagee,  upon  the  mortgaged  premises  proving  inad- 
equate to  tlie  payment  of  the  mortgage  debt. 
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FPEAL  firom  a  judgment  entered  at  a  special  term,  after 
a  trial  at  the  circuity  before  a  justice  of  the  courts  without 
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a  juiyi  The  action  was  for  the  foreclosure  of  a  mortgage, 
dated  AprQ  11, 1854,  given  by  Charles  A.  Wheaton  and  wife 
to  Etoraoe  Wheaton,  to  secure  the  payment  to  him  of  the  sum 
of  $10,000  in  two  years,  with  interest  annually.  The  bond 
and  mortgage  were  assigned  by  Horace  Wheaton  to  the  plaintiff 
on  the  same  day,  to  secure  the  payment  of  his  three  prom- 
issory notes  of  $5000  each,  held  by  the  plaintifi^.  The  mort- 
gage and  assignment  were  properly  recorded  April  24,  1854. 
The  mortgaged  premises  were  leased  by  Charles  A.  Wheaton 
to  William  W.  Teall,  November,  1852,  for  ten  years,  at  an 
annual  rent  of  $1500.  Lease  recorded  December  21,  1852. 
On  the  17th  of  February,  1855,  $4550  of  the  rent  first  to 
accrue  after  May  15, 1855,  was  assigned  by  Charles  A.  Whea- 
ton to  the  defendant  Tallman.  Notice  of  the  assignment  was 
given  to  the  cashier  of  the  plaintiffs'  bank  on  the  15th  of  May, 
1855.  The  plaintiff,  in  the  complaint,  besides  praying  for  a 
decree  of  foreclosure,  asked  for  an  injunction  against  the  de- 
fendant Tallman,  to  restrain  him  from  receiving  the  rent  as- 
signed, and  that  a  receiver  be  appointed.  An  injunction  was 
issued,  but  no  receiver  was  appointed  until  the  final  decree  was 
made,  which  Was  on  the  21st  Nov.  1856.  Both  the  mortgagor 
and  assignor  and  the  maker  and  indorser  of  the  tiotes  were  in- 
solvent, and  the  mortgaged  premises  are  an  inadequate  security. 
The  judgment  was  for  the  amount  reported  due  by  the  clerk, 
upon  a  referehce  to  him  for  the  purpose.  It  Was  also  adjudged 
that  the  plaintitf  was  entitled  to  the  rents  from  the  time  the 
mortgage  became  due,  vi^.  April  11, 1856^  and  disallowed  the 
claim  of  Tallman  to  any  of  the  subsequent  rents.  The  de- 
fendant Tallman  appealed. 

Charles  Andrews^  for  the  appellant.  I.  i!he  bank^  by  the 
renewal  of  the  notes  for  which  it  held  the  mortgage  as  se- 
curity, without  the  conseht  of  the  defeiidatit  Tallman,  and 
after  notice  of  the  assignment  of  th^  lease  to  him,  released  any 
right  it  may  have  had,  to  priority  of  jjayment,  out  of  the 
rent  accruing  upon  the  lease. 
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II.  The  defendant  Tallman,  as  assignee  of  the  rent,  is  en- 
titled to  all  the  rent  which  had  become  due  on  the  lease  be- 
fore the  actual  appointment  of  a  receiver  in  this  action. 
{Hofoea  V.  Bipley,  10  Patgrc,  44.  Astor  v.  Turner^  11  id. 
436.  6  id,  38.  Welder  y.  Houghton,  1  Pick.  88.  6Sandf. 
S.  C.  B.  450.  6  Barb.  133.)  This  question  may  be  considered 
in  two  views ;  Ist.  Where  a  lease  is  executed  subsequent  to 
the  mortgage.  2d.  Where  a  lease  is  executed  prior  to  the 
mortgage.  (1.)  The  case  oiPope  v.  Briggs,  (9  Bam.  d  Ores. 
245,)  decided  that  a  mortgagee,  after  the  mortgage  became 
dne^  was  entitled  to  rents  accruing  after  notice  to  the  lessee 
of  the  forfeiture  of  the  mortgage,  upon  a  lease  subsequent  to 
the  mortgage.  This  was  on  the  principle  that  the  legal  estate 
and  the  immediate  right  of  entry  was  in  the  mof  tgagee,  upon 
forfeiture,  and  that  if  the  lessee  continued  in  possession  after 
notice,  he  should  be  held  to  be  a  tenant  of  the  one  entitled  to 
the  possession.  This  case  has,  however,  been  overruled  in 
Partington  v.  Woodcock^  (6  Nev.  it  Man.  672))  where  it  is 
held  that  while  a  tenant  could,  under  such  circumstances,  pro- 
tect himself  by  payment  to  the  mortgagee,  he  was  not  bound 
to  account  to  him.  {McKircher  V;  Hawlet/y  16  John.  289.) 
(2.)  When  a  mortgage  has  become  due,  the  mortgagee  is  not 
entitled  to  the  rent  upon  a  lease  executed  prior  to  the  mort- 
gage, unless  there  has  been  an  entry  by  the  mortgagee,  or  in 
case  of  an  equitable  mortgage,  what  is  equivalent,  a  decree  of 
sale,  and  the  appointment  of  a  receiver.  (Ex  parte  Living, 
38  Eng,  Com,  Law  Bep.  343.)  The  principle  upon  which, 
under  the  English  law,  the  mortgagee  is  entitled  to  the  rents, 
rests  upon  the  fact  that  he  is  the  legal  owner  of  the  estate, 
and  after  forfeiture  is  entitled  to  the  immediate  possession,  or 
to  the  rents  and  profits,  which  are  its  equivalent.  In  this 
state,  since  the  statute  preventing  a  mortgagee  from  bringing 
ejectment,  and  giving  him  no  right  of  possession  before  fore- 
closure, the  mortgagee  has  no  legal  right  to  the  rents  and 
profits  accruing,  before  he  acquires  an  absolute  title.  The 
mortgagor  or  his  lessee  cannot  be  regarded  as  trespassers,  and 
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the  mortgagor  takes  the  rents  as  owner,  and  Hot  as  receiver 
for  the  mortgagee.  (4  KerUy  I7l.)  If  he  gains  the  possess- 
ion,  it  most  be  by  contract  with  the  mortgagor,  or  by  one 
with  the  tenant  subsequent  to  the  forfeiture,  or  by  the  aid  of 
a  court  of  equity,  which  aid  would  be  afforded,  when  the  per- 
nancy of  the  rents  and  profits  became  indispensable  to  the 
mortgagee's  indemnity.  (Id,  172.)  The  doctrine  that  a 
court  of  equity,  can  now  in  this  state,  pending  a  foreclosure, 
interfere  with  the  rents  and  profits,  by  the  appointment  of  a 
receiver,  when  the  mortgagee  has  not  protected  himself  by 
covenants,  seems  to  be  inconsistent  with  the  legal  relation  of 
the  parties,  and  to  be  founded  upon  the  principle  that  the 
mortgagee  is  the  legal  owner  of  the  estate,  which  no  longer 
exists.  At  all  events,  no  lien  was  acquired  by  the  plaintiff  till 
the  appointment  of  a  receiver ;  and  the  quasi  possession  of  the 
receiver  is  not  a  possession  as  owner  of  the  reversion,  or  as 
the  representative  of  such  owner.  He  can,  at  most^  only  re- 
cover such  rents  as  accrue  during  his  possession. 

ill.  No  specific  lien  was  acquired  by  the  plaintiff  upon  the 
rents  till  the  receiver  was  appointed.  As  to  the  rents  due,  the 
defendant  Tallman  had  an  absolute  property  in  them,  by 
virtue  of  his  assignment  from  Wheaton.  And  the  appoint- 
ment of  the  receiver  would  not  relate  back,  so  as  to  deprive 
Tallman  of  the  rents  which  had  accrued,  (ff  Sanc^.  S.  O. 
Sep.  450.) 

lY.  The  defendant  Tallman  is  entitled  to  collect  and  re- 
ceive rents  sufficient  to  satisfy  his  entire  claim,  before  any  ap- 
plication of  them  is  made  upon  the  plaintiff's  mortgage.  The 
plaintiff  took  the  mortgage  with  notice  of  the  lease  to  TealL 
When  the  defendant  took  the  assignment  from  Wheaton,  of 
the  rents  to  accrue  on  the  lease,  no  defietult  had  occurred  in 
the  condition  of  the  mortgage.  The  mortgage  was  not  taken 
upon  the  faith  of  Wheaton's  remaining  the  owner  of  the  lease, 
and  by  its  terms  it  does  not  convey  the  rents.  By  the  mort- 
gage, the  plaintifib  acquired  no  lien  on  the  rents,  and  Tallman, 
having  become  a  bona  fide  purchaser  of  the  rents,  before  any 
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lien  was  acquired  by  the  plaintiff^  is  entitled  to  priority  until 
payment  of  his  debt. 

Wm.  J.  Sough,  for  the  plaintiff,  I.  The  judgment  is  clearly 
right  The  facts  in  the  case  entitled  the  plaintiff  to  a  judg- 
ment of  foreclosure  and  sale,  and  for  the  amount  of  the  mort- 
gage debt  against  the  parties  personally  liable  to  its  payment, 
and  to  the  rent  which  accrued  after  the  mortgage  debt  became 
payable,  in  case  of  a  deficiency.  The  complaint  was  taken 
pro  confesso  against  all  the  defendants,  except  Tallman« 
The  amount  due  upon  the  bond  and  mortgage  was  regularly 
computed  and  reported,  pursuant  to  an  order  of  referenca 
What  right  has  the  defendant  Tallman  to  questionit  ?  Clear* 
ly  none,  under  the  evidence  given  in  his  behalf  upon  the  trial, 
except  as  to  the  rent. 

II.  The  plaintiff  is  entitled  to  the  rents,  under  the  facts 
found,  which  have  accrued  since  the  mortgage  debt  became 
payable,  in  case  of  a  deficiency,  as  is  adjudged.  (  WoodfalFe 
Jxindlord  and  Tenant,  465.  Chamber^  Land,  and  Ten.  581. 
A  Kent,  165,  6.  5  Faige,  38,  42.  8  id.  565,  568.  11  id. 
436,  437.  3  Sand.  Oh.  Mep.  69,  71, 72.)  The  lease  was  as- 
signed to  Tallman,  after  the  recording  of  the  mortgage,  and 
he,  as  assignee,  took  and  possesses  the  same  rights  which  he 
could  h^ve  t^ken  as  grantee  of  the  mortgaged  premises, 
lind  no  greater,  subject  to  the  possession  of  the  lessee,  and  to 
the  lien  of  the  mortgage.  He  stands  in  the  place  of  the  mort- 
gagor, and  has  no  superior  rights,  (  Woodf.  L.  and  T  557, 8.) 
AxnI  it  is  well  settled,  that  the  mortgagee's  right  to  the  rents 
which  remaiQ  unpaid,  are  superior  to  that  of  the  grantee  of 
the  mortgaged  premises.     (3  Sand.  Ch.  71.) 

By  the  Court,  Pbatt,  J.  It  is  somewhat  difficult  to  un- 
derstand upon  what  principle  the  decision  at  special  term  was 
based.  If  I  do  not  mistake  the  purport  of  the  judgment,  the 
quarter's  rent  due  May  15tb,  1856,  was  apportioned,  the  de- 
fendant Tallman  being  allowed  rent  to  April  11th,  the  day 
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upon  which  the  mortgage  became  dne,  and  the  plaintiff  the 
rent  for  the  remainder  of  the  quarter  and  subsequently.  If 
upon  default  in  paying  the  money  due  upon  the  mortgage  on 
the  11th  of  April,  the  bank  was  entitled  to  the  rents  which 
should  subsequently  accrue,  it  was  entitled  to  the  amount  for 
the  entire  quarter  ending  May  15th.  It  was  at  that  time,  and 
not  before,  that  the  quarter's  rent  accrued.  No  rent  for  that 
quarter  could  be  said  to  accrue  before  that  time. 

Again ;  costs  of  the  litigation  were  allowed  to  Tallman, 
although  he  is  substantially  beaten  in  the  suit.  And  if  he 
twas  entitled  to  costs  at  all,  he  should  have  recovered  of  the 
plaintiff;  but  instead  of  that,  the  judgment  directs  them  to  be 
paid  out  of  the  fund,  which  was  substantially  directing  them 
to  be  paid  by  the  Wheatons,  who  did  not  litigate  at  all,  but 
suffered  judgment  to  go  by  default.  Stronger  still,i^he  plaintiff 
is  allowed  full  costs  of  a  litigated  suit,  with  some  two  or  three 
hundred  dollars  extra  costs  to  be  paid  out  of  the  land  ;  in  other 
words,  to  be  paid  by  the  Wheatons.  Here  are  two  parties 
getting  up  a  severe  litigation  on  a  collateral  matter,  and  both 
are  allowed  costs  and  extra  compensation  to  the  amount  of 
four  or  five  hundred  dollars,  to  be  paid  by  the  parties  that 
had  no  interest  in  the  litigation,  and  who  suffered  judgment 
to  go  against  them  by  default.  These  matters  are  not  before 
us  upon  this  appeal,  and  were  undoubtedly  the  result  of  some 
arrangement  on  the  part  of  the  counsel,  to  which  the  attention 
of  the  court  was  not  probably  called.  Still  they  appear  in  the 
record.  I  have  attended  to  them  in  order  that  it  may  ap-p 
pear  that  such  practice  does  not  meet  with  the  approbation 
of  the  court. 

But  the  principal  question  in  this  case  arises  out  of  the  claim 
of  the  parties  to  the  rents  which  accrued  between  the  time 
when  the  mortgage  became  due  and  the  time  of  the  actual 
appointment  of  a  receiver. 

At  common  law  the  mortgagee  was  deemed  to  be  vested  with 
the  legal  title,  and  had  the  right  to  take  the  immediate  pos- 
session of  the  mortgaged  premises.    The  mortgagor  in  possess- 
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ion  was  deemed  simply  a  tenant  at  wiU,  or  rather  at  sujTer- 
anoe^  and  henoe  the  mortgagee  coold  sustain  ejectment  against 
him  to  recover  possession,  without  notice  to  quit.  In  equity 
the  relations  between  mortgagor  and  mortgagee  were  deemed 
very  different.  There  the  mortgagor  was  deemed  the  owner, 
the  mortgage  being  deemed  a  mere  personal  security,  and  the 
mor%agee  was  considered  as  having  merely  a  lien  or  security 
for  the  payment  of  the  mortgage  debt,  which  he  could  enforce 
by  foreclosure.  These  equitable  considerations  of  course  were 
not  without  their  effect  upon  even  the  legal  rights  and  reme- 
dies of  the  parties ;  so  that  in  courts  of  law  the  mortgager  in  ^ 
possession  could  not  be  deemed  a  trespasser,  nor  compelled  to 
account  for  the  rents  and  profits  which  he  had  actually  received 
while  in  possession.  Yet  the  mortgagee,  under  his  right  to 
enter,  could  thus  intercept  at  any  time  the  receipt  of  accruing 
rents.  And  when  the  premises  were  in  possession  of  a  tenant 
who  had  entered  under  the  mortgagor,  prior  to  the  mortgage, 
the  mortgagee,  by  giving  him  notice,  could  compel  him  to  pay 
the  rent  to  him.  At  one  time  this  right  was  supposed  to  ex- 
ist, whether  the  lease  was  prior  or  subsequent  to  the  mort- 
gage ;  but  the  later  cases  make  a  distinction,  holding  that 
without  a  voluntary  attornment  to  the  mortgagee  by  a  tenant 
under  a  lease  subsequent  to  the  mortgage,  there  is  no  relation 
of  landlord  and  tenant  existing  between  them.  In  case  of  a 
prior  lease  the  mortgagee,  by  giving  the  tenant  notice  of  his 
mortgi^,  could  require  the  latter  to  pay  him  as  well  unpaid 
Tent  which  had  accrued  subsequent  to  the  mortgage  as  that 
ifhich  should  thereafter  accrue.  (Piatt  on  LeaseSy  165.)  In 
this  state  the  principles  of  the  rule  in  English  courts  of  law 
and  equity  have  been  essentially  changed.  Even  before  the 
revised  statutes,  ejectment  could  not  be  sustained  in  our  courts 
by  the  mortgagee  without  notice  to  quit,  and  under  those  stat- 
utes the  right  to  maintain  ejectment  is  wholly  taken  away. 
The  mortgage  is  now,  both  at  law  and  in  equity,  in  this  state 
deemed  simply  a  lien  for  the  security  of  the  mortgage  debt ; 
the  mortgagor  being  deemed  vested  with  the  legal  estate,  both 
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at  law  and  in  equity.  (2  Paige,  68.  5  Wend.  602,  2  Barb. 
Gh.  119.  11  Paige,  503.  3  Benio,  232.)  Under  this  radi- 
cal  change  in  the  relations  which  formerly  existed  hetween  the 
parties^  the  legal  remedies  of  the  parties,  as  against  each  other, 
must  necessarily  he  materially  modified  from  what  they  were 
under  the  English  rule. 

The  power  contained  in  the  mortgage  simply  authorizes  the 
mortgagee,  upon  default  of  payment,  to  sell  the  premises  at 
puhlio  auction,  and  to  apply  the  proceeds  of  such  sale  to  the 
payment  of  the  mortgage  debt.  Unless  there  be  a  special 
dause  to  that  effect^  the  mortgagee  has  no  lien  upon  the  rents 
and  profits ;  and  as  a  general  rule  the  mortgagor,  until  the 
sale,  is  entitled  to  remain  in  possession.  Hence  it  was  held  in 
EnMign  v.  Colbumj  (11  Paige,  503,)  that  the  mortgagee  has 
no  lien  upon  timber  cut  upon  the  premises  in  good  faith, 
though  the  latter  was  at  the  time  insolvent,  and  the  premises 
were  an  insufficient  security  for  the  mortgage  debt  Nor  has 
he  at  law  any  remedy  for  the  rents ;  for  until  sale  he  has  no 
1^1  right  to  the  possession.  The  power  of  sale  only  contem-^ 
plates  an  appropriation  of  the  proceeds  of  the  sale  of  the  prem- 
ises to  the  payment  of  the  debt  (10  Paige,  44.  5  id.  42. 
8  id  565.    6  Barb.  133.) 

But  courts  of  equity,  adhering  to  the  ancient  practice,  under 
certain  circumstances  will,  after  default  in  an  action  for  foreclo- 
sure and  sale,  anticipate  the  final  judgment  of  the  court  by  the 
appointment  of  a  receiver,  and  in  effect  put  the  mortgagee  in 
possession  and  allow  him  to  divert  the  rents  and  profits  of  the 
mortgaged  premises  from  the  hands  of  the  mortgagor,  and  hold 
them  as  additional  security  for  the  payment  of  the  mortgage. 
To  entitle  him  to  this  species  of  equitable  ejectment  it  must 
appear  that  the  mortgaged  premises  are  an  inadequate  security 
for  the  debt,  and  that  the  mortgagor  or  other  person  liable  for 
the  mortgage  debt  is  insolvent.  This  relid',  it  will  be  readily 
seen  from  the  conditions  necessary  to  its  enjoyment,  does  not 
grow  directly  out  of  the  relations  of  the  parties  or  the  stipu- 
lations contained  in  the  mortgage,  but  out  of  equitable  con- 
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fliderations  alone.  It  is  not  therefore  a  matter  of  fltrict  right, 
bat  is  addressed  to  the  sound  discretion  of  the  conri  When 
the  mor^agor  is  insolvent  and  fails  to  pay  at  the  day  appoint- 
ed, and  the  mortgaged  premises  are  an  inadequate  security,  as 
between  the  mortgagor  and  mortgagee  it  might  well  be  deemed 
within  the  equitable  discretion  of  the  court  to  allow  the  latter 
to  intercept  the  rents  and  profits,  for  his  better  protection  from 
loss.  And  this  simple  case  seems  to  me  to  be  the  utmost  ex- 
tent to  which  this  relief  has  been  granted  by  the  court  in  the 
cases,  or  to  which  it  can  be  granted,  within  any  admitted  prin- 
ciples of  equity. 

When  other  parties  have  acquired  ^'ghts  before  de&ult, 
and  especially  before  the  happening  of  those  contingencies 
which  give  the  mortgagee  any  right  to  such  relief,  that  is, 
when  the  right  or  interest  of  the  third  party  accrued  before 
tiie  insolyency  of  the  mortgagor,  conflicting  equities  may  arise 
between  which  the  cot#t  would  not  decide,  but  leave  the 
morlgagee  to  his  direct  remedy  by  judgment.  And  under  such 
cbcomstaiioes  I  find  no  case  in  the  courts  of  this  state  in  which 
the  court  has  given  the  mortgagee  this  equitable  possession 
of  the  premises  before  final  judgment,  or  by  such  final  judg- 
ment has  given  him  possession  nunc  pro  tunc^  so  as  to  enable 
him  to  collect  rents  which  had  previously  accrued. 

In  the  case  of  The  Bank  of  Ogdenshurgh  v.  Arnold^ 
(5  PaigCj  38,)  a  portion  of  the  mortgage  debt  only  was  due, 
and  the  premises  were  capable  of  being  sold  in  parcels,  and 
although  the  premises  were  not  sufficient  to  pay  the  debt,  and 
the  mortgagor  had  died  insolvent,  the  court,  after  decree,  re- 
fosed  to  allow  the  whole  premises  to  be  sold,  or  to  let  the 
mortgagee  into  possession.  The  chancellor  held  that  the  mort- 
gagee had  no  specific  lien  upon  the  rents  and  profits  of  the 
mortgaged  premises  until  the  whole  amount  should  become 
due.  He  remarked,  that  if  the  whole  debt  had  become  due, 
a  receiver  of  the  rents  and  profits  might  have  been  appointed, 
in  anticipation  of  a  decree,  but  in  that  case  the  question  arose 
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between  the  mortgagee  and  the  widow  and  heirs  of  the  mort- 
gagor. 

In  the  case  of  the  Sea  Insurance  Company  v.  Stebbins, 
(8  Paige,  565,)  the  suit  was  between  the  mortgagor  and  mort- 
gagee. The  court,  although  it  denied  the  receiver,  reiterate  the 
general  doctrine  announced  in  the  Sank  of  Ogdensburgh  ▼. 
Arnold, 

In  Astor  v.  Turner^  (11  Paige,  436,)  the  receiver  was  ap- 
pointed after  decree.  Besides,  it  does  not  appear  in  that  case 
whether  the  defendants  were  themselves  liable  for  the  mort- 
gage debt  or  not.  So  in  Lofaky  v.  Maujer,  (3  Sanqf:  Ch,  69,) 
the  question  arose  between  the  mortgagee  and  a  purchaser 
from  the  mortgagor  subject  to  the  mortgage.  Whether  he 
had  assumed  to  pay  the  debt  or  not  does  not  appear  from  the 
case.  The  assistant  vice  chancellor  seemed  to  consider  the 
defendant  in  precisely  the  same  condition  as  the  mortgagor 
would  have  been.  He  held  that  the  Mortgagee  was  entitled  to 
all  the  rents  that  had  accrued,  after  the  mortgage  become 
due,  and  he  remarked  that  a  court  of  chancery  would  re- 
strain a  mortgagor  or  his  grantee  from  collecting  the  rents 
accrued,  as  well  as  those  to  accrue.  If  the  grantee  men- 
tioned here  is  to  be  understood  as  a  grantee  of  the  equity  of 
redemption  merely,  and  especially  a  grantee  who  assumed  to 
pay  off  the  mortgage,  he  would  stand,  to  all  intents  and  pur- 
poses, in  the  same  condition  of  the  mortgagor,  and  no  fault 
can  be  found  with  the  doctrine.  If  he  designed  to  go  further, 
then  his  decision  is  in  conflict  with  the  two  cases  to  which  I  will 
now  allude.  In  the  case  of  Howell  v,  Ripley,  (10  Paige,  43,) 
the  mortgagee  in  a  junior  mortgage  filed  a  bill  of  foreclosure  and 
procured  the  appointment  of  a  receiver,  who  collected  the  rents. 
Previous  to  the  appointment  of  this  receiver,  the  senior  mort- 
gagee had  also  filed  his  bill  of  foreclosure,  and  after  the  collec- 
tion of  the  rents,  he  procured  the  same  person  to  be  appointed 
receiver  in  his  suit  After  decree  and  sale  of  the  premises,  he 
moved  the  court  for  directions  to  the  receiver  to  apply  the  rents 
80  collected  in  satisfaction  of  the  deficiencj^  which  was  left,  upon 
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his  mortgage,  the  proceeds  of  the  sale  not  being  8n£Scient  to 
satisfy  the  whole  of  it.  The  vice  chancellor  granted  the  mo- 
tion, hut  the  chancellor,  upon  appeal,  reversed  it,  holding  that 
the  mortgagee  in  the  second  mortgage  was  entitled  to  it.  These 
fiinds  in  the  hands  of  the  receiver  were  in  the  nature  of  funds 
in  court ;  and  if  by  default  in  the  payment  of  the  mortgage  any 
equitable  lien  or  rights  to  the  rents  and  profits  accrued  to  the 
first  mortgagee,  it  is  di£Scult  to  see  why  the  court  did  not  give 
them  to  him.  But  the  chancellor  held  that  by  the  appoint- 
ment of  the  receiver  the  second  mortgagee  had  substantially 
obtained  possession,  and  was  not  therefore  liable  to  account, 
and  that  it  was  only  by  the  appointment  of  the  receiver  that 
a  specific  lien  was  obtained  by  the  senior  mortgagee.  It  will 
be  noted  in  this  case  that  the  bill  to  foreclose  the  prior  mort- 
gage was  filed  before  the  appointment  of  the  receiver  in  the 
suit  upon  the  second  mortgage ;  and  as  the  rents  and  profits 
were  subatantially  in  court,  if  forfeiture  for  non-rpajTment  or 
the  filing  of  the  bill  was  of  any  avail  to  create  a  lien,  the  senior 
mortgagee,  it  would  seem,  would  have  been  entitled  to  the 
funds. 

The  case  of  ZeUer  v.  Bowman  (6  Barb.  133)  is  more  di- 
rectly in  point,  In  that  case,  during  the  pendency  of  the  fore- 
dosure  suit,  the  mortgagor  leased  the  premises  and  took  from 
the  lessee  a  chattel  mortgage  to  secure  the  payment  of  the 
rent,  and  afterwards  assigned  the  mortgage,  and  the  rent  to 
accrue,  to  one  Bowman,  the  defendant.  After  an  installment 
of  rent  became  due,  a  receiver  in  the  foreclosure  suit  was  ap- 
pointed, but  without  notice  to  Bowman,  and  the  tenant  at- 
torned and  paid  the  rent  to  him.  Bowman  afterwards  took 
the  goods,  upon  the  chattel  mortgage,  for  the  non-payment  to 
him  of  the  rent.  The  tenant  brought  replevin,  and  upon  de- 
murrer to  the  replication  the  question  was  whether  the  tenant 
was  justified  in  paying  the  rent  to  the  receiver.  The  court, 
at  general  term,  sitting  in  this  district,  held  that  he  was  not. 
Judge  Allen,  in  giving  his  opinion,  held  that  the  claim  of 
the  mortgagee  to  the  rents  and  profits  was  not  a  matter  of 
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right,  founded  upon  his  contract,  hut  an  equitahle  claim  ad- 
dressed to  the  sound  discretion  of  the  court,  and  that  having 
taken  no  specific  lien  upon  the  rents  the  complainant  had  no 
equitahle  right  to  them,  as  against  Bowman  who  had  taken 
an  assignment  of  them ;  that  it  was  clearly  so  up  to  the  time 
of  the  application  for  the  tenant  to  attorn ;  that  all  he  had  a 
right  to  then  was  the  immediate  possession  of  the  premises,  but 
that  he  was  not  entitled  in  any  event  to  an  order,  especially  as 
against  the  equitahle  rights  of  third  parties,  which  should  have 
the  effect  to  vest  in  him  the  possession,  nunc  pro  tuncj  as  of  a 
time  long  anterior  to  the  application. 

In  the  case  at  bar,  Tallman  took,  for  a  valuable  consider- 
ation, an  assignment  of  these  rents,  long  before  default  in 
the  mortgage  and  before,  for  aught  that  appears  in  the  case, 
there  was  any  suspicion  of  Wheaton's  becoming  insolvent,  and 
therefore  stands  in  a  position  supported  by  quite  as  persuasive 
equities  as  Bowman  was  in  the  case  above  cited.  There  can* 
not,  it  seems  to  me,  be  any  doubt  in  regard  to  the  rent  which 
became  due  on  the  15th  of  May  and  before  the  commence- 
ment of  the  suit,  and  I  have  J)ut  little  doubt  in  regard  to 
that  which  accrued  before  the  appointment  of  the  receiver. 

I  think  Tallman  has  at  least  the  prior  equity,  and  that  the 
judgment  at  special  term  should  be  reversed,  so  as  to  allow 
him  to  receive  the  rents  and  profits  which  had  accrued  up  to 
and  including  November  15th,  1856,  with  costs  of  the  appeal, 

[Jeffbrsok  Gekeral  Tbbm,  April  7,  1857.  BtObardt  Frati  and  If.  f. 
AUen,  Justices.] 
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The  condition  of  a  mortgage  was  that  the  mortgagor  shoiild  pay  "  the  Jnst  and 
fbll  sum  of  aH  moDeys,"  which  he  might  owe  to  the  mortgagees,  "  either  m 
maker  or  indorser  of  aoy  note  or  notes,  or  any  hills  of  exchange,  honds, 
chedca,  overdrafU  or  seeorities  of  any  kind,  given  by  him,  according  to  the 
c<»dition8  of  any  snch  writings  obligatory  executed  by  him  to  the  mori- 
gagees,  as  a  collateral  security."  ffdd  that  the  instrument  called  for  writ- 
toi  eTidenoes  of  debt,  signed  or  Indorsed  by  the  mortgagor,  and  could  be 
satisfied  by  no  other ;  and  that  it  could  not  be  made  available  as  a  security 
for  a  debt  not  in  writing. 

Held  alio,  Uiat  in  the  absence  of  any  misrepresentation  of  facts,  upon  which 
the  holder  of  the  mortgage  or  any  person  through  whom  he  claimed  had 
been  induced  to  act  or  to  withhold  action,  to  his  detriment,  the  mortgagor 
WIS  not  atopped  flpom  denying  the  existence  of  such  a  written  security  as 
would  answer  the  condition  of  the  mortgage 

APPEAL  from  a  judgment  entered  at  a  special  term,  upon 
tiie  report  of  a  referee.  The  action  t^as  brought  to  fore- 
close a  mortgage  executed  by  the  defendant,  Bodney  C.  Paine, 
on  the  27th  day  of  July,  1841,  to  the  Farmers  and  Mechan- 
ics' Bank  of  Michigan,  to  secure  the  payment  of  the  sum  of 
12500.  The  mortgage  was  recorded  in  August,  1841,  and 
was  assigned  to  the  plaintiff  on  the  20th  of  November,  1851. 
The  condition  of  the  mortgage  was  as  follows :  That  in  case 
the  mortgagor  should  pay  'Hhe  jiist  and  full  sum  of  all  mon- 
eys which  he  may  owe  to  the  said  parties  of  the  second  part, 
either  as  maker  or  indorser  of  any  note  or  notes,  or  any  bills 
of  exchange,  bonds,  checks,  overdrafts  or  securities  of  any  kind, 
given  or  indorsed  by  the  party  of  the  first  part,  [the  defendant,] 
t<^ether  with  the  interest  on  the  same,  according  to  the  con- 
ditions of  any  such  writings  obligatory,  executed  by  the  said 
party  of  the  first  part,  to  the  said  parties  of  the  second  part, 
as  a  collateral  security,  then  these  presents,  and  the  said  writ- 
ings obligatory,  shall  cease  and  be  null  and  void.  But  in  case 
of  the  non-payment  of  the  said  writings  obligatory,  of  what- 
ever nature,  or  of  any  part  thereof,  according  to  their  respect- 
ive conditions,  or  of  the  interest  thereon,  or  any  part  thereof,  at 
the  times  limited  for  the  payment  thereof^  then  and  in  such 
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case  "  the  premises  may  be  sold,  &c.  The  complaint  alleged, 
on  information  and  belief,  there  was  due  on  the  mortgage  on 
the  30th  day  of  July,  1842,  $2500  and  interest,  "for  and  by 
reason  of  the  failure  of  the  defendant  to  comply  with  the  con- 
ditions of  the  mortgage^  and  that  said  indebtedness  accrued  to 
the  Farmers  and  Mechanics'  Bank  against  the  defendant  as 
maker  or  indorser  of  notes  or  bills,  or  by  reason  of  bonds, 
checks,  overdrafts  or  securities  given  by  or  indorsed  by  said 
defendant,  on  or  before  July  27,  1841,  the  day  the  mortgage 
bears  date."  That  the  defendant  failed  to  Comply  with  the 
conditions  of  the  mortgage,  by  omission  to  pay  the  said  $2500 
due  thereon  July  30,  1842.  There  was  no  allegation  in  the 
complaint  that  any  written  evidence  of  the  debt,  or  any  debt 
save  what  was  evidenced  by  the  mortgage  itself,  was  transferred 
to  the  plaintiff,  or  that  the  plaintiff  owns  any  other.  The  an- 
swer alleged  that  no  consideration  was  in  fact  paid  by  the  bank 
for  said  mortgage,  at  any  time.  It  denies  that  the  defendant 
is,  or  was  at  any  time,  indebted  to  the  bank  in  any  sum,  either 
as  maker  or  indorser  of  any  note  or  notes,  or  of  any  bills  of 
exchange,  bonds,  checks,  overdrafts  or  securities  of  any  kind, 
given  by  or  indorsed  by  the  defendant,  according  to  the  condi- 
tions of  any  such  writing  obligatory  executed  by  the  defendant 
to  the  bank.  It  alleged  that  when  the  mortgage  was  exe- 
cuted, the  defendant  did  not  owe  the  bank  any  sum  on  any 
such  securities,  nor  any  sum  according  to  the  condition  of  any 
such  securities,  and  that  there  is  nothing  due  to  the  mortgagee 
or  plaintiff  on  the  mortgage.  That  the  Bank  of  Michigan 
never  assigned  or  transferred  to  the  plaintiff  any  securities 
named  in  the  condition  of  said  mortgage,  or  any  debt  or  de- 
mand the  mortgage  was  security  for ;  and  that  the  defendant 
had  not  failed  to  comply  with  the  conditions  of  the  mortgage. 
The  action  was  brought  against  Paine  and  wife,  and  the 
Fanners'  and  Mechanics'  Bank  of  Michigan.  It  was  subse- 
quently discontinued,  as  to  all  the  defendants  except  Paine. 
The  cause  was  referred  to  Timothy  Jenkins,  as  referee,  who 
by  his  report  found  the  following  facts,  among  others :  That 
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the  defendant,  Paine,  executed  to  the  said  Farmers  and  Me- 
chanics' Bank  of  MichigA  the  mortgage  referred  to  in  the 
pleadings,  of  the  date  of  July  27,  1841,  and  for  the  purposes 
set  forth  in  the  condition  of  the  said  mortgage^  which  mort- 
gage was  duly  acknowledged  and  recorded  at  the  times  indi- 
cated hy  indorsements  thereon.  That  in  1834  the  Farmers 
and  Mechanics  Bank,  heing  authorized  so  to  do  hy  the  legis- 
lature of  the  state  of  Michigan,  established  an  agency  at  St. 
Joseph  in  said  state^  and  continued  to  transact  business  at  its 
said  agency  to  184^  when  said  bank,  under  like  authority, 
established  an  agency  at  Niles  in  said  state.  That  the  defend- 
aot,  Paine,  was  cashier  of  said  agency  at  St.  Joseph,  from  1836 
to  1844^  and  afterwards  of  the  said  agency  at  Niles,  from  1844 
to  some  time  during  the  year  1851.  He  was  in  the  employ 
of  said  Farmers  and  Mechanics'  Bank,  as  such  cashier,  upon 
a  salaiy ;  and  during  several  of  these  ye&rs,  in  addition  to  his 
bnriness  as  cashier,  he  laid  out  large  sums  of  money  belonging 
to  the  bank,  in  produce  business  and  otherwise,  for  the  benefit 
of  the  Farmers  and  Mechanics'  Bank,  and  under  its  authority. 
That  in  1851  the  said  bank  agencies  were  brought  to  a  close, 
and  Paine  surrendered,  in  the  spring  of  that  year,  and  deliv- 
ered over  to  the  parent  bank  at  Detroit^  the  books,  evidences 
of  debt  and  the  effects  belonging  to  the  bank.  Among  other 
things  so  surrendered  he  delivered  over  mortgages  to  the 
amount  of  $10,214.14,  and  included  among  these  mortgages 
was  the  mortgage  of  the  date  of  27th  July,  1841,  above  men- 
tioned ;  and  also  the  mortgage  bearing  date  February  15, 1842, 
referred  to  in  the  pleadings,  was  also  delivered  over  at  the  same 
time  by  Paine  to  the  parent  bank.  That  on  the  30th  day  of 
July,  18^,  Paine  was  indebted  to  the  Farmers  and  Mechan- 
ics' Bank  in  the  sum  of  $2500,  which  was  proved  by  his 
entries  in  the  books  of  the  Farmers  and  Mechanics'  Bank, 
kept  at  the  establishment  at  St.  Joseph,  which  sum,  leaving 
out  of  consideration  his  claim  for  extra  services,  has  never  been 
paid  by  him.  That  this  sum  of  $2500  was  indorsed  upon  the 
wrapper  by  Paine,  covering  the  two  mortgages,  and  the  same 
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indorsement  was  on  the  wrapper  covering  the  mortgages,  when 
Paine  delivered  them  to  the  parent  bank,  and  was  embraced 
in  the  account  of  the  sum  of  $10,214.14  above  mentioned. 
That  the  said  two  mortgages  were  transferred  to  the  plaintiff 
on  the  20th  day  of  November,  1851,  and  the  plaintiff  is  now 
the  lawful  owner  of  them  and  each  of  them.  The  referee  found, 
as  conclusions  of  law,  1.  That  the  evidence  of  the  indebted- 
ness of  Paine  to  the  Farmers  and  Mechanics'  Bank,  was 
equivalent  only  to  a  parol  admission  by  him  that  he  owed  the 
said  bank  the  $2500.  2.  That  the  condition  of  the  mortgage 
bearing  date  July  27th,  1841,  contemplated  and  covered  no 
other  indebtedness  than  such  as  might  be  evidenced  by  some 
written  instrument,  signed  or  indorsed  by  said  Paine,  atid  did 
not  contemplate  and  does  not  cover,  in  terms  or  effect,  the 
said  $2500,  or  any  part  thereof.  3.  That  the  defendants  Rod- 
ney 0.  Paine  and  Abigail  W.  his  wife  were  entitled  to  judg- 
ment in  their  favor  against  the  plaintiff,  and  for  their  costs  of 
this  action. 
The  plaintiff  appealed  firom  the  judgment. 

Ward  Hunt  and  if.  H.  Throopy  for  the  appellant  Upon 
the  facts  clearly  proved  before  the  referee,  and  concerning 
which  there  was  no  conflict  of  evidence,  the  plaintiff  was  en- 
titled to  recover,  and  the  report  in  favor  of  the  defendant  was 
erroneous.  I.  The  proof  made  out  a  prima  facie  case  for  the 
plaintiff,  and  the  report  for  the  defendant  was  therefore  erro- 
neous as  matter  of  law.  The  evidence  raised  three  legal  pre- 
sumptions :  Paine's  acts  and  admissions  ;  the  indorsement^ 
'^  bonds  ^nd  mortgages,"  upon  the  wrapper ;  the  judicial  notice 
which  courts  take  of  ordinary  commercial  usages,  (10  Barb, 
406 ;)  raised  the  presumption  that  the  instruments  called  for 
by  the  mortgage  had  at  one  time  been  executed  by  Paine. 
The  affirmative  proof  that  all  the  securities  remained  in  his 
hands  for  nine  years,  and  that  in  1851  he  surrendered  noth- 
ing except  these  mortgages,  coupled  with  the  same  acts  and 
admissions^  raised  the  presumption  that  he  still  retained  the 
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other  instniments,  or  had  destroyed  them ;  or,  to  eay  the  least, 
the  affirmatiTe  proof  that  he  did  not  sarrender  them  to  us, 
oast  upon  him  the  onas  of  accounting  for  them.  And  the 
presumption  arising  from  their  suppression,  or  the  failure  to 
produce  or  account  for  them,  would  he  that,  if  produced,  they 
would  satisfy  the  condition  of  the  mortgage.  The  report  was 
a  finding  in  opposition  to  these  legal  presumptions,  and  was 
therefore  erroneous  as  matter  of  law.  (1  Oreenl.  Ev.  §  33. 
1  Omen  d  HUts  Notes,  308,  309.  6  Peters,  622,  632,  633. 
14  Barb.  284,  303,  and  cases  cited,) 

n.  The  defendant  was  estopped  as  against  the  Fanners  and 
Hedianics'  Bank,  our  assignor,  from  interposing  the  defense 
that  no  such  securities  existed.  The  correct  definition  of  an 
estoppel  is  contained  in  3  HiU,  215,  222,  and  12  Barb.  128. 
This  case  contains  all  the  requisites  of  an  estoppel.  The  ad- 
missions made  hy  him  are  inconsistent  with  the  daim  he  now 
sets  up.  The  other  party  acted  upon  these  admissions ;  and 
the  other  party  will  be  injured  by  allowing  the  truth  of  the 
admission  to  be  disproved.  These  two  propositions  belong  to- 
gether. Belying  upon  these  admissions,  the  Farmers  and 
Mechanics'  Batik  settled  Paine's  account,  both  expressly  and 
hy  acquiescence.  (1  Kern.  170.)  This  settlement  is  conclu- 
nve,  and  can  only  be  opened  by  the  bank  on  an  all^ation  of 
fraud  or  mispresentation  by  Paine,  which  certainly  he  cannot 
Gsll  upon  the  bank  to  make.  The  bank  therefore  lost  its  ac- 
tion agunst  Paine,  and  confined  its  remedy  to  these  mortgages 
as  representing  the  debt.  Can  he  be  heard  now  to  say  that 
they  represent  nothing  ?  Belying  on  the  admissions  made  to 
John  A.  Welles,  the  cashier  before  1845,  the  bank  suffered 
the  statute  of  limitations  to  run  against  the  debt.  This  ap- 
pears by  an  irresistible  implication.  On  the  faith  of  the  same 
representations,  they  transibrred  the  mortgages  and  guarantied 
their  collection.  They  will  thus  be  compelled  to  pay  a  heavy 
biU  of  costs,  if  the  plaintiff  frdls.  And  the  mere  bringing  a 
snit  on  the  faith  of  the  representations,  satisfies  the  rule. 
{Presbyterian  Church  v.  Williams,  9  Wend.  147.) 
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III.  If  the  question  is  still  open,  we  contend  that  the  in- 
debtedness which  we  proved  satisfied  the  condition  of  the 
mortgage,  ^he  referee  erred  in  his  conclusion  that  the  mort- 
gage (schedule  A)  called  for  a  written  security.  The  provis- 
ions of  its  condition  are  so  repugnant  to  each  other,  that  it  can 
hardly  be  said  to  have  any  legal  construction ;  but  a  careful 
analysis  of  the  language  used,  results  in  establishing  the  fol- 
lowing propositions :  The  debts  which  it  is  conditioned  to  pay 
are  such  as  accrue  against  Paine  as  ^' maker  or  indorser^'  of  the 
articles  enumerated.  He  could  not  be  a  maker  (in  a  technical 
sense)  of  a  "bill  of  exchange,"  "bond,"  "check,"  "overdraft," 
or  "security,"  (other  than  a  note,)  nor  could  he  be  the  in- 
dorser  in  any  sense  of  a  "  bond,"  "  overdraft "  or  "  security." 
Therefore  the  word  "maker"  must  be  used  in  its  popular 
and  not  its  technical  sense.  They  are  to  be  "given  or  in- 
dorsed by"  Paine.  It  is  manifest  that  "given"  is  the  verb 
applicable  to  "makeif,"  as  "  indorsed  "  is  to  "  indorser."  "  Ac- 
cording to  the  condition  of  any  such  Writings  obligatory." 
A  "writing  obligatory"  is  a  bond  or  other  sealed  instrument, 
(1  Parsons  on  Oont  6 ;  Cfhitty,  1 ;)  so  that  this  phrase  makes 
nonsense  of  what  precedes  it,  unless  the  words  "  when  they  are 
writings  obligatory "  are  added.  The  mortgage  then  clearly 
includes  in  its  condition  the  case  where  Paine  is  the  ^^  maker 
of  an  overdraft."  The  mortgages  were  given  July  27, 1841,  and 
February  15,  1842.  They  manifestly  embrace  past  debts  and 
future  debts.  On  or  before  the  30th  July,  1842,  Paine  had 
taken  out  of  the  bank  $2500,  which  he  had  not  accounted  for, 
as  a  careful  examination  of  the  eltract<s  from  the  books  will 
show.  Was  not  this  an  "  overdraft  ?"  An  "  overdraft,"  in 
the  banking  business,  is  an  excess  of  debtor  over  creditor  in  a 
customer's  or  officer's  account  Usually  it  is  caused  by  too 
many  checks  being  drawn ;  but  even  then  the  checks  are  not 
the  "  overdraft,"  but  only  evidence  of  it.  Sometimes  it  is 
caused  by  charging  a  note,  &c. ;  sometimes  by  oral  directions 
to  charge  expenses  in  matters  in  which  a  depositor  is  interested. 
In  each  case  the  account  is  overdrawn.     Has  not  a  bank  offi- 
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oer  orerdrawn  his  account  when  he  takes  money  from  the  till, 
beyond  his  salary,  and  charges  it  to  himself?  The  mortgage 
(schedule  C)  stands  admitted  of  record,  and  proved  in  fact,  to 
have  been  given  as  collateral  security  for  the  same  debt  as 
schedule  A.  Limiting  as  before  the  provision  as  to  "writings 
obligatory,^'  and  there  remains  a  condition  to  pay  "  debts  of 
sny  and  every  nature.'^  These  two  mortgages  being  a  part  of 
the  same  transaction  are  to  be  read  together  though  they  bear 
different  dates,  and  schedule  C  qualifies  and  enlarges  schedule 
A  as  between  the  parties,  the  rights  of  no  third  person  having 
intervened.  (Goddington  v.  Davisj  3  DeniOy  16.  1  Comst. 
186.  18  John.  4S0,  1  John.  Casea,  91.  5  Coioen,  468.  21 
Wend.  302.  1  Paige,  45^.  3  tW.  254.)  Schedule  A,  there- 
fore, included  the  debt  in  question :  Because  schedule  C  is  to 
he  read  as  if  its  condition  was  incorporated  in  schedule  A. 
Becanse  it  was  admitted  of  record,  and  proved  that  such  was 
&e  intent  of  the  parties.  And  upon  the  following  general 
prindpies :  The  construction  of  the  instrument  is  doubtful ; 
and  the  court  will  resort  to  the  extrinsic  circumstances  dis- 
dosed  by  the  proofS)  and  construe  the  mortgage  according  to 
the  intent  of  the  parties  apparent  upon  the  proofs.  (1  Barb. 
635.  22  Barh.  326.  1  Greenl.  Ev.  §§  277,  282,  286-288, 297. 
2  Cowen  dt  HUTs  Notes,  1361, 1370, 71,  1404-1406.)  In  aid 
of  the  extrinsic  facts  the  whole  instrument  is  to  be  considered 
together,  (in  this  case  the  two  instruments,)  and,  in  doubtful 
cases,  the  construction  most  favorable  to  the  covenantee  is  to 
be  adopted.  (3  John,  375.  2  Coweny  781.  6  Barb.  258. 
16  John.  172.  8  id.  394)  Especially  will  such  a  construc- 
tion prevail  where  the  covenantor  was  the  draughtsman,  and 
at  the  same  time  the  agent  of  the  covenantee  in  the  transac- 
tion. Finally,  that  construction  is  to  be  adopted  which,  upon 
the  whole  case,  will  enable  the  instrument  to  stand,  rather 
than  to  falL  (3  Cotven,  384)  The  entries  in  the  books,  and 
the  indorsement  on  the  wrapper,  satisfied  the  terms  of  the 
mortgage.  The  referee  does  not  disclose  upon  what  clause  of 
the  instrument  he  bases  his  conclusion  that  a  written  instru- 
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ment  must  be  prodntsed,  nor  what  must  be  the  character  of 
that  instrument ;  but  if  a  mere  writing,  creating  or  evidencing 
a  liability  to  pay,  is  necessary,  we  contend  that  we  showed 
such  a  writii^.  The  entries  were  in  Paine's  handwriting,  and 
the  wrapper  was  adopted  by  him.  The  transaction  amounted 
to  this:  In  1841  Paine  gives  a  mortgage  conditioned  to  pay 
any  debt  thereafter  to  arise  upon  a  written  instrument.  In 
1842  he  acknowledges  in  writing  that  he  has  borrowed,  on 
the  security  of  the  mortgage,  $2500.  In  1851  he  repeats 
that  acknowledgment.  Has  he  not  satisfied  the  condition  of 
the  mortgage  ?  The  entry  was,  at  least,  equivalent  to  an  I. 
0.  U.,  which  contains  no  promise  to  p&y.  But  an  I.  0.  U.  is 
evidence  of  money  lent.  {Douglas  t.  Holme^  12  AdL  dt  El. 
641.    20  F.  a  L.  320.) 

Charles  H.  DoolittU^  for  the  respondent.  I.  The  condition 
of  the  mortgage  which  this  action  was  brought  to  foreclose, 
covers  no  other  indebtedness  than  such  as  might  be  evidenced 
by  some  written  instrument,  signed  by  or  indorsed  by  the  de- 
fendant, Paine.  This  condition  is  written  in  a  printed  blank 
mortgage;  its  terms,  therefore,  are  not  accidental,  but  de- 
signed and  considered.  It  was  competent  for  Paine,  and  it 
is  not  unusual,  to  secure  a  certain  kind  of  indebtedness,  and 
in  clear  and  express  terms  this  condition  limits  the  security  to 
particular  kinds  of  debts.  If  designed  to  secure  all  debts  he 
might  owe  the  bank,  why  add  the  qualifying  lines  ?  The 
first  two  lines  of  the  condition,  ^^  all  moneys  which  he  may 
owe  to  the  said  parties  of  the  second  part,'^  would  cover, 
without  addition,  all  debts,  but  they  are  followed  by  express 
words  of  limitation.  There  was  no  use  of  the  subsequent 
part  of  the  condition,  except  to  qualify  and  limit  the  first 
two  lines  above  quoted,  and  they  have  no  other  e£fect  The 
words  ^^  made  or  indorsed''  are  used  in  their  ordinary  accep- 
tation, when  speaking  of  a  note  or  bill  They  do  not  refer  to 
the  person  who  filled  out  the  instrument,  but  in  some  sense 
he  is  the  maker.    The  terms  refer  to  persons  who  in  a  partic- 
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nlar  manner  and  way  put  their  ni^mes  to  an  instrument 
The  maker  of  any  note,  security  or  demand,  is  the  person  who 
signs,  in  contradistinction  to  a  man  who  puts  his  name  on  the 
hack,  and  indicates  the  man  on  the  paper  primarily  liable.  It 
is  a  common  term,  used  in  the  manner  and  way  it  is  in  the 
oonditioD,  with  a  well  defined  signification.  The  words  '^giv* 
en  by,  or  indorsed  by,''  are  equally  common,  and  have  a  well 
understood  signification  when  used  with  reference  to  money 
demands.  No  matter  how  many  hands  a  note  has  passed 
through,  or  how  many  may  have  indorsed  or  guaranteed  it, 
or  who  held  it ;  when  the  terms,  '^  the  person  who  gave  the 
note,"  ''  the  person  by  whom  the  note  was  given,''  are  used, 
the  person  who  signed  it  is  intended.  AU  demands  by  the 
tenns  of  the  condition  which  the  mortgage  was  given  to  se» 
cure,  are  such  as  are.signed  or  indorsed  by  the  mortgagor.  The 
words  are,  which  he  may  Qwe,  "  as  maker  or  indorser  of  any 
note,"  &c.  or  securities  of  any  kind,  ^^  given  by  or  indorsed  by 
said  party  of  the  first  part."  The  terms  apply  to  each  and 
every  class  or  kind  of  indebtedness  mentioned  in  the  condition, 
and  qualify  and  characterize  them.  Those  terms  properly 
apply  to  written  instruments  only.  They  apply  in  the  con- 
dition only  to  written  instruments  which  contain  an  agree* 
ment  to  ]>ay  money — instruments  on  which  the  defendant, 
as  maker,  or  indorser,  may  owe  money.  The  complaint  does 
not  claim  or  allege  that  the  mortgage  secures  any  debt,  ex-- 
oept  such  as  is  evidenced  by  some  written  instrument  made 
or  indorsed  by  Paine.  The  plaintiff  and  his  counsel  so  un- 
derstood and  construed  the  mortgage  at  the  time  when  the 
oomplaint  was  drawn. 

II.  When  the  terms  of  an  instrument  are  plain  and  unam- 
bigoous,  as  the  ten^s  of  this  mortgage  are,  it  must  be  con- 
strped  by  itself,  and  the  rigl^ts  of  the  parties  determined  by 
its  langnaga  In  such  case,  neither  the  acts  nor  the  decla- 
rations of  the  parties,  not  contained  in  the  instrument, 
can  effect  its  construction.  {Norton  v.  Woodruffs  2  CovnM. 
155.    Jackson  v.  Silly  11  John.  212.    Meada  ▼.  Lanaing, 
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1  Hop.  Ch.  124,  134  Lowber  v.  Le  Boy,  2  Sand..  202, 215.) 
The  condition  of  this  mortgage  being  plain  and  unambiguoug, 
it  is  to  be  constmed  by  its  own  langui^,  and  not  by  extrinsic 
evidence.  It  is  the  settled  role  in  England  and  in  this 
country,  that  a  regularly  executed  mortgage  cannot  be  en* 
larged  by  tacking  subsequent  advances  to  it  in  consequence 
of  any  agreement  by  parol  (4  Kenfa  Com.  185,  Sih  ed.  19 
Fes.  477.  Walker  v.  Snediker,  1  Hoff.  Ch.  B.  146.  1  Jferi- 
vale's  B.  7.    2  Kent^s  Com.  731,  732.) 

III.  The  extrinsic  evidence,  then,  insisted  on  in  this  case 
to  qualify  or  vary  the  terms  of  the  mortgage  so  as  to  make  it 
security  for  demands  not  included  in  or  covered  by  its  terms, 
effects  nothing,  and  leaves  the  case  as  it  stood  without  it^  to 
be  determined  by  the  language  of  the  mortgage  itself 

lY.  The  mortgage  in  suit  was  not  given  or  reoeived  by  the 
Farmers  and  Mechanics'  Bank  in  fact  to  secure  any  demands, 
except  such  as  are  named  and  stated  in  its  condition.  (1.)  lUiB 
so  alleged  in  the  complaint.  (2.)  It  is  so  found  as  a  fact  by 
the  referee  on  the  evidence,  and  that  finding  is  not  excepted  to. 
(3.)  If  any  debt  has  then  been  found  owing  by  Paine  to  the 
bank,  not  evidenced  by  a  writing,  signed  or  indorsed  by  Paine, 
it  is  not  to  be  considered  in  this  action. 

Y.  If  the  plaintiff  recover  in  this  case,  he  must  recover  on 
the  case  made  by  his  complaint.  If  he  alleges  a  certain  breach 
of  the  condition  of  the  mortgage  by  which  be  claimed  a  right 
of  action,  and  claims  to  foreclose  for  that  reason,  he  must 
prove  it,  or  fail  in  his  action.  {Bratitt  v.  Isham,  2  Kern.  9, 
17.  Oakky  v.  Morton,  1  id.  25,  33.  2  Seld.  179.  Bristol 
V.  Benssela^r  B.  B.  Co.,  9  Barb.  158.  Parker  v.  Bensselaer 
and  Saratoga  B.  B.  Co.,  16  id.  316.  Coan  v.  Osgood,  15 
id.  583.) 

YI.  The  cause  of  action  stated  in  the  complaint  was  not 
proved,  and  it  cannot  fairly  be  pretended  the  plaintiff  was 
entitled  to  any  judgment  on  the  case  made  by  his  complaint 
(1.)  This  action  was  brought  to  foreclose  the  mortgage  dated 
July  27, 1841,  on  the  ground  there  had  been  a  certain  allied 
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breach  of  its  condition — not  of  any  contract  outside  of  the 
terms  of  the  mortgage,  hat  of  its  condition.  The  hreach  of 
the  condition  of  the  mortgage  alleged  in  the  oomplaint,  by 
reason  of  which  alone  it  is  therein  claimed  the  plaintiff  has  a 
tight  to  foreclose,  is  stated  in  the  complaint  as  follows,  to  wit : 
"On  the  30th  day  of  July,  A.  D.  1842,  there  was  due  to  the 
said  corporation  on  said  two  mortgages,  and  by  reason  of  the 
failure  of  the  defendant,  B.  C.  Paine,  to  comply  with  the  con- 
ditions thereof,  the  sum  of  $2500,  and  that  the  said  Paine 
was  personally  liable  therefor ;  the  same  having  accrued  to  the 
Baid  corporation  against  the  said  Paine  as  maker  or  indorser 
of  notes  or  hills,  or  by  reason  of  bonds,  checks,  overdrafts  or 
fiecurities  given  by  or  indorsed  by  the  said  B.  G.  Paine,  on  or 
before  the  27th  day  of  July,  A.  D.  1841.  The  defendant^ 
B.  C.  Paine^  has  failed  to  comply  with  the  conditions  of  the 
said  mortgage  by  omitting  to  pay  the  sum  of  $2500  due  thereon 
OQ  the  30th  day  of  July,  1842."  It  will  be  observed  no  omis- 
sion to  pay  any  debt  not  mentioned  in  the  condition  of  the 
mortgage  is  alleged,  and  that  the  allegation  is  an  omission  to 
pay  $2500  which  accrued  or  became  due  to  the  hank  on  certain 
instruments  signed  or  indorsed  by  the  defendant,  and  held 
by  the  bank  July  27,  1841.  No  such  breaches  are  proved  or 
found  hy  the  referee,  and  there  is  no  exception  to  the  referee's 
finding  or  omission  to  find  on  that  point.  There  is  no  evi- 
dence any  where  that  the  bank  had  any  such  securities  of  the 
defendants,  July  27,  1841.  There  is  no  evidence  that  Paine 
owed  the  bank  any  sum  July  27,  1841,  or  before  that  time. 
There  is  no  evidence  that  the  Farmers  and  Mechanics'  Bank 
held  or  owned  any  such  securities  signed  or  indorsed  by  Paine 
when  it  assigned  the  mortgage ;  or  that  either  bank  has  held  any 
since ;  or  that  any  sum  is  due  by  the  terms  of  any  such  instru- 
ment In  fact  it  is  nowhere  proved  that  there  is  any  debt  owing 
to  either  bank  by  Paine,  on  which  there  is  any  thing  due,  or 
for  which  there  is  a  present  right  of  action.  The  referee  finds 
that  Paine  owed  the  Fanners  and  Mechancis'  Bank  $2500, 
July  30,  1842,  which  he  finds  is  proved  by  the  entries  in  bank 
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books  oopied  into  the  case,  not  covered  by  the  mortgage.  But 
on  what  terms  was  that  debt  contracted  ?  When  was  it  due  ? 
The  OTidence  of  that  debt  was,  and  the  referee  so  reports, 
the  entry  in  the  books  of  the  bank,  signifying  that  the  bank, 
July  27,  1842,  loaned  on  a  bond  and  mortgage  of  Paine,  to 
some  person,  $2500.  When  and  on  wh^t  terms  that  $2500  was 
payable,  will  depend  on  the  terms  of  that  bond  and  mortgage. 
The  Farmers  and  Mechanics'  Bank  assigned  to  the  plaintiff  a 
bond  of  Paine's.  Perhaps  that  would  show,  when  given  in 
evidence.  But  the  fact  that  the  bank  made  a  loan  on  a  bond 
and  mortgage  made  by  Paine,  by  no  means  shows  a  present 
right  of  action.  Nor  can  the  debt  created  by  the  loan  be 
proved  otherwise  than  by  the  bond  and  mortgage.  The  debt 
is  all  meiged  in  them. 

YII.  It  was  daimed  on  the  trial  that  the  entries  in  the 
books  of  the  bank  in  evidence  constituted  a  security,  a  writ- 
ten obligation  within  the  condition  of  the  mortgage.  That 
claim  is  untenable.  There  is  no  chaiige  in  the  bank  books,  to 
Paine.  The  bai^k  kept  what  is  called  a  bond  and  mortgage 
account ;  that  is,  an  acoount  with  its  bonds  and  mortgages,  in 
which  charges  and  credits  were  made  to  bonds  and  mortgages. 
When  the  bank  purchased  a  bond  and  mortgage,  that  acoount 
was  charged  with  the  amount  which  was  paid  for  it,  signify- 
ing that  the  bank  had  invested  so  much  in  the  bond  and  mort- 
gage, and  the  cash  account  was  credited  that  amount,  showing 
that  that  amount  had  been  invested  out  of  the  money  on  band. 
The  bank  has  a  bills  receivable  account ;  when  it  discounts 
a  note,  it  charges  the  amount  paid  to  bills  receivable,  and  cred- 
its the  amount  to  cash  out  of  which  the  discount  is  paid.  In 
neither  case  is  it  a  charge  to  or  an  account  against  any  one.  In 
the  one  case  the  note  is  the  only  debt,  security  or  demand  the 
bank  has  for  its  money,  and  in  the  other,  the  bond  and  mort- 
gage. The  entry  in  the  book  is  the  bank's  minute  of  its  trans- 
actions for  its  own  convenience,  showing  what  it  has  paid  out 
and  what  it  has  received.  These  entries,  then,  are  not  even  an 
account  against  Paine ;  but  if  it  was  a  party's  own  account 
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against  another,  it  is  not  such  a  secnritj  or  obligation  as  is 
named  in  the  condition  of  the  mortgaga  If  any  auch  entry 
ooold  be  tortured  into  a  writing  obligatory,  this  is  neitheor 
signed  by  or  indorsed  by  Paine,  and  for  that  reason  woold  not 
oome  within  the  condition  of  the  mortgage ;  nor  does  it  con* 
tain  any  tenns  or  conditions,  &c.  The  non-payment  of  it,  then, 
is  no  breach  of  the  condition  of  the  mortgage.  A  security, 
in  the  sense  used  in  the  condition,  is  an  instrument  by  which 
one  party  secures  by  his  own  agreement  the  payment  of  money, 
A  writing  obligatory  is  technically  a  sealed  instrument ;  it 
means,  in  this  condition,  a  written  instrument  containing  a 
promise  to  pay  money.  The  entries  in  the  books  are  not  in 
any  respect  OTidence  that  Paine  owes  the  bank  any  sum,  but 
ibey  indicate  that  the  bank  loaned  some  person  not  named 
12500  on  a  bond  and  mortgage  i|yide  by  Paine. 

YIIL  It  was  claimed  on  the  trial  that  an  overdraft  was 
proved  That  daim  is  untenable.  When  a  man  draws  a 
draft  on  another  for  more  money  than  the  other  owes  him,  it 
is  an  overdraft  No  such  thing  is  proved  or  attempted  to  be 
proved  here.  Certainly  an  overdraft  is  something  besides  get- 
ting a  note  or  bond  and  mortgage  discounted. 

IX.  The  plaintiff  has  not  excepted  to  the  finding  of  the 
referee  on  questions  of  fact,  but  to  his  conclusions  of  law. 
Those  conclusions  of  law  excepted  to  are  warranted  by  the 
ftcts  found,  and  are  right.  The  evidence  that  Paine  owed  the 
bank  $2500  is  equivalent  only  to  a  parol  admission  by  him  that 
he  owed  the  bank  $2500.  That  evidence  was  the  entries  on 
the  bank  books  and  the  indorsement  on  the  wrapper ;  neither 
of  which  were  signed  by  Paine,  or  expressed  any  promise  to 
pay.  Certainly  that  is  no  more  than  an  admission  by  Paine 
that  he  owed  the  $2500.  It  is  not  that.  The  condition  of 
the  mortgage  of  July  27,  1841,  covered  no  other  indebted- 
ness than  such  as  might  be  evidenced  by  some  written  in- 
strument, signed  or  indorsed  by  Paine.  That  conclusion  was 
right^  for  the  reason  stated  in  our  first  pointy  that  the  con- 
dition of  the  mortgage  did  not  cover  the  said  sum  of  $2500. 
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This  condusion  follows  of  ooarae  from  the  first  two  con* 
elusions  found  by  the  referee  above  stated.  It  was  not  pre- 
tended on  the  trial  that  it  was  due  or  owing  upon  any 
instrument  signed  or  indorsed  by  the  defendant,  of  which  any 
evidence  had  been  givea  The  exception  that  the  referee  did 
not  find  as  a  fact  proved  by  the  evidence  that  it  was  the  in- 
tention of  the  parties  the  $2500  should  be  secured  by  the 
mortgage,  is  not  tenable,  as  there  was  no  such  issue,  and  he 
was  not  called  upon  to  find  one  way  or  the  other  on  that  point. 
The  mortgage  is  alleged  in  the  complaint  to  have  been  exe- 
cuted and  delivered  to  the  bank,  July  27,  1841.  The  $2500 
debt,  if  contracted  at  all,  was  contracted  July  30, 1842,  a  year 
after  the  mortgage  was  executed.  The  entry  in  the  bank 
books  of  that  date,  where  he  is  charged  with  $2500,  shows 
that  there  was  no  such  debt^xisting  prior  to  that,  in  such  se* 
curities ;  but  the  demand  is  on  a  debt  then  created,  if  any. 

X.  The  plainti£f  was  not  entitled  to  recover  on  the  evi- 
dence, even  if  securities  covered  by  the  condition  of  the  mort- 
gage had  been  given  for  the  $2500.  (1.)  They  were  not 
transferred  to  the  plaintiff.  The  mortgage  is  an  incident  and 
passes  with  the  debt  it  is  given  to  secure.  (9  Wend.  80  and 
84.  5  Cowen,  202  and  6.)  It  is  nothing  without  the  debt. 
It  could  be  enforced  only  to  pay  the  debt.  It  is  alleged  by 
the  plaintiff  that  the  Farmers  and  Mechanics'  Bank  had  no 
such  securities  when  the  assignment  was  made ;  if  there  were 
any,  they  may  be  owned  by  persons  who  can  collect  them. 
(2.)  They  were  outlawed.  The  mortgage  contains  no  personal 
covenant  to  pay  them,  and  does  not  take  them  out  of  the  stat- 
ute of  limitation.  (3.)  They  were  not  proved.  Their  loss 
was  not  proved,  nor  their  contents  shown,  &c. 

By  the  Court,  Pratt,  J.  It  seems  to  be  conceded  by  the 
counsel  for  the  appellant  that  the  mortgage  cannot  be  made 
to  cover  debts  or  advances  that  do  not  come  within  the  condi- 
tions of  it;  that  if  it  appears,  by  the  condition  of  the  mort- 
gage, that  it  was  made  to  secure  the  payment  of  debts  accruing 
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upon  written  oontracta  or  demandB,  it  is  not  competent  to 
prove  by  parol  that  it  was  in  fact  made  to  Becore  debts  and 
demands  resting  only  in  verbal  contracts. 

The  first  qnestion,  therefore,  to  be  determined  is,  whether 
the  condition  of  the  mortgage  of  Jnly  27th,  1841,  provides 
that  it  shall  be  a  secnrity  for  debts  accruing  npon  some  writ- 
ten contract  or  agreement  signed  or  indorsed  by  Paine,  or  it 
18  general,  including  also  debts  accming  upon  a  verbal  contract. 

It  seems  to  me  that  the  terms  of  the  condition  are  too  plain 
to  allow  of  the  application  of  any  rules  of  construction.  It 
seems  to  read  as  plain  as  language  can  be  written.  It  is, 
'Hhat  if  the  said  Paine  shall  pay  the  just  and  full  sum  of  all 
moneys  which  he  may  owe  to  the  said  parties  of  the  second 
part,  either  as  maker  or  indorser  of  any  note  or  notes,  or  any 
bOls  of  exchange,  bonds,  checks,  overdrafts  or  securities  of 
sny  kind,  given  by  or  indorsed  by  the  party  of  the  first  part, 
according  to  the  conditions  of  any  such  writings  obligatory 
executed  by  him,  &c.  But  in  case  of  the  non-payment  of 
sach  writings  obligatory  of  whatever  nature,  according  to  the 
respective  conditions  thereof,''  &c.,  concluding  in  the  usual 
form.  If  tins  does  not  call  for  written  instruments,  I  confess 
I  do  not  know  what  language  could  be  employed  that  would 
call  for  such  and  such  only.  Besides,  it  was  not  the  case  of 
a  printed  blank  which  required  erasures  and  interlineations 
to  express  the  true  meaning,  and  which,  in  the  hurry  of  pre- 
paring it,  might  have  been  left  .to  read  differently  from  what 
it  was  really  designed  to  express ;  but  the  condition  was  mostly 
written,  and  that  too  by  the  mortgagor  himself.  Taking  the 
instrument  as  it  reads,  I  think  it  calls  for  written  evidences 
of  debt,  and  can  be  satisfied  with  no  other. 

In  the  second  place.  Did  the  proof  show  any  such  debt  ? 
The  question  is  not  whether  the  circumstances  were  such  that 
the  existence  of  some  such  debt  as  is  called  for  by  the  terms 
of  the  condition  might  be  inferred,  but  whether  there  was 
such  a  preponderance  of  testimony  establishing  such  debt  as 
would  authorize  this  court  to  set  aside  the  report  of  the  referee. 
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Upon  this  point,  after  a  careful  examination  of  the  testimony^ 
I  am  nnable  to  find  any  proof  of  such  indebtedness.  It  is  true 
we  may  conjecture  that  at  some  time  there  may  have  been  a 
check,  upon  which  the  money  had  been  drawn  from  the  bank ; 
or  there  may  have  been  a  bond,  but  there  is  no' legal  proof  of 
it.  The  books,  which  seem  to  furnish  the  most  reliable  testi- 
mony upon  the  subject,  indicate  that  the  money  was  advanced 
directly  upon  the  mortgage,  without  any  personal  security. 
Both  mortgages  were  made  long  before  any  money  was  ad- 
vanced ;  hence  no  personal  security  could  have  been  given  at 
the  time  of  their  execution.  The  entries  in  the  books  show 
that  the  $2500  was  advanced  on  the  30th  day  of  July,  1842, 
some  twelve  months  after  the  first,  and  some  six  after  the  sec- 
ond mortgage  was  executed.  It  is  true  the  entry  is  made 
under  the  head  of  bonds  and  mortgages,  but  as  part  of  the 
business  of  the  bank  was  to  discount  bonds  and  mortgages,  it 
would,  most  likely,  be  entered  under  that  head  if  no^bond  had 
accompanied  the  mortgage.  Indeed  the  complaint  does  not 
aver  that  any  bond  was  in  fact  executed ;  nor  was  it  so  contend- 
ed by  the  counsel  for  the  plaintiff  upon  the  argument.  It  was 
insisted  th^t  the  court  might  infer  that  some  written  security 
had  been  given  to  satisfy  the  calls  of  the  condition  in  the 
mortgage,  but  it  was  not  insisted  upon  that  such  security  was 
in  fact  a  bond.  It  was  much  more  strenuously  maintained 
that  there  was  an  overdraft,  within  the  terms  of  the  condi- 
tion. But  the  inferences  to  be  drawn  from  the  evidence,  I 
think,  are  strong  that  the  money  was  advanced  directly  upon 
the  mortgage,  upon  a  discount  of  them  to  that  amount.  I 
cannot  see  how,  by  any  correct  use  of  the  term,  either  com- 
mercially or  legally,  it  can  be  called  an  overdraft.  The 
report  of  the  referee  therefore  is  clearly  sustained  by  the 
evidence. 

But  it  is  insisted  that  the  defendant,  under  the  circum- 
stances, should  be  estopped  from  claiming  that  the  debt  is 
not  secured  by  the  mortgage.  It  is  not  very  obvious  to  me 
upon  what  ground,  or  upon  what  portion  of  the  evidence,  this 
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assamed  estoppel  can  be  placed.  If  the  parent  bank  knew 
nothing  of  the  abee&ce  of  the  requisite  written  security  to 
answer  the  conditions  of  the  mortgage,  until  1851,  it  was 
equally  ignorant  of  the  existence  of  the  mortgage  itself,  or  of 
the  debt  which  it  was  designed  to  secure.  The  knowledge  of 
all  came  to  the  bank  at  the  same  time,  and  the  transfer  to  the 
plaintiff  was  made  with  a  full  knowledge  of  all  the  facts. 
There  was  no  misrepresentation  of  the  facts  by  Paine,  or  any 
course  of  conduct  on  his  part  which  induced  any  action  on  the 
part  of  the  bank  which  it  would  not  otherwise  have  taken. 

The  counsel  for  the  pUintiff  does  not  contend  that  this  is 
a  case  where  a  court  of  equity  should  enforce  the  mortgage 
as  a  lien  for  the  security  of  a  debt  created  upon  the  faith  of 
it  as  such  security,  although  not  literally  within  its  condi- 
tions, and  therefore  I  assume  that  the  point,  if  taken,  would 
be  untenable. 

But  hfi  insists  that  the  defendant  should  be  estopped  from 
denying  that  there  was  such  written  security  as  would  answer 
the  condition  of  the  mortgage.  This  position  cannot  be  sus- 
tained. No  misrepresentation  of  facts  has  been  proved,  upon 
which  the  plaintiff  or  any  person  through  whom  he  claims 
has  been  induced  to  act  or  to  withhold  action,  to  his  detriment. 
It  is  true  the  bank  relied  up6n  the  mortgage  as  a  valid  secu- 
rity for  the  $2500,  not  upon  the  assumption  that  there  was 
a  bond  or  other  personal  security  in  writing,  but  upon  a  mis- 
taken idea  of  the  law,  in  assuming  that  the  mortgage  might 
be  made  available  as  security  for  a  debt  not  in  writing  as  the 
condition  thereof  requires. 

Judgment  affirmed. 

[OiwBoo  GBNaBAi.  Tamil,  July  7, 1867.  EMard,  Pratt,  .Bacon  and  F.  F. 
AJOem,  Jnsticeik] 
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On  the  6th  of  January,  1866,  C,  a  director  in  the  Ilion  Bank,  pretended  to  sell  to 
P.,  a  person  of  little  or  no  pecuniary  responsihility,  his  stock  therein,  of  the 
par  value  of  $15,000,  for  the  sum  of  $17,250.  P.,  with  the  connivance  of  G. 
and  the  cashier,  who  was  the  son  of  C,  immediately  pledj^ed  the  same  to  the 
bank  as  security  for  the  payment  of  his  note  at  ninety  days,  executed  to  the 
hank  at  the  same  Ume,  for  the  sum  of  $17)250,  and  received  from  the  bank 
the  latter  sum  in  the  bills  of  the  bank.  This  was  charged  to  have  been  done 
in  pursuance  of  a  conspiracy  between  the  three  to  injure  and  cripple  the 
bank  in  its  business,  and  to  enable  d.  to  impose  his  stock  upon  the  bank  at 
a  price  much  grteter  than  it  was  really  Worth ;  and  in  consequence  of  these 
proceedings  the  bank  was  greatly  embarrassed  in  its  business,  and  G.  did 
receive  for  his  stock  a  sum  far  beyond  its  actual  value.  HM,  that  whether 
the  transaction  was  treated  as  a  wlllfhl  violation  of  the  duty  which  G.  and 
his  son,  the  cashier,  owed  to  the  bank,  growing  out  of  thdir  official  relations 
to  it,  or  as  a  direct  conspiracy  to  cripple  and  defhiud  the  bank,  the  parties 
concerned  in  ft  were  liable  to  the  bank  ibr  the  damages  which  it  had  sus- 
tained thereby. 

Beld  dUo,  that  in  an  action  by  the  bank  directly  against  them,  for  damages, 
no  laches  on  the  pari  o^  the  plainiiif,  short  of  th^  statute  of  limitations, 
would  constitutd  a  defense. 

BMfwikm't  that  this  was  an  executed  contract,  and  that  although  the  plain- 
tiff might  have  been  gnUty  of  laches,  and  so  lost  its  right  to  repudiate  the 
transaction,  yet  that  upon  a  complaint  sufficiently  broad  to  cover  a  claim 
for  damag0»f  it  might  maint^  an  action  upofa  that  ground,  at  any  time  al- 
lowed by  the  statute  of  limitatioms. 

APPEAL  from  a  judgment  entered  at  a  special  term,  hy 
which  the  plaintiff  was  nonsnited,  and  the  oomplaint  dis- 
miflsed.  The  following  are  the  allegations  in  the  complaint : 
In  the  early  part  of  1852^  the  plaintiffii  were  incorporated 
nnder  the  general  banking  act,  and  in  August  of  that  year 
commenced,  and  thence  carried  on  the  business  of  banking  at 
the  village  of  Ilion.  The  articles  of  association  provided  that 
the  bank  should  be  managed  by  eleven  directors,  who  were  to 
be  elected  annually,  and  who  should  be  stockholders.  That 
Benjamin  Carver  was  one  of  the  directors  of  the  institution^ 
and  B.  F.  Carver  its  cashier,  whereby  it  became  and  was  the 
duty  of  the  one  as  director,  and  the  other  as  cashier,  faith* 
fully  to  discharge  the  duties  and  obligations  of  their  respective 
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offices,  and  fiuthfally  and  for  the  best  interest  of  the  bank, 
and  pnrsaant  to  the  laws  of  the  state  and  the  by-laws  of  the 
bank)  to  administer  and  use  its  funds,  and  to  obey  all  lawful 
mles,  regulations  and  by-laws  of  the  bank.  That  at  a  meet- 
ing of  the  board  of  directors  in  July,  1852,  a  resolution  was 
passed  in  the  following  words:  ^'Besolved,  that  the  Ilion 
Bank  will  not  discount  any  note  without  two  indorsers ;" 
which  resolution  thereafter  remained  in  force,  forbidding  the 
discount  of  the  paper  thereinafter  mehtionedi  That  the  de- 
fendants had  noticie  of  this  resolution.  That  in  January,  1855, 
there  was  dissatisfaction  among  the  stockholders  and  directors 
of  the  bank,  at  the  course  theretofore  pursued  by  the  Carvers, 
in  the  discharge  of  their  duties  as  director  and  cashier ;  and  a 
party  among  the  stockholders  was  forming  to  oust  the  elder 
Ganrer  from  his  place  as  director,  at  the  ensuing  election  in 
February,  Mid  elect  a  board  of  directors  which  should  remove 
Benjamin  F.  from  the  office  of  cashier,  if  the  new  board  should 
deem  that  proper;  all  of  which  was  accomplished  by  Benja- 
min Carver  ceasing  to  be  a  stockholder,  and  the  resignation  of 
Benjamin  F.  That  Benjamin  Carver  held  and  owned  150 
shares  of  the  capital  stock  of  the  bank,  until  he  disposed  of  it 
as  thereinafter  stated,  of  the  par  value  of  $100  per  share. 
That  on  the  5th  of  January,  1855,  the  two  Carvers  fraudu- 
lently combined  with  Prescott  to  accomplish  the  wrongful  and 
fiandulent  purposes  th^^inafter  stated ;  and  thereupon  the 
three  defendants,  contriving  and  intending  to  defraud  and  in- 
jure the  phdntifis,  and  to  sell  the  said  stock  of  Benjamin  Car- 
ver to,  and  impose  the  same  upon  the  plaintiff,  at  a  great 
premium,  and  at  a  price  above  its  then  value,  and  to  convert 
to  the  use  of  one  of  them  the  money  of  the  bank,  the  said 
Benjamin  and  Benjamin  F.,  not  regarding  but  violating  their 
duty  as  such  officers,  and  abusing  the  several  trusts  reposed  in 
them,  conceived  and  carried  out  a  fraudulent  and  wrongful 
scheme,  to  accomplish  such  end  and  purpose ;  in  pursuance 
whereof,  on  the  5th  of  January,  1855,  Prescott  bought  from 
and  Carver  sold  to  him,  his  stock  in  the  bank,  at  a  price  to 
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the  plaintifis  unknown ;  and  thereupon,  as  a  transfer  of  the 
same,  said  Benjamin  Carver  indorsed  his  name  on  the  scrip 
and  delivered  it  to  Prescott.  That  on  the  same  day,  or  within 
a  few  days  thereafter,  Prescott  attached  the  scrip  for  the  stock 
to  an  instrument  executed  by  him,  in  the  words  and  figures 
following,  to  wit : 
''  307.65  Interest 

$17,250.  Mohawk,  January  5til,  1855. 

Ninety  days  from  date,  I  promise  to  pay  Eliphalet  Beming* 
ton,  as  preindent  of  the  Ilion  Bank,  at  the  banking  house  of 
said  bank,  in  the  village  of  Ilion,  for  value  rec'd,  seventeen 
thousand  two  hundred  and  fifty  dollars,  with  interest  at  the 
rate  of  seven  per  cent  per  annum,  having  deposited  with  Itnd 
pledged  to  said  president,  as  collateral  security,  one  hundred 
and  fifty  shares  of  the  capital  stock  of  the  said  Ilion  Bank, 
with  authority  to  sell  the  same  on  condition  this  note  is  not 
paid  at  maturity;  provided  that  the  said  one  hundred  and 
fifty  shares  of  stock  shall  not  be  sold  for  less  than  the  amount 
of  this  note  and  the  interest  which  may  have  accrued  thereon ; 
and  provided,  also,  that  the  said  bank  as  aforesaid  shall  have 
recourse  to  the  said  stock  hereby  pledged  only  and  solely  for 
the  payment  of  this  note.  (Signed)  Amob  H.  Prksoott/' 
That  he  delivered  the  same  to  B.  F.  Carver  as  cashier  of  the 
plaintiff;  '^who  thereupon,  as  such  cashier,  and  assuming 
to  act  for  the  plaintiflb  in  said  transaction,  without  any  in- 
doTser  or  surety,  and  without  any  other  or  further  instrument 
or  security  for  the  repayment  of  the  funds  and  money  so  ad- 
vanced or  delivered  to  Prescott,  as  hereinafter  mentioned,  pre- 
tended to  discount  the  said  instrument,  and  did  thereupon 
pay,  deliver  and  furnish,  upon  such  instrument,  to  the  said 
Prescott,  or  to  some  other  person  for  the  use  of  one  of  the  de- 
fendants, the  sum  of  $17,250  of  the  moneys  and  funds  of  the 
bank,  or  did  credit  said  Prescott  upon  the  books  of  the  Yrnxk 
with  said  sum  of  $17,250  as  deposited  by  him  on  that  day, 
without  the  same  having  been  deposited  by  him,  except  as 
aforesaid ;  and  the  said  Prescott  thereupon,  either  penKmally 
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oxhyoT  through  the  medium  of  some  other  person,  did  pay  to 
the  said  Benjamin  Carrer,  in  money  or  otherwise,  the  said  sum 
of  $17,250,  so  reoeived  by  him,  the  said  Prescott  as  aforesaid" 
That  the  market  value  of  the  plaintiffs'  stock,  and  the  price 
for  which  it  could  have  been  &irly  sold  at  the  time  of  said 
transaction,  and  at  the  expiration  of  ninety  days,  was  a  much 
less  sum  than  the  amount  at  which  it  was  so  pledged  to  the 
plaintifis.  That  immediaidy  upon  the  transaction  coming  to 
the  knowledge  of  the  board  of  directors,  and  on  the  Ist  of  Feb- 
ruary, 1855,  the  said  board  passed  resolutions,  which  are  set 
out  That  the  transaction  referred  to  in  the  resolutions  is  the 
same  complained  of;  and  that  before  the  resolutions  were 
passed,  B.  F.  Carver  had  ceased  to  be  cashier.  That  Bhortty 
<^fer  and  on  or  about  the  6th  of  April  ensuing,  copies  of  these 
resolutions,  with  a  notice  annexed,  were  delivered  to  the  de» 
fendants  respectively.  That  on  the  14th  of  April,  the  money 
advanced  upon  the  security  remaining  unpaid,  the  plaintiffs 
gave  notice  that  the  stock  would  be  sold  at  auction  on  the 
30th  of  April ;  at  which  time  the  plaintiffs  did  sell  the  same 
at  auction  to  the  highest  bidder,  for  the  sum  of  $15,195,  which 
fell  short  of  the  amount  payable  by  the  terms  of  the  instru- 
ment, $2362.65 ;  and  that  this  sum  remains  unpaid.  The 
residue  of  the  complaint  consisted  of  allegations  of  special 
damages,  &a  sustained  by  the  plaintiffs ;  concluding  with  a 
demand  for  judgment  for  $20,000. 

The  answer  of  the  defendants  B.  Carver  and  Prescott  sev- 
erally denied  the  material  all^ations  of  the  complaint.  They 
aUeged  that  Carver  sold  his  stock  to  Prescott  at  its  fair  value, 
and  that  the  latter,  without  the  aid,  privity  or  knowledge  of 
the  former,  applied  for  and  obtained  the  discount ;  and  that 
B.  F.  Carver  had  authority  to  make  it  They  further  alleged 
thai  the  board  of  directors  had  notice  and  knowledge  of  the 
traoaactioa  on  the  8th  of  January,  and  that  they  ratified  and 
oonfirmed  ii 

P.  GricBetf,  for  the  appellant 

F.  Keman  and  O.  H.  DooUttle,  for  the  defiradants. 
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By  the  Court,  Pratt,  J.  The  complaint  in  this  case 
charges  that  on  the  5th  day  of  January,  1855,  Benjamin  Car> 
ver,  a  director  in  the  bank,  pretended  to  sell  to  the  defendant 
Amos  H.  Prescott,  a  person  of  little  or  no  pecuniary  responsi- 
bility, his  stock  therein,  of  the  par  value  of  $15,000,  for  the 
sum  of  $17,250 ;  that  Prescott,  with  the  connivance  of  said 
Carver  and  the  cashier,  Benjamin  F.  Carver,  immediately 
pledged  the  same  to  the  bank,  executing  to  it  the  instrument 
set  out  in  the  complaint,  and  received  therefrom  the  sum  of 
$17,250  in  the  bills  of  the  bank.  This  is  charged  to  have 
deen  done  in  accordance  with  a  conspiracy  between  the  three 
to  injure  and  cripple  the  bank  in  its  business,  and  to  enable 
Carver  to  impose  his  stock  upon  the  bank  at  a  price  much 
greater  than  it  was  really  worth ;  and  that  in  consequence  of 
these  proceedings  the  bank  was  greatly  crippled  and  injured 
in  its  business,  and  Carver  did  receive  for  his  stock  a  sum 
much  greater  than  its  actual  value.  The  evidence  upon  the 
trial  tended  to  establish  these  allegations  of  the  complaint. 
It  was  also  proved  that  the  transaction  came  to  the  knowledge 
of  the  other  officers  of  the  bank  on  the  8  th  day  of  January,  at 
which  time  resolutions  were  passed  to  muke  A  loto,  and  a  com- 
mittee was  appointed  to  inveistigatie  the  cotidition  of  the  bank. 
On  the  same  day  Carvet,  the  cashier,  resigned.  On  the  13th 
another  meeting  was  held,  at  whi(ih  Vacancies  in  the  direction, 
occasioned  by  the  sale  of  their  stock  by  Carver  and  other  di- 
rectors, were  filled  and  measures  were  takeii  for  strengthening 
the  condition  of  the  bank.  On  the  1st  of  February  resolu- 
tions were  passed  repudiating  the  whole  transaction,  and  au- 
thorizing the  attorney  of  the  bank  to  tender  back  to  Carver 
the  stock  and  demand  the  amount  of  money  received.  A  copy 
of  the  resolutions  was  not  served  upon  the  defendants  until 
the  8th  day  of  April.  The  defendants  refusing  to  comply,  the 
stock  was  sold  at  auction  on  the  30th  of  April,  after  due  no- 
tice. This  action  was  then  brought,  and  the  plaintiff  was 
nonsuited  at  the  circuit,  on  the  ground  that  it  had  not  been 
sufficiently  prompt  in  repudiating  the  transaction. 
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That  there  has  been  a  very  gross  fraud  perpetrated  upon 
the  plaintiff  isy  apon  the  case  as  developed  at  the  circuity  be- 
yood  question,  and  the  inquiry  now  is,  has  the  bank  by  its 
laches  precluded  itself  from  redress  ? 

An  action  on  the  case,  if  we  may  be  allowed  to  use  old  terms, 
would  generally  lie  in  all  cases  where  a  wrong  had  been  done 
to  a  person,  from  which  he  had  suffered  actual  pecuniary  loss. 
This  principle  is  so  elementary  that  it  cannot  be  necessary  to 
cite  examples.  It  would  therefore  lie  in  all  cases  where  a  party 
had  sustained  loss  in  consequence  of  any  fraud  perpetrated 
upon  him  by  the  defendant,  or  of  any  willful  violation  of  duty 
on  the  part  of  the  defendant  towards  him,  growing  out  of 
any  relation  between  them,  official  or  otherwise.  {Broim^'a 
CbfikCSS.) 

In  the  case  at  bar,  i^hether  the  transaction  be  treated  as  a 
willful  violation  of  the  duty  which  the  two  Carvers  owed  to 
the  bank,  growing  out  of  their  official  relation  to  it,  or  whether 
it  be  treated  as  a  direct  conspiracy  to  cripple  and  defraud  the 
bank,  it  would  seem  that  upon  the  most  obvious  principles  of 
dementary  law,  the  defendants  should  be  held  liable  for  the 
damages  which  the  bank  has  sustained  thereby.  And  in  an 
action  against  them  directly,  for  damages,  I  know  of  no  laches 
on  the  part  of  the  plaintiff,  short  of  the  statute  of  limitations, 
which  would  constitute  a  defense.  The  error  in  the  ruling  at 
the  dreuit,  if  any  was  made,  arose  from  not  recognizing  the 
distinction  between  the  remedies  which  the  law  gives  to  the 
party  defrauded,  against  the  wrongdoer.  Fraud,  it  is  said, 
vitiates  all  contracts,  and  renders  them  not  absolutely  void, 
but  voidable  in  the  election  of  the  party  upon  whom  the 
fraud  has  been  perpetrated.  He  therefore  has  two  remedies. 
1st  He  may  repudiate  the  transaction,  and  by  restoring  or 
offering  to  restore  what  he  has  received,  call  upon  the  tort 
feasor  to  restore  also,  and  upon  his  refusal,  may  bring  his  ac- 
tion either  in  replevin  or  other  form  appropriate  to  effect  such 
restoration.  Thus  in  the  sale  of  a  horse,  if  the  vendor  is  guilty 
of  any  fraud  or  deceit  in  regard  to  the  condition  or  quality  of 
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the  animal,  the  purchaser  may  return  or  offer  to  return  the 
property  and  bring  hid  action  for  the  consideration  paid.  And 
if  the  party  elects  to  resort  to  this  remedy,  he  must  do  so  in  a 
reasonable  time  after  he  ascertains  the  fraud.  But  the  party 
defrauded  is  not  bound  to  repudiate  the  transaction.  He  has 
his  election,  and  may  treat  it  as  valid^  and  bring  his  action  to 
recover  the  loss  he  has  sustained  in  consequence  of  the  fraud 
practiced  upon  him.  And  this  remedy  he  may  resort  to  at 
any  time  allowed  by  the  statute  of  limitations.  The  sale  of 
the  horse  presents  a  familiar  example.  If  the  vendor  has  de- 
frauded the  purchaser  upon  such  sale  in  knowingly  misrepre^ 
senting  the  condition  or  equality  of  the  horse,  instead  of 
repudiating  the  sale  the  sale  the  latter  may  retain  the  home 
and  bring  his  action  for  the  damages  which  he  has  sustained. 
These  principles  apply  to  executed  contracts  only.  The  cases 
of  executory  contracts  are  governed  by  different  principlea 
In  these  cases,  although  the  party  has  been  fraudulently  in- 
duced to  enter  into  the  contract,  if,  after  a  knowledge  of  the 
fraud  that  has  been  perpetrated  against  him,  he  goes  on  and 
performs  the  contract  on  bis  part  he  will  be  deemed  to  waive 
all  objections  which  he  might  have  made  on  account  of  such 
fraud.  The  law  will  presume  that  he  is  perfectly  satisfied 
with  the  contract,  notwithstanding  he  may  have  been  deceived 
in  some  particulars.  In  such  case,  after  having  performed 
trithout  objection,  he  can  neither  repudiate  nor  sustain  an  ac- 
tion for  damages.  For  example,  take  again  a  contract  for  the 
sale  of  a  horse  to  be  paid  for  and  delivered  at  a  future  timei 
If,  after  ascertaining  that  the  vendor  has  fraudulently  misrep- 
resented the  condition  or  qualities  of  the  horse  the  purchaser 
shall  accept  the  delivery  of  him,  he  would  be  bound  to  pay 
the  stipulated  price,  and  could  sustain  no  action  for  damages. 
The  law  would  be  very  defective  if  it  were  otherwise.  The 
purchaser  had  it  in  his  power,  by  refusing  to  accept  the  horse, 
to  protect  himself  amply  against  any  loss.  By  going  on  and 
executing  the  contract,  therefore,  he  would  be  deemed  to  be 
satisfied  with  the  horse  at  the  price,  notwithstanding  the  de- 
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fects  wfaidi  were  nnknoim  to  him  at  the  time  of  entering  into 
the  contract. 

Returning  to  the  caae  under  consideration,  and  assuming 
that  by  failing  to  give  notice  of  the  resolutions  of  February 
Ist  until  April,  the  bank  lost  the  right  of  repudiating  the 
transaction  in  iotOy  did  it  lose  all  remedy  for  the  loss  it  sus- 
tained from  the  fraudulent  conduct  of  the  defendants  ?  The 
complaint  is  broad  enough  to  cover  a  claim  for  damages,  and 
in  &ct  that  is  obviously  the  scope  of  the  action.  Unless, 
therefore,  this  is  one  of  those  executory  transactions  or  con- 
tracts above  referred  to,  the  right  of  action  cannot  be  affect* 
ed  by  any  imputed  laches  on  the  part  of  the  bank.  Neither 
the  unjust  steward  nor  the  fraudulent  conspirator,  if  this  was 
an  executed  contract,  can  insist  that  his  victim  shall  act  in- 
stantly, or  forfdt  for  ever  all  remedy  against  him.  The  law 
has  no  such  tender  regard  for  the  rights  and  interests  of  the 
bold  offenders  whose  frauds  and  defiEdcations  have  of  late  so 
frequently  startled  and  shocked  the  moral  sense  of  the  com- 
munity. The  statute  of  limitations  in  process  of  time  will 
come  to  the  aid  of  the  worst  offenders,  as  against  a  civil  ac- 
tion, but  that  is  not  invoked  in  this  case. 

Was  this  then  an  executed  contract  within  the  principles  laid 
down  ?  It  seems  to  me  to  be  manifestly  so.  The  sale  of  the 
stock  was  complete ;  the  discount  of  that  nondescript  instru- 
ment was  complete,  and  the  pocketing  of  the  exorbitant  price 
for  the  stock  by  the  senior  Carver  was  complete.  In  fine, 
there  w^  nothing  more  to  be  done  to  consummate  the  trans- 
action as  concocted  between  the  parties.  When  it  came  to  the 
knowledge  of  the  other  officers  of  the  bank,  the  thing  was  ao- 
complisbed.  Carver  had  received  bis  $17,250,  the  bank  had 
the  stock  upon  its  bands,  and  Prescott,  ^o  had  been  from  the 
beginning  the  mere  instrument  for  working  these  nefarious  pur- 
poses, had  performed  his  mission  and  was  left  as  he  began,  with 
neither  liability  nor  responsibility  resting  upon  him.  There 
was  therefore  nothing  to  be  done,  so  far  as  the  guilty  actors 
were  concerned,  for  perfecting  the  entire  object  of  the  conspiracy. 
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It  is  troe  the  entire  loss  which  the  bank  was  to  suffer  had  not 
been-asoertained.  The  time  for  the  payment  of  the  instrument 
was  executoiy,  bat  that  would  not  alter  the  rights  of  the 
parties^  or  make  the  transaction  executory.  If  a  note  be  giv- 
en on  the  sale  of  a  horse,  payable  at  a  future  day,  that  doee 
not  render  the  contract  of  sale  executory.  The  purchaser,  if 
defrauded,  might  undoubtedly  sustain  an  action,  even  before 
the  note  should  become  due.  Or,  to  take  a  case  more  directly 
in  point :  suppose  a  note  should  be  discounted  by  a  bank  upon 
a  fraudulent  representation  as  to  the  responsibility  of  the  par- 
ties to  it  Upon  discovering  the  fraud,  the  bank  would  un- 
doubtedly have  its  election  to  repudiate  the  transaction  at 
once,  and  bring  an  action  against  the  wrongdoer  for  the  mon- 
ey advanced ;  or  it  might  wait  until  the  note  became  due, 
make  an  effort  to  collect  it,  and  then  bring  an  action  for  the 
fraud,  alleging  as  damages  the  amount  unpaid. 

Upon  the  whole,  I  think  the  nonsuit  was  improperly  grant- 
ed, and  the  judgment  should  be  reversed  and  a  new  trial 
granted 

[Obwboo  Gbvxxal  Tbbx,  J0I7  7, 1857.  HMa/rd^  PraU,  Bacm  and  W.  F. 
AlUn,  Justices.] 
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The  code  does  not  g!re  to  a  defendant  the  right  to  olgect  to  the  nonjoinder  of  a 
party,  unless  he  pleads  or  gires  notice  of  the  defect 

If  no  noUce  of  the  defect  is  given,  the  ol^iection  is  not  arailable,  except  upon 
the  question  of  damages. 

Where  two  partners  have  a  right  of  action  against  a  third  person,  for  a  tort, 
and  one  of  them  assigns  his  right  and  interest  in  the  claim  to  the  other, 
who  sues  thereon,  in  his  own  name,  if  the  defendant  omits  to  set  up  tha 
noi\joinder  of  the  other  partner,  in  his  answer,  or  to  give  notice  of  tha  de- 
fect, he  cannot  insist  upon  the  noigoinder  as  a  defense,  upon  the  trial. 

And  assuming  that  such  an  assignment  is  invalid,  and  that  the  right  of  aeU<» 
remains  in  both  partners,  yet  it  is  not  a  case  for  apportioning  the  damages ; 
but  the  plaintiff  is  entitled  to  recover  the  entire  sum  awarded. 
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fllillS  was  an  appeal  from  a  judgment  of  the  Oneida  county 
JL  court,  reversing  the  judgment  of  a  justice  of  the  peace. 
Abbe,  the  plaintiff,  and  one  J.  B.  Dunning,  who  were  part- 
ners in,  or  joint  owners  of,  a  horse,  exchanged  horses  with 
the  defendant,  in  October,  1853 ;  in  which  exchange  it  was 
alleged  that  Abbe  &  Dunning  were  defrauded  by  the  defend- 
ant On  the  13th  of  February,  1855,  Dunning  sold  and 
assigned  his  right  and  interest  in  the  daim  or  right  of  action 
against  the  defendant  for  the  fraud.  The  plaintiff.  Abbe, 
thereupon  brought  an  action  before  a  justice  of  the  peace,  for 
the  fraud,  in  his  own  name ;  setting  forth  the  assignment  from 
Dunning,  in  his  complaint,  and  demanding  judgment  for 
$100.  The  defendant  put  in  a  general  answer,  denying  the 
allegations  of  the  complaint.  The  answer  was  not  accom- 
panied by  any  notice  of  special  matter  constituting  a  defense. 
The  plaintiff  recovered  a  judgment  for  $100,  besides  costs. 
This  judgment  was  reversed  by  the  county  court;  and  the 
plaintiff  appealed  to  this  court 

Fomeray  (k  SotUhworth,  for  the  appellant 
J.  T.  SpriggSy  for  the  respondent 

By  {he  Court,  V^ktSj  J.  Within  the  case  of  Zabriakie  v. 
Smith,  (3  Kern,  322,)  the  county  court  erred  in  reversing  the 
judgment  of  the  justice.  That  case  is  on  all  fours  with  this, 
and  unless  a  different  rule  of  pleading  is  to  apply  to  justices' 
courts  from  that  applicable  to  courts  of  record,  it  disposes  of 
the  question. 

It  is  insisted  that  section  144  (of  the  code)  does  not  ap* 
ply  to  pleadings  in  justices'  courts,  but  that  does  not  neces- 
sarily aid  the  respondent.  No  part  of  the  code  gives  the 
defendant  the  right  to  object  to  the  nonjoinder  of  a  party, 
without  pleading  or  giving  notice  of  it  By  the  rule  in  the 
code  applicable  tp  pleadings  in  justices'  courts,  (§  74,  svhd.  4,) 
the  answer  may  contain  a  denial  of  the  complaint,  or  of  any 
part  thereof,  and  also  a  notice,  in  a  plain  and  direct  manner, 
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of  any  facts  constituting  a  defense.  In  this  case  no  notice 
of  this  defect  was  given.  It  was  therefore  not  available,  ex- 
cept upon  the  question  of  damages.  At  common  law,  in 
actions  in  form  ex  delicto^  if  a  party  who  ought  to  be  joined  as 
plaintiff  was  omitted,  the  objection  could  only  be  taken  by  plea 
in  abatement  or  by  way  of  apportionment  of  damages  on  the 
trial.  The  defendant  could  not,  under  the  plea  of  the  general 
issue,  give  evidence  of  the  nonjoinder  of  a  party  plaintiff  as 
a  ground  of  nonsuit  on  the  trial ;  nor  could  he  demur  or  move 
in  arrest  of  judgment  for  that  cause,  although  the  defect  ap- 
peared on  the  face  of  the  record.  (1  Chit.  PI.  76.  1  John. 
471.    6id.  X08.) 

It  is  a  question  whether  a  plea  in  abatement  is  not  abro- 
gated by  the  code,  but  there  is  no  difficulty  in  giving  notice 
of  it  as  a  defense.  And  if  that  cannot  be  done,  the  damages 
might,  in  a  proper  case,  be  apportioned  on  the  trial  There 
is  no  rule,  either  under  the  code  or  at  common  law,  which  will 
allow  the  evidence  to  be  given  as  a  bar  without  answer  or 
notice  setting  it  up. 

The  remaining  question  is  whether  damages  should  have 
been  apportioned.  In  the  case  of  Zabriskie  v.  Smith  the 
action  was  for  deceit,  and  there  had  been  in  that  case,  as  in 
this,  an  attempt  by  one  partner  to  assign  the  demand  of  his 
copartner.  Judge  Denio  held  that  there  was  a  distinction  in 
such  cases  from  the  ordinary  case  of  tenants  in  common.  In 
the  latter  case  the  interest  is  not  joint,  and  therefore  the  re- 
covery by  one  would  not  bar  a  right  of  action  or  recovery  by 
the  other.  The  case  of  partners  he  held  to  be  differeut.  They 
had  more  of  the  character  of  joint  tenants,  and  assuming  that 
the  assignment  was  void,  the  right  of  action  would  be  joint 
and  the  damages  when  recovered  go  into  the  common  stock, 
and  would  necessarily  enure  to  the  joint  benefit  of  both. 
Hence  the  court  in  that  case  held  that  the  damages  need  not 
be  apportioned,  and  that  a  recovery  by  one,  of  the  entire 
damage,  was  right. 

Whether  the  peculiarity  of  the  relation  between  partners 
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Bhauld  not  affect  the  validity  of  an  assignment  of  one  to  his 
copartner  of  his  interest  in  a  joint  right  of  action  for  a  tort^ 
it  is  not  necessary  to  inquire.  In  the  case  of  tenants  in  com- 
mon,  it  requires  an  assignment  or  sale  to  pass  the  undivided 
interest  of  one  to  the  other.  But  in  the  case  of  joint  tenants, 
that  is  not  necessary.  A  release  from  one  to  the  other  would 
be  sufficient  But  it  is  enough  in  this  case  that  the  defend- 
ant) not  having  in  any  manner  set  up  the  nonjoinder  in  his 
pleading,  could  not  insist  upon  it  as  a  defense,  upon  the  trial 
And  assuming  that  the  assignment  was  invalid,  and  that  the 
right  of  action  remained  in  the  two  living  partnAv,  it  was  not  a 
casefor  apportioning  the  damages,  and  the  plaintiff  was  entitled 
to  recover  the  entire  sunt  Whether  the  defendant  knew  of 
the  defect  in  the  property  was  a  question  of  ibct,  and  as  there 
was  some  evidence  charging  him  with  such  notice,  the  verdict 
of  the  jury  is  conclusive. 

The  judgment  of  the  county  court  reversed  and  that  of 
the  justice  affirmed. 

[OswxQO  OinxKAL  Tnic,  July  7, 1867,    Butbard,  PraU,  Baem  and  W.  P. 
4Bfii,  JostfoeB.] 


William  Bubton  vb.  Hibam  N.  Baxxb. 

B.  nude  a  note  for  |500,  payable  to  G.  or  beerer.  The  note  was  made  witli- 
oai  eoDsideraUoD,  for  (be  aooommodatioD  of  G.  and  to  enable  him  to  raise 
money,  and  was  deliyered  by  G.  to  the  defendant,  to  be  naed  to  raise  money 
for  G.  The  note  was  afterwards  signed  by  G.  also,  without  the  knowledge 
or  eooeent  of  B.  The  defendant  then  indorsed  npon  the  back  of  the 
note,  a  gaaimnty  of  the  payment  thereof,  and  sold  the  noto  to  Bnrtoa,  the 
plainlUr^s  assignor,  for  $426.  BM  that  if  the  noto  was  a  ralid  noto  in 
the  hands  of  G.,  as  against  B.  when  originally  delirered  to  G.,  the  transac- 
tion was  not  nsnrions,  and  the  defendant  was  liable  npon  the  guaranty,  al- 
though G.  signed  the  noto  without  the  knowledge  or  consent  of  B.  at  the 
■aae  time  the  guaranty  was  signed,  and  the  money  adTsnced  to  G.  1^ 
Burton. 

The  plaintiff  was  accordingly  a^udged  to  be  entitled  to  recorer  of  the  defend- 
ant, upon  his  guaranty,  the  amount  actually  advanced  by  Burton,  upon  the 
purchase  of  the  note,  with  interest. 

Vol.  XXXI.  16 
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MOTION  for  a  new  trial,  upon  a  bill  of  exceptions.  The 
complaint  contained  four  causes  of  action.  The  first 
stated  that  one  David  Babcock,  on  the  9th  of  February,  1855, 
made,  executed  and  delivered  to  Hawley  J.  Goodwin,  his  note, 
of  which  the  following  is  a  copy : 

"  Uttcay  Feb.  9,  1855. 

#500.  One  year  from  date,  I  promise  to  pay  Hawley  J. 
Goodwin,  or  bearer,  five  hundred  dollars,  with  interest,  value 
received,  payable  at  the  Bank  of  Utica. 

David  Babcock." 
That  afterwards,  and  on  the  15th  of  February,  1855,  in  con- 
sideration that  one  David  Burton  would  purchase  the  note  of 
the  defendant,  who  was  the  owner  and  holder  thereof,  and 
pay  therefor  $425,  the  defendant  guarantied  the  payment  of 
the  note  as  follows : 

"For  value  received,  I  guaranty  the  payment  of  within 
this  not«.  H.  N.  Baker," 

That  the  defendant  delivered  the  note  and  guaranty  to  said 
David  Burton,  who  paid  the  defendant  therefor  $425.  The 
second  count  was  for  $425,  money  had  and  received  by  the 
defendant,  of  and  to  the  use  of  David  Burton.  The  third 
count  alleged  that  on  the  15th  of  February,  1855,  the  defend- 
ant was  the  holder  of  the  note  described  in  the  first  cause  of 
action ;  that  he  assigned  the  note  to  David  Burton,  who  paid 
him  therefor  $425 ;  that  said  David  supposed  the  note  to  be 
valid,  whereas  Babcock,  the  maker,  had  executed  and  deliv- 
ered it  to  Hawley  J.  Goodwin,  as  an  accommodation  note, 
and  for  the  purpose  of  raising  money,  and  Goodwin  had  de- 
livered it  to  the  defendant  for  the  use  of  hitn,  Goodwin,  and 
to  enable  the  defendant  to  raise  money  thereon  for  him,  Good- 
win ;  all  of  which  was  unknown  to  Burton.  By  reason  whereof 
the  note  became  and  was  worthless ;  that  the  note  had  been 
tendered  to  the  defendant,  and  the  money  advanced  demanded. 
The  fourth  cause  of  action  alleged  that  on  the  15th  of  Febru- 
ary, 1855,  the  defendant  was  the  holder  of  the  note  above  de- 
scribed, and  that  in  consideration  that  David  Burton  would 
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and  did  purchase  the  note  from  the  defendant,  and  pay  him 
therefor  $425,  the  defendant  agreed  to  guaranty  its  pay- 
ment, and  that  it  was  made  on  a  good  consideration  as  be- 
tween Babcock  and  Goodwin,  and  was  valid,  and  that  the 
defendant  had  good  title  thereto ;  that  the  note  had  thereto- 
fore had  a  l^al  inception,  and  would  be  collectible  for  its  full 
amount  in  the  hands  of  Burton ;  whereas,  in  truth  and  in  fact, 
the  note  was  made  by  Babcock,  without  consideration,  for  the 
accommodation  of  Goodwin,  and  to  enable  him  to  raise  money, 
and  was  delivered  by  the  latter  to  the  defendant  to  be  used  to 
raise  money  for  Goodwin ;  by  means  whereof  the  note  became 
and  was  worthless.  An  assignment  of  these  causes  of  action 
from  David  Burton  to  the  plaintiff  was  alleged.  The  answer 
contained  five  separate  defenses.  The  first  was  a  denial  of  the 
complaint.  The  second,  third  and  fourth  stated  that  the  note 
had  no  legal  inception  until  it  was  discounted  by  David  Bur- 
ton, and  that  it  was  signed  by  Goodwin  and  guarantied  by 
the  defendant  on  a  usurious  agreement.  The  fifth  answer  al- 
leged that  the  note  was  made  by  Babcock  as  his  individual 
note;  and  that  afterwards,  without  his  knowledge  or  consent, 
it  was  changed  in  a  material  part,  to  wit,  by  being  signed  by 
Goodwin,  and  being  made  the  joint  and  several  note  of  Bab- 
cock and  Goodwin.  The  action  was  tried  in  December,  1856, 
at  the  Herkimer  circuit.  The  plaintiff  read  in  evidence  a  note 
in  the  terms  above  set  out,  signed  by  Babcock  and  H.  J.  Good- 
win ;  on  the  back  of  which  was  a  guaranty  of  payment,  signed 
by  the  defendant  He  then  proved  the  interest  on  $425  from 
February,  1855,  to  be  $24.76,  and  rested.  The  counsel  for 
the  defendant  moved  the  court  to  nonsuit  the  plaintiff  on  these 
grounds :  1.  That  the  proof  did  not  establish  the  cause  of  ac- 
tion stated  in  the  complaint.  That  the  proof  established  an 
entirely  different  cause  of  action  from  that  stated  in  the  com- 
plaint. That  the  note  proved  was  an  entirely  different  one 
from  that  mentioned  in  the  complaint.  2.  That  the  signing 
of  this  note  by  Goodwin  after  it  was  made  and  issued  by  Bab- 
cock, without  the  knowledge  or  consent  of  the  latter,  destroyed 
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BabcocVs  liability  and  made  it  the  sole  note  of  Ooodwin. 
3.  That  on  the  facts  stated  in  the  complaint  and  the  proofs, 
the  note  and  guaranty  was  usurious.  4.  That  on  the  com- 
plaint and  proofs  the  defendant  was  not  liable.  The  motion 
was  denied,  and  the  counsel  for  the  defendant  excepted.  The 
defendant  then  introduced  testimony  to  sustain  the  defenses 
set  up  in  his  answer.  At  the  close  of  the  testimony  his  coun- 
sel insisted,  and  asked  the  court  to  rule  and  decide,  that  the 
plaintiff  was  not  entitled  to  recover,  and  that  the  complaint 
should  be  dismissed,  or  a  verdict  ordered  in  favor  of  the  de- 
fendant, on  the  following  grounds :  1.  That  the  transaction 
was  usurious,  because  in  legal  effect  it  was  a  loan  of  $425  to 
Goodwin,  upon  and  for  his  note  for  $500  and  interest  guaran- 
tied by  the  defendant ;  that  assuming  that  the  note,  as  made 
by  Babcock,  was  completely  issued  when  signed  by  him  and 
delivered  to  Goodwin,  the  signing  of  it  by  the  latter,  without 
the  knowlege  or  consent  of  Babcock,  discharged  him,  and  made 
it  the  individual  note  of  Goodwin.  2.  That  if  Goodwin  waa 
authorized  by  Babcock  to  sign  the  note  as  a  maker,  then  it 
was  not  a  complete  and  valid  note  in  the  hands  of  Goodwin 
until  so  signed,  and  had  no  legal  inception  until  it  was  signed 
by  Goodwin,  and  the  transaction  with  and  transfer  of  it  to 
Burton  was  usurious.  3.  That  the  promise  made  by  Good-* 
win  as  a  signer  of  the  note,  and  which  was  guarantied  by  the 
defendant,  was  usurious,  and  that  the  plaintiff  could  not  re- 
cover, whether  the  note  was  originally  a  valid  note  in  the 
hands  of  Goodwin  or  not.  4.  That  upon  the  complaint  and 
evidence,  the  note  and  guaranty  in  the  hands  of  David  9ur-s 
ton  were  and  each  was  usurious.  5.  That  upop  the  case  made 
by  the  pleadings  and  evidence,  the  plaintiff  was  not  entitled 
to  recover.  6.  That  even  if  the  note  was  a  valid  note,  in  the 
hands  of  Goodwin,  as  against  Babcock,  the  transaction  with 
Burton  was  usurious  as  against  Goodwin  and  the  defendant 
7.  That  upon  the  pleadings  and  evidence,  the  note  was  not  a 
valid  note  in  the  hands  of  Goodwin,  as  against  Babcock,  and 
that  this  was  not  a  case  to  be  submitted  to  the  jury  on  this 
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questiotL  8.  That  npon  the  case  made,  the  defendant  was  en- 
titled to  have  the  complaint  distnissed)  or  a  yerdict  ordered  in 
his  favor.  The  oourt  overruled  these  requests  and  objections 
of  the  defendant's  counsel,  and  refused  to  dismiss  the  com- 
plaint or  order  a  verdict  in  favor  of  the  defendant.  The  court 
chafged  the  jury^  among  other  things,  that  if  the  note  in  suit 
iras  made  by  Babcock,  and  delivered  by  him  in  good  faith  to 
Goodwin,  even  in  exchange  for  his  note  with  the  indorsements 
on  it,  it  would  be  a  valid  note  in  his  hands^  and  the  sale  of  it 
by  him  for  less  than  par  woUld  not  render  it  usurious.  To 
whidi  ruling  and  charge  the  defendant's  counsel  excepted. 
That  if  the  note  Was  delivered  to  Goodwin  to  enable  him  to 
raise  money  tipon  it,  with  the  understanding  that  he  was  to 
take  care  of  it,  and  the  other  note  was  delivered  to  Babcock, 
not  absolutely  in  exchange,  but  as  a  security  against  a  failure 
to  take  care  of  it,  it  would  not  in  that  case  be  a  valid  note  in 
the  hands  of  Goodwin,  and  a  sale  of  it  by  him  at  a  discount 
of  over  seven  per  cent  would  render  it  usurious  and  void. 
That  if  the  note  was  Valid  in  the  hands  of  Goodwin,  as  against 
Babcock,  and  he  sold  the  same  to  Burton  absolutely,  it  would 
not  be  rendered  usurious  as  to  the  defendant,  although  it  was 
signed  by  Goodwin,  and  guarantied  by  the  defendant  at  the 
time  of  the  sale,  and  as  a  condition  of  such  sale.  To  which 
ruling  and  charge  the  defendant's  counsel  excepted.  But  that 
if  the  design  of  Burton  Was  to  loan  the  money  to  Goodwin, 
although  the  payment  was  to  be  secured  by  the  note  of  Bab- 
cock and  himself  guarantied  by  Baker,  it  would  be  usurious, 
although  the  note  might  have  been  valid  in  the  hands  of  Good- 
win, as  against  Babcock.  The  court  further  ruled  and  decided 
that  if  the  note  in  suit  was  a  valid  note  in  the  hands  of  Good- 
win, as  against  Babcock,  when  originally  delivered  to  the  form- 
er, then  the  transaction  was  not  usurious,  and  the  defend- 
ant was  liable  upon  the  guaranty,  although  Goodwin  signed 
the  note  without  the  knowledge  or  consent  of  Babcock,  at  the 
same  time  the  guaranty  was  signed,  and  the  money  advanced 
to  Goodwin  by  Burtoa    To  this  ruling  and  decision  the  conn- 
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agreement  b^  Goodwin,  not  merely  to  repay  him  this  sum  and 
legal  interest,  but  to  pay  him,  for  and  in  consideration  of  the 
advance,  $500,  and  over  seven  per  cent  per  annom  on  this  lat- 
ter sum,  at  the  expiration  of  eleven  months.  This  certainly  ^ 
is  an  i^preement  by  which  Qoodwin  expressly  contracts  to  pay 
more  than  legal  interest  for  the  forbearance  of  money  advanced 
to  him,  and  is  directly  contrary  to  the  statute  to  prohibit 
usury.  (3.)  The  defendant  guarantied  the  performance  by 
Goodwin  of  his  promise,  i.  e.  to  pay  $500  and  l^al  interest 
thereon,  in  consideration  of  the  advance  of  $425,  and  giving 
day  of  payment  therefor  during  eleven  months.  (4.)  The  con- 
tract or  agreement  made  by  Goodwin  and  by  the  defendants 
was  in  writing,  and  was  express.  The  one  as  principal,  and 
the  other  as  surety,  expressly  agreed  that,  for  the  advance  and 
forbearance  of  a  sum  of  money,  Gk>odwin  would  repay  to  Da- 
vid Burton  the.  same,  with  more  than  legal  interest.  Where 
both  the  terms  and  legal  effect  of  an  agreement  render  it  usu- 
rious, the  court  cannot  give  it  any  other  effect,  or  hold  that 
the  parties  intended  any  other  result.  (5.)  Conceding,  there- 
fore, that  the  original  note  or  promise  made  by  Babcock  is 
valid,  and  can  still  be  enforced  by  the  plaintiff  against  him, 
the  promise  by  Goodwin,  and  the  contemporaneous  guaranty 
by  the  defendant  of  its  fulfillment,  are  usurious  and  void. 
(JohnBon  v.  Morley,  Lalor^a  Sup.  29.) 

y.  The  transaction  cannot  be  held  valid  as  against  Good- 
win or  the  defendant  on  the  ground  that  it  was  the  sale  of  a 
chattel,  and  not  a  loan  of  money.  (1.)  The  cases  in  which  it 
has  been  held  that  where  the  holder  of  a  valid  note  sells  it  for 
less  than  its  face,  and  indorses  it,  the  transaction  is  not,  per 
«e,  usury,  proceed  upon  the  ground  that  in  form  the  transac- 
tion is  the  sale  of  a  valid  obligation,  and  there  is  no  agree- 
ment by  the  party  receiving  the  money  to  repay  more  than  the 
sum  advanced,  and  legal  interest  thereon.  (Oram  v.  Hen-- 
dricka,  7  Wend.  569,  614,  641-5.  Mazwsan  v.  Mead,  21  id, 
285.  Anderson  v.  Rapdye,  9  Paigty  483  ;  B.  O.  4  HiU,  472 
to  486.)    (2.)  It  will  hardly  be  claimed,  in  view  of  the 
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diflcOBBion  in  these  cases,  and  the  dose  votes  hy  which  thejr 
irere  decided^  that  thejr  would  have  heen  held  free  from 
nsniy  if  the  facts  had  heen  like  those  in  this  case«  (3.)  In  the 
case  at  bar  the  transaction  is  not  in  form  the  sale  of  a  note 
iDdorsed  or  guarantied  by  the  party  receiviog  the  money. 
(4)  He  became  and  was,  if  not  the  sole,  clearly  a  joint  original 
maker  of  the  note  disoonnted.  (5.)  The  transaction  was  not 
in  BobBtance  the  sale  of  a  note.  The  party  reoeiring  the  $425 
advance  became  and  was  a  maker  of  the  note  on  which  it  was 
advaiioed.  He  expressly,  in  terms,  agreed,  in  consideration  of 
the  advance,  to  repay  $500  and  interest  thereoa  There  was 
no  note  or  oUigation  tran^orred  to  Barton  except  the  note  of 
which  Goodwin  was  a  maker.  (6.)  The  court  must  conslatie 
the  contract  of  Goodwin  according  to  its  clearly  expressed 
terms.  It  is  impossible  to  say  that  he  agreed  only  to  pay  $425 
and  interest  Can  it  be  said  that  on  this  instrument  the 
jdaintiff  can  recover  of  Babcock  $500  and  interest,  and  of 
Qoodwin  only  $425  and  interest  ?  This  would  be  making  a 
ccmtract  for  the  parties,  in  direct  contradiction  of  the  written 
terms  made  by  them.  Unless  the  court  can  do  this,  the  trans- 
action 88  to  Goodwin  and  the  defendant  is  plainly  usurious. 

YL  The  court,  therefore,  erred  in  overruling  the  several 
propositions  submitted  by  the  defendant's  counsel,  and  in  re- 
using to  dismiss  the  complaint,  or  order  a  verdict  for  the  de- 
fendant 

y  II.  The  court  erred  in  the  charge  to  the  jury.  The  iSrst 
proposition  of  the  charge  was  erroneous.  The  pleadings  and 
evidence  did  not  present  the  question  of  whether  there  was  a 
sale  of  a  note  or  not  The  evidence  showed  the  money  was 
not  advanced  upon  a  sale  and  purchase  of  a  note,  but  upon  an 
original  contract  by  Goodwin  to  repay  $500  and  interest 
thereon.  (11  Paige^  660.)  The  other  propositions  are  also 
erroneous.  Neither  within  the  usury  law,  nor  in  any  other 
sense^  can  a  party  be  said  to  sell  a  note  of  which  he  is  a  maker. 
It  has  no  value  or  validity,  as  to  him,  until  he  transfers  it 
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Unless  vre  are  wrong  in  all  the  points  above  submitted,  there 
is  error  in  the  last  clause  of  the  charge. 

YIII.  The  transaction  as  to  Goodwin  and  the  defendant  is 
usurious,  and  the  verdict  should  be  set  aside,  and  a  new  trial 
ordered. 

M.  H.  ThroCfpy  for  the  plaintiff.  I.  No  question  arises  here 
upon  the  verdict  of  the  jury,  or  the  weight,  effect  or  sufficiency 
of  the  proof.  This  is  a  naked  bill  of  exceptions,  and  the  onlj' 
question  is  whether  the  judge  made  any  erroneous  ruling  in 
the  progress  of  the  trial 

II.  The  motion  for  a  nonsuit  was  properly  disposed  of.  The 
proof  sustains  the  first  count.  The  variation  was  immaterial — 
no  proof  was  offered  that  the  defendant  had  been  misled. 
There  was  no  testimony  showing  the  note  to  be  usurious,  and 
all  the  allegations  of  the  complaint  being  denied  by  the  an- 
swer, there  was  nothing  in  the  record  showing  it  to  be  so.  If 
the  allegation  of  usury  had  been  admitted  of  record,  the 
result  would  have  been  the  same,  for  the  plaintiff  sought  to 
recover  upon  his  first  count  only. 

III.  No  exception  arises  to  the  denial  of  the  motion  for  a 
nonsuit  made  at  the  close  of  the  case.  The  legal  positions 
taken  by  the  defendant's  counsel  depended  upon  facts  then 
yet  to  be  ascertained  by  the  verdict  of  the  jury ;  except  where 
they  are  comprised  in  the  exceptions  to  the  charge,  and  are 
discussed  under  the  next  point.  Even  if  they  had  all  been 
correct,  no  exception  would  lie ;  for  the  plaintiff  having  once 
proved  a  prima  facie  case,  and  rested,  and  the  defense  depend- 
ing upon  affirmative  evidence,  the  court  properly  submitted 
the  whole  case  to  the  jury.  It  is  in  all  cases  discretionary 
with  the  court  to  do  so ;  and  if  the  defendant  has  proved  a 
defense,  his  remedy  is  not  to  be  sought  by  exception. 

lY.  The  charge  was  unexceptionable.  The  first  exception 
will  not,  we  presume,  be  insisted  on.  (3  Wend,  62.  13  Barb. 
45.)  The  second  and  third  exceptions  are  taken  to  two 
clauses  of  the  charge,  which  properly  belong  together,  and 
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will  be  considered  together.  The  question  whether  the  trans- 
action was  a  sale  of  the  note  by  Goodwin  to  Burton,  or  a  loan 
of  money  firom  Burton  to  Goodwin,  was  fairly  and  fully  sub- 
mitted to  the  jury,  who  have  found  by  their  yerdict  that  it  was  a 
sale.  Assuming  it  to  be  a  sale,  the  question  is,  whether  upon 
a  sale,  at  a  discount,  of  a  note  valid  in  the  holder's  hands,  the 
subBcribing  of  the  note  by  the  holder,  ^^  without  the  knowl- 
edge or  consenf'  of  the  maker,  as  a  consideration  of  the  sale, 
and  part  of  the  transaction,  renders  the  transaction  usurious, 
and  avoids  the  simultaneous  guaranty  of  the  note.  (1.)  It 
is  manifest  that  the  first  step  of  the  defendant,  to  make  out 
hk  side  of  the  argument,  must  be  to  show  that  his  principals 
(if  Groodwin  is,  as  to  Baker,  a  principal)  are,  or  that  one  of 
them  is  not  liable.  It  is  also  manifest  that  unless  Babcock 
was  discharged  by  Goodwin's  signing  the  note,  Goodwin  was 
a  mere  surety  for  Babcock ;  or  to  consider  it  in  another  aspect, 
the  note,  being  several,  was  in  effect  two  separate  notes,  one 
made  by  Goodwin,  and  one  made  by  Babcock,  Goodwin's  note 
being  held  as  security  for  the  payment  of  Babcock's,  and  Ba- 
ker being  a  guarantor  of  each.  Goodwin's  note, though  in  form 
for  the  full  amount,  was  liable  to  be  reduced  to  the  amount 
of  the  advance,  and  upon  neither  note  could  Baker  be  made 
liable  for  more  than  the  advance.  All  these  principles  are 
laid  down  in  Cobb  v.  Titus^  (13  Barb.  45,)  affirmed  in  court 
of  appeals.  {See  Selden's  Notes  for  April  Term,  1854.) 
The  defendant  cannot  therefore  avoid  his  liability  if  Babcock 
continued  liable  after  Goodwin  signed.  Now  we  contend,  as 
oar  first  proposition,  that  the  note  became,  by  the  signature 
of  Goodwin,  the  severed  and  not  the  joint  and  severed  note  of 
Groodwin  and  Babcock,  and  the  alteration  did  not  discharge 
or  affect  Babcock's  liability  upon  it.  It  has  been  held,  since 
the  earliest  times,  that  any  alteration  of  a  contract  after  its 
execution,  discharged  the  contracting  party,  who  did  not  as- 
sent to  it,  provided  it  affected  in  any  respect  his  contract  or 
undertaking,  but  not  otherwise.  Formerly  it  was  said  that 
it  must  affect  it  to  his  prejudice ;  but  that  qualification  need 
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not  be  inmated  on  here»  Thus  if  a  note  fot  $600  ii  altered 
to  $2B0j  the  maker  not  assenting^  it  may  be  oonoeded  that 
he  is  dischaliged,  because  such  was  not  his  contract  [  but  if 
his  contract  remains  unaffected^  the  alteration  is  immaterial 
{ChiUy  <m  Bilhy  184  Marsan  v.  Patit^  1  Camp.  82,  n. 
AHoood  V.  Or^n,  2  Car.  dk  P.  368.  12  U.  S.  Dig.  33,  §  7. 
15  id.  33,  §§  11, 12.  JBruce  v.  We$tcM,  8  Barh,  8.  C.  B. 
374)  Although  the  iigning  the  note  by  Ooodirin  made  it 
prima  fitcie,  as  between  the  makers  and  the  holder,  their  joint 
and  several  note,  {8tory  on  Prom.  Notes,  §  57,)  yet  inasmuch 
as  their  liability  to  the  holder  was  dififerent,  Babcook  beiug 
liable  for  the  full  amount,  and  Goodwin  for  only  $425  and 
interest,  it  follows  that  it  was  in  fa^t  their  several  note. 
(Cobb  r.  Tiius,  13  Barb.  45.)  If  so,  there  is  an  etid  of  the 
argument,  for  clearly  a  person  who  becomes  severally  liable 
with  another,  does  not  thereby  in  the  least  alter  or  affect  the 
contract  of  the  other  party.  This  is  admitted  by  counsel  on 
both  sides,  and  by  the  court,  in  the  case  in  d2d  Eng.  Law  and 
Eq.,  cited  post.  But  treating  it  as  a  joint  and  several  note, 
it  is  equally  difficult  to  see  how  Babcock's  liability  was  affect- 
ed. His  contract  was  to  pay  the  whole  note  at  maturity,  and 
in  addition  to  reimburse  any  person  who  might  be  compelled 
to  pay  it  by  becoming  surety  or  indorser  upon  it ;  and  it  is 
difficult  to  see  bow  the  creation  by  another  person  of  a  joint 
liability  with  him,  which  was  however^  as  between  htm  and 
such  person,  a  new  contract  of  suretiship,  affects  in  any  re- 
spect his  contract.  This  principle  was  supposed  to  be  settled 
in  England  by  the  case  of  Cotton  v.  Simpson^  8  Adol.  A 
MiSy  136,  (35  Eng.  Com.  Law  Bep.  355,)  reported  also  in 
3  Nev.  dh  P.  248,1  W,  W.  dh  H.  157,  and  2  Jur.  888,  cited 
also  Chitty  on  Bills,  188.  But  the  recent  case  of  Oardner 
V.  Walsh  (32  Eng.  Law  and  Eq.  Bep.  162)  is  considered  as 
overruling  this  case.  It  distinctly  recognises  the  doctrine, 
that  if  the  note  was  several,  the  addition  of  a  name  does 
not  affect  the  contract,  but  in  the  case  of  a  note  which  had 
been  executed  by  a  principal  and  one  surety,  the  addition 
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of  aQother  joint  and  several  surety,  without  the  consent 
first,  was  held  to  discharge  the  first  surety.  There  is  this 
broad  distinction  between  this  case  and  Oardner  v.  Wahhy 
Tiz.  that  there  the  question  arose  between  two  sureties  for 
one  principal,  and  here  it  is  only  the  common  case  of  one 
man  who  is  surety  for  another.  Adding  the  word  ^^  surety" 
after  Goodwin's  name  would  neither  have  increased  nor  dimin- 
ished his  liability,  or  altered  his  rights  as  respects  the  holder, 
or  Baboock,  {Berg  v.  Baddif,  6  John.  Ch.  303 ;)  as  to  the 
holder,  he  is  a  joint  and  several  maker,  but  as  to  Babcock,  he 
is  in  judgment  of  law  a  surety  within  the  ruling  in  Cobb  v. 
TftfUj  and  all  the  principles  applicable  to  the  relation.  Un- 
less the  ruling  in  Oardner  v.  Walsh  depended  upon  some 
peculiarity  of  the  English  practice,  or  some  principle  of  law 
in  relation  to  joint  debtors  in  which  their  courts  and  ours  dif- 
fer, it  must  have  rested  upon  the  notion  that  the  addition 
might  affect  the  remedy  for  contribution  between  the  sureties, 
or  the  surety's  right  to  recover  against  his  principal.  It  could 
not  have  been,  (at  least  as  applied  to  the  rule  of  law  here,) 
because  it  subjected  him  to  being  joined  in  an  action  with 
another  as  defendant ;  for  if  that  was  the  test,  an  indorsement 
would  vitiate  the  note.  In  this  case  Babcock's  liability  and 
Baboock's  contract  were  not  changed — his  original  contract 
and  his  original  liability  were  to  pay  the  holder  absolutely,  or 
to  refund  to  Goodwin  if  Goodwin  was  compelled  to  pay.  He 
eontemplated  that  Goodwin  should  make  himself  liable  upon 
it  The  rule  in  Oardner  v.  Walsh  never  has  been,  and  never 
will  be,  followed  in  this  country.  A  succession  of  names  on 
notes,  put  there  at  different  times,  is  one  of  the  commonest 
things  to  meet  with,  and  to  hold  that  none  of  the  signers  ex- 
oept  the  last  one  are  liable,  would  shock  the  sense  of  the  whole 
business  community.  (See  Warner  v.  FrtcSy  3  Wend.  397 ; 
Harris  v.  Wamer,  13  id.  400.)  However  open  the  question 
may  have  been  in  England,  it  is  no  longer  open  for  argument 
in  this  state.  Norton  v.  Coons  (3  Denio,  130)  is  a  direct 
authority  sustaining  (7a^on  v.  Simpson,  and  though  the  facts 
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are  slightly  varied,  it  cannot  be  distinguished  from  it  on  prin- 
ciple. The  doctrine  of  Gardner  y.  Walsh  is  also  irreconcil- 
able with  the  case  of  Cobb  v.  Titua,  (13  Barb.  45,)  affirmed 
in  the  court  of  appeals.  Any  argument  which  reconciles 
Cobb  V.  Titua^  and  Gardner  v.  Walah^  will  also  reconcile  the 
latter  with  the  judge's  charge  in  this  case.  Such  also  was 
assumed  to  be  the  law  in  3  Wend.  397,  and  13  Wend.  400; 
and  although  the  precise  point  was  not  taken  in  these  cases, 
yet  the  courts,  and  the  profession,  having  acted  upon  the  as- 
sumption that  such  was  the  law,  and  it  being  impossible  to 
hold  the  contrary  without  overturning  these  cases  and  those 
in  13  Barb,  and  3  Denio^  the  question  is  no  longer  open. 
(Richards  v.  Edick,  17  Barb.  264, 265.)  (2.)  But  assuming 
that  the  legal  effect  of  Goodwin's  signing  the  note  was  to 
discharge  Babcock,  the  note  is  not  rendered  thereby  usurious. 
Two  things  must  concur  to  make  usury,  (a.)  There  must  be 
an  intent  to  take  unlawful  interest,  and  the  law  in  usury 
cases  pays  no  attention  to  the  form  of  the  contract,  but  only 
looks  at  the  intent  of  the  parties.  (ChiUy  on  Cont.  604. 
Nourae  v.  Prime,  7  John.  Ch.  69.  10  U.  8.  Dig.  425,  §  13.) 
(b.)  There  must  be  a  loan.  (Dry  Dock  Bank  v.  Am.  Life  Ins. 
and  Trust  Co.,  3  Comst.  344  4  Hill,  224.)  The  absence 
of  either  of  these  requisites  avoids  the  claim  of  usury.  Now 
in  this  case  the  jury  have  found  that  neither  of  them  exists. 
Babcock's  note  was  not  thereby  absolutely  avoided,  for,  if  it 
had  been,  the  de^t  would  have  been  discharged  also,  whereaa 
it  is  well  settled  that  an  altered  note  will  support  an  ac- 
tion for  the  consideration.  (Gould  v.  Combs,  1  M.,  G.  d:  S. 
(50  Eng.  Com.  Law)  543 ;  S.  C.  14  Law  J.,  N.  S.,  175. 
9  Jur.  494.)  It  was  therefore  voidable  merely,  at  Bab- 
cock's election,  and  Baker's  contract  (and  indeed  Goodwin's 
also)  did  not  differ  from  the  common  case  of  a  man  guaran- 
teeing an  infant's  contract.  The  guaranty  was  that  Babcock 
should  not  exercise  his  election  to  avoid  the  contract  There 
can  be  no  doubt  that  a  subsequent  assent  to,  and  recognition 
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of,  the  alteration  by  Babcock,  would  make  him  liable  without 
any  new  consideration  or  any  new  contract. 

By  the  Courtj  Pratt,  J.  If  the  question  in  this  case  was 
an  open  one,  I  should  have  no  difficulty  in  arriving  at  the 
conclosion  that  the  transaction  was  tainted  with  usury. 

The  leading  case  of  Cram  v.  Hendricks  (7  WendL  569) 
was  based  upon  assumed  principles  that  I  never  was  able  to 
comprehend.  If  the  court  had  held,  simply,  that  the  sale  of 
a  valid  pre-existing  note  or  bill,  although  indorsed  or  guaran- 
tied by  the  seller,  was  not  essentially  a  loan  of  money  to  him, 
but  rather  the  sale  of  a  chattel  and  therefore  not  usurious,  the 
proposition  would  at  least  have  been  intelligible.  But  the 
coiirt  went  further,  and  held  that  the  indorsement  or  guaranty 
was  not  the  undertaking  it  purported  to  be,  but  was  simply  a 
guaranty  for  the  repayment  of  the  amount  received. 

There  have  always  appeared  to  me  to  be  at  least  two  pal- 
pable difficulties  in  regard  to  this  decision.  In  the  first  place, 
if  the  transaction  was  the  simple  sale  and  transfer  of  a  chattel, 
it  is  difficult  to  see  upon  what  legal  principles  a  guaranty  of 
the  payment  or  collection  of  it  should  not  be  treated  the  same 
as  the  warranty  of  the  goodness  or  quality  of  any  other  chat- 
tel, and  the  party  contracting  held  to  respond  in  damages  to 
the  entire  extent  of  his  contract.  The  man  who  upon  the  sale 
of  a  horse  warrants  him  to  be  good  and  sound,  is,  upon  de- 
&ult,  liable  to  respond  in  damages  to  the  amount  of  the  dif- 
ference between  the  value  of  the  horse  as  he  actually  was  and 
as  the  vendor  contracted  him  to  be.  The  damages  would  not 
be  affected  at  all  by  the  price  received  for  him  upon  the  sale. 
But  in  the  second  place,  if  it  be  assumed  that  it  is  not  an 
absolute  sale  of  a  chattel  when  the  personal  responsibility  of 
the  vendor  is  required,  but  that  to  the  extent  of  the  money 
received  he  is  a  borrower,  and  simply  agrees,  so  far  as  he  un- 
dertakes personally,  to  repay  the  amount  received  with  legal 
interest,  then,  within  every  principle  of  law  applicable  to  the 
statutes  of  usury,  the  transaction  would  be  usurious.   It  would 
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be  an  absolute  uodertaking  on  the  part  of  the  borrower,  that 
the  lender  should  at  all  events  be  repaid  his  money  with  l^al 
interest,  with  the  chance  of  receiving  an  additional  sum  de^ 
pending  on  the  responsibility  of  the  maker  of  the  transferred 
note.  The  lender  would  therefore  be  receiving  for  the  use  of 
his  money  more  than  the  legal  rate  of  interest.  But  the  error 
in  that  case,  if  there  be  any,  must  be  deemed  in  this  state  in« 
eradicable  except  through  the  action  of  the  le^lature.  The 
case  at  bar  is  different  from  that  of  Oram  v.  Hendricka,  and 
pushes  the  doctrine  upon  which  the  decision  in  that  case  was 
based  to  a  still  farther  extreme.  In  this  case  there  Is  not  an 
indefinite  indorsement  or  guaranty,  but  a  specific  undertaking 
to  pay  the  whole  amount,  in  so  many  words.  As  a  case,  there* 
fore,  unaffected  by  the  decision  in  that  and  subsequent  cases, 
I  should  have  no  difficulty  in  holding  the  rulings  at  the  circuit 
erroneous. 

1st  If  the  signing  of  the  note  by  Goodwin,  as  maker  with 
Wilcox,  was  without  the  consent  of  the  latter,  he  would  be 
discharged.  It  would  be  an  alteration  of  it  in  its  Ic^  effect. 
(llCoik«,27.  4  Oranch,  60.  9  id,  28.  32  Eng.  L.  and  Hq, 
162.)  The  note  therefore,  so  far  as  it  had  any  validity  at  the 
time  of  the  guaranty  and  transfer  to  the  plaintiff,  was  simply 
the  note  of  Goodwin  alone.  As  Goodwin  received  the  money 
he  must  be  deemed  the  borrower,  and  the  transaction  was 
usurious  within  all  the  cases. 

2d.  Assuming  that  Wilcox  was  not  discharged,  the  note,  as 
a  joint  and  several  undertaking,  was  not  completed,  and  there- 
fore did  not  have  its  inception  until  it  was  signed  by  Good- 
win and  transferred  to  the  plaintiff  It  was  long  ago  held  by 
Holt,  Gh.  J.  that  when  a  party  signed  a  note  as  security,  with 
the  assent  of  the  maker,  after  it  was  executed  and  ddivered, 
it  became  a  new  contract,  and  required  a  new  stamp,  under  the 
stamp  act.  {HoWs  N.  P.  474.)  It  was  guarantied  as  a  joint 
and  several  note,  and  no  other.  The  daim  that  it  might  be 
treated  as  a  several  note  is,  at  all  events,  as  against  the  de- 
fendant, untenable.    Upon  this  note,  thus  signel  at  the  time^ 
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one  of  the  joint  and  Boveral  makers  roceivedi  at  the  time  of  its 
inception  I  as  a  complete  and  valid  instniment  for  the  payment 
of  1500,  the  sum  of  $425  only.  It  seems  to  me  that  it  was 
SB  plainly  a  loan  of  that  amount  to  Goodwin,  as  if  the  name 
of  Wilcox  had  not  heen  on  the  note. 

3d.  Bat  assuming  that  the  undertaking  of  Goodwin  was 
several  and  not  joint,  then  it  must  he  deemed  equivalent  to  a 
new  note  for  $500.  Suppose  Goodwin  had  in  fact,  at  the 
time  of  receiving  the  $425,  given  his  note  for  $500,  at  one 
year,  guarantied  by  the  defendant,  and  at  the  same  time  trans- 
ftrred  the  note  signed  by  Wilcox,  could  there  be  any  doubt 
that  Goodwin's  note  would  be  void  for  usury  ?  It  would  be 
in  legal  effect  a  loan  of  the  amount,  to  him,  with  a  direct,  sp^ 
cific  undertaking  to  repay  the  amount  and  $75  as  a  uaurious 
pemium  for  the  forbearanca  In  this  aspect  of  the  case  it 
differs  from  that  of  Cram  v.  Hendricks^  in  its  being,  instead 
of  a  general  indorsement  of  a  valid  pre-existing  note,  a  direct 
undertaking  to  repay  the  whole  amount,  including  the  usu* 
rioQs  premium.  And  the  guaranty  being  collateral,  this  un- 
dertaldng  of  course  is  invalid  if  the  note  itself  is. 

Examining  the  case,  therefore,  as  a  new  one,  and  applying 
to  it  l^al  principles  as  old  as  the  English  statutes  of  usury, 
I  would  have  no  hesitation  in  holding  the  transaction  usurious. 
But  the  cafle  of  Cobb  v.  PeUrSy  (13  Barb.  45,)  decided  in  this 
coort  and  afterwards  affirmed  in  the  court  of  appeals,  is  di- 
rectly in  point  to  sustain  the  ruling  at  the  circuit.  The  only 
difference  is,  that  the  action  in  that  case  was  against  the  ma- 
kers, and  both  were  held  liable,  the  last  signer  for  the  amount 
he  actually  received.  But  if  an  action  can  in  this  case  be 
SDStained  against  Goodwin,  it  will  not  be  claimed  that  it  can- 
not be  sustained  against  the  defendant.  The  case  therefore  is 
directly  in  point ;  and  although  it  does  not  appear  that  any 
point  was  taken,  in  that  case,  that  the  first  signer  was  dis- 
charged by  the  second  party  signing,  yet  the  point  was  clearly 
in  the  cise,  and  the  decision  could  not  have  been  made  except 
upon  the  assumption  that  he  was  not  discharged* 
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If  an  important  coDBideration  has  been  oyerlooked  in  the 
court  of  appeals,  I  think  we  should  leave  it  to  that  court  to 
correct  the  error.  We  should  not  assume  that  that  court  did 
overlook  the  point,  but  rather  that  all  the  points  in  the  case, 
necessary  to  the  decision,  received  the  careful  consideration  of 
the  court. 

Motion  for  a  new  trial  denied,  with  costs. 

[OflWBGo  GsNiBAi.  TsBM,  Julj  7, 1S67.  JBvbbard,  PraU,  JSMonandlT.  F^ 
AlUn,  Justicai. 


The  Black  Biveb  and  IJtica  BaUi  ISoad  Compant 
vs.  Babnabd. 

When  the  proceedings  for  the  organisation  qf  a  mil  road  corporation  are  regui 
lar  upon  their  tBice,  and  the  company,  while  in  the  actual  exercise  of  all  Ita 
corporate  Amotions,  is  recognised  by  the  legislature  as  a  corporaUon,  It  be- 
comes, by  such  recognition,  ^ptofado,  a  legal  corporation. 

Any  defect,  or  irregularity,  in  the  proceedings  required  by  law  to  be  taken  fm 
its  organizatipn,  should  be  dpemed  to  be  waived  by  si^ch  recognition. 

The  power  which  prescribes  the  formalities  to  be  observed  in  order  to  create  % 
corporation,  is  able  to  dispense  with  them. 

Where  the  articles  of  association  of  a  rail  road  corporation  were  in  proper 
form,  and  properly  authenticated  and  certified,  and  so  fiu-  as  such  articles 
were  concerned,  all  the  requirements«of  the  statute  had  been  complied  with } 
and  the  company  had  assumed  corporate  functions,  built  a  portion  of  ita 
road  and  gone  into  actual  operation,  and  had  been  doing  business  some  five 
years ;  the  defendant  being  one  of  the  directors  and  acting  as  such  for  ser- 
end  months  i  and  the  legislature  had,  by  three  several  acts,  distinctly  reco|f- 
nized  its  corporate  existence;  J7«U,  In  an  action  by  the  corporation  to 
recover  calls  upon  its  capital  stock,  that  it  was  to  be  deemed  a  legal  corpo- 
ration, and  authorized  to  sue,  as  such. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  to  recover  $1000  and 
interest,  being  the  balance  of  a  Bubecription  of  $2000,  alleged 
to  have  been  made  by  the  defendant  to  the  capital  stock  of  the 
plaintiffs'  company.    The  referee  reported  in  favor  of  the  plain- 
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tifib  for  the  balance  claimed  to  be  dne^  and  the  defendant  ap- 
pealed. 

Ward  Hunty  for  thd  uppeUant, 

E.  A.  Graham^  for  the  plaintiffs. 

By  the  Courty  Pbatt^  J.  The  only  point  made  upon  the 
trial  of  this  cause  was,  that  the  company  was  not  duly  organ* 
ized  as  a  corporation.  It  was  not  claimed  that  the  subscrip- 
tion of  the  defendant  was  void  for  want  of  consideration,  or 
for  any  reasons  of  public  policy,  but  it  was  simply  claimed 
that  all  the  requirements  of  the  statute,  necessary  to  the  due 
organisation  of  the  company  as  a  rail  road  corporation,  had 
not  been  observed.  The  exceptions  taken  were  to  the  ruling 
of  the  referee  excluding  testimony  offered  for  the  purpose  of 
showing  that  all  the  statutory  requiremeuts  had  not  been  com- 
plied with.  Substantially  the  san(0  ground  was  taken  by  the 
oonnsel  for  the  appellant  upon  the  argument  of  this  appeal 
This,  then,  as  I  understand  the  case,  is  the  only  question  be- 
fore us  for  our  consideration ;  for  had  the  position  been  taken 
upon  the  trial  that  the  subscription  itself  was  Yoid  for  any 
reason,  we  cannot  say  that  the  ruling  would  not  have  been 
different.  Our  consideration,  therefore,  it  seems,  should  be 
confined  to  the  legal  proposition  raised  upon  the  trial,  and 
should  not  be  extended  to  any  other. 

The  simple  question  then  is,  were  the  plaintiffs,  at  the  time 
of  the  several  calls  for  which  this  action  is  brought,  and  are 
they  now,  a  valid  legal  corporate  body  ? 

The  articles  of  association  were  in  proper  form,  and  properly 
authenticated  and  certified.  So  far  as  the  articles  themselves  are 
concerned,  all  the  requirements  of  the  statute  have  been  com- 
plied with.  The  company  also  assumed  corporate  functions  and 
went  into  actual  operation,  and  had  been  in  operation  some  five 
years,  when  this  suit  was  commenced,  the  defendant  himself 
being  one  of  the  first  directors  and  acting  as  such  for  several 
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months^  and  the  company  is  ik)w  in  actual  operation.  The  law* 
making  power  of  the  state,  by  three  several  acts,  have  distinotly 
recognized  its  corporate  existence.  (See  Session  Laws  1853, 
ch,  278;  1854,  ch.  12;  1856,  cA.  117.) 

Now  I  am  not  prepared  to  say  that  there  may  not  be  snch 
actual  defects  or  frauds  in  the  organisation  of  a  rail  road  com- 
pany, not  appearing  in  the  articles  of  association,  that  its  l^gal 
existence  may  be  questioned  collaterally ;  that  because  articles 
of  association,  purporting  to  be  regular  upon  their  face,  are 
filed,  therefore  a  corporation  de facto  springs  into  existence, 
which  can  only  be  annulled  by  direct  proceedings  in  the  na- 
ture of  a  quo  warranto.  But  when  the  proceedings  are  regu- 
lar upon  their  face,  and  the  company,  while  in  the  actual 
exercise  of  all  its  corporate  functions,  is  recognised  by  the  law- 
making power  of  the  state  as  a  corporation,  it  becomes  by  such 
recognition,  ipso  factOy  a  legal  corporation.  (9  WendL  380. 
3  Gomst,  470.)  Any  defect  or  irregularity  in  the  proceedings 
required  by  law  to  be  taken  for  its  organization,  should  be 
deemed  to  be  waived  by  such  recognition. 

Clearly  the  power  which  prescribes  the  formalities  to  be  ob- 
served in  order  to  create  a  corporation,  is  able  to  dispense  with 
them.    The  judgment  must  therefore  be  affirmed. 

[Onondaga  Gbnebal  Tbbm,  January  4,  1859.  PraU,  Bacon,  W,  F,  AlUn 
and  MuHtn,  Justices.] 


Greek,  adm'r,  &c.  vs.  The  Hudsok  Biver  Bail  Boab 

COMPANT. 

An  action  can  be  maintained,  under  the  act  of  1847,  "  requiring  compensation 
for  causing  death  by  wrongAil  act,  neglect  or  default,"  by  an  indiTidoal  as 
administrator  of  his  deceased  wife,  whose  death  was  caused  by  the  negU- 
genoe  of  the  defendant,  on  a  complaint  alleging  that  the  deceased  left  a 
mother,  who  was  her  next  of  kin,  surviving  her. 

APPEAL  from  a  judgment  rendered  at  a  special  term,  over- 
ruling a  demurrer  to  the  complaint.    The  action  was 
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hronght  by  tbe  plaintiff,  ae  administrator  of  his  deceased  wife, 
laisa  Green,  under  the  act  of  1847,  (Laws  of  18A7^p.  5^75,)  to 
recover  damages  of  the  defendants  for  causing  the  death  of  his 
said  wife,  hj  their  wrongful  act,  ne^ect  or  defiiult  The  de- 
fendants demurred,  on  the  grounds  that  the  plaintiff  had  not 
l^al  capacity  to  sue  y  that  several  causes  of  action  had  been 
imprc^rly  joined,  and  were  not  separately  stated;  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  &c.  The  following  opinion,  delivered  by  the  justice, 
at  special  term,  states  the  points  more  fully. 

'*  Bacon,  J.  This  action  is  brought  by  the  plaintiff,  as  ad- 
ministrator of  his  deceased  wife,  to  recover  damages  for  the 
loss  of  her  life,  which  occurred  instantaneously,  by  a  collision 
of  the  can  on  the  defendants'  road,  she  being  a  passenger 
therrin  at  the  time.  The  action  is  instituted  under  the  stat- 
ute of  this  state  requiring  compensation  for  causing  the  death 
of  any  person  by  wrongful  act,  neglect  or  default  The  com- 
plaint sets  forth  the  facts  of  the  case,  averring  the  negligence 
and  the  death  caused  thereby,  and  then  allies  that  Margaret 
Ford,  the  mother  of  the  deceased,  and  her  next  of  kin,  sufiered 
loM  and  damage  thereby,  and  avers  specially  that  she  was  aged 
and  infirm,  and  dependent  upon  the  deceased  for  her  support, 
which  support  was  rendered  by  the  deceased ;  and  that  by  the 
shock  and  the  mental  distress  ensuing,  her  health  has  been  im- 
paired, and  she  has  become  incapable  of  maintaining  hersell 
To  this  complaint  the  defendant  has  interposed  a  demurrar, 
which  (omitting  some  special  grounds  to  the  form  of  the  com- 
plaint) presets  the  general  question  whether  sufficient  facts 
are  stated  to  constitute  a  cause  of  actioa  I  shall  assume  that 
at  common  law  no  right  of  action  whatever  exists  or  can  be 
nunntained  hy  any  person,  under  the  circumstances  of  this 
case.  It  is  only  by  virtue  of  the  statute,  which  was  int^ded 
to  remedy  this  defect,  and  reverse  the  rule  of  the  common  law, 
that  this  suit  can  be  maintained,  and  the  question  then  is,  is 
this  a  case  coming  within  the  terms  and  spirit  of  the  act  ? 
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As  an  ori^nal  question,  I  confess  my  impressions  would  be 
strongly  against  the  maintenance  of  this  suit  The  intent  of 
the  statute  being  to  give  a  remedy  where  none  existed  before, 
it  is  obvious  to  remark,  that  its  benefits  can  only  be  extended 
to  those  who  are  included  withfn  its  terms.  The  first  section 
gives  a  right  of  action  wherever  the  party  killed  would  have 
been  entitled  to  bring  a  suit  for  the  injury,  if  death  had  not 
ensued.  The  second  sectioli  provides  that  the  suit  shall  be 
brought  in  the  name  of  the  personal  representative  of  the  de- 
ceased person,  and  that  the  amount  recovered  shall  be  for  the 
exclusive  benefit  of  the  widow  and  next  of  kin  of  the  deceased^ 
and  the  jury  may  give  such  damages,  not  exceeding  $5000,  as 
they  shall  deem  fair  and  just,  with  reference  to  the  pecuniary 
injuries  resulting  from  such  death,  to  the  widow  and  next  of 
kin  of  such  deceased  person.  The  plain  and  literal  interpre- 
tation of  this  statute  would  seem  to  require  that  the  party 
killed  must  be  one  who  could,  in  his  or  her  own  right  and  name, 
maintain  a  suit  if  death  had  not  ensued,  and  also,  that  there 
must  be  both  widow  and,  next  of  kin  surviving,  in  order  to 
authorize  a  recovery,  and  that  some  pecuniary  injury  must  be 
shown,  to  lay  a  foundation  for  damages. 

All  the  cases,  with  the  exception  of  a  special  term  decision 
of  Judge  Harris,  reported  in  12  Howard^  323,  and  a  case  to 
which  I  shall  refer  hereafter,  seem  to  take  for  granted  the  first 
part  of  this  proposition,  or  at  least  they  were  cases  where  there 
could  be  no  doubt  on  this  point,  because  the  party  injured 
was  a  single  person.  The  case  of  Lynch  v.  DaviSj  (12  How. 
323,)  above  referred  to,  was  an  action  brought  under  the  stat- 
ute by  a  husband,  as  administrator  of  his  wife,  for  alleged 
malpractice,  ensuing  in  her  death.  Judge  Harris,  among  other 
things,  held  that  the  case  was  not  within  the  statute,  for  the 
reason  that  the  wife,  if  she  had  survived,  could  not  have  main- 
tained the  action,  since  the  suit  must  either  have  been  in  favor 
of  the  husband  alone,  or  the  husband  and  wife  as  joint  plain- 
tifis,  and  that  the  case  was,  therefore,  not  within  the  terms  or 
intent  of  the  statute. 
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In  regard  to  the  other  BUggested  interpretation  of  the  stat- 
ute, to  wit,  that  there  must  be  both  widow  and  next  of  kin, 
among  whcHki  distribution  can  take  pUce^  in  order  to  ground  a 
right  of  recotery,  several  cases  have  arisen  in  which  the  con- 
clusion has  been  reached  that  if  there  be  either  a  widow  ijr 
next  of  kin  surviving,  the  action  can  be  maintained.  In  the 
case  of  Saffcrd  v.  DreWy  (3  Duer^  627,)  the  plaintiff  was  the 
administrator  of  his  son,  who,  it  was  alleged,  had  lost  his  life 
by  the  wrongful  act  of  the  agent  of  the  defendant,  and  he  de» 
scribed  himsdf  simply  as  the  father  of  the  deceased.  On  de- 
murrer the  court  held  the  complaint  defective^  because  it  did 
not  aver  that  the  dl^ceased  left  a  widow  or  nett  of  kin.  The 
statute  is  minutely  examined  and  commented  on  by  Judge 
Hoffinan,  and  he  says  the  court  are  of  opinion  that  the  act 
may  be  so  interpreted  as  to  allow  an  action  where  there  is  a 
widow  only,  or  next  of  kin  only,  as  well  as  where  both  are  in 
existence. 

In  the  case  of  Qnin  v.  Moore,  (15  N.  Y,  Sep.  432,)  the 
party  who  lost  his  life  was  a  child  of  the  age  of  12  years,  and 
the  action  was  brought  by  the  administrator  for  the  benefit  of 
the  mother,  who^  it  was  admitted,  was  the  sole  heir  and  next 
of  kin  to  the  child.  A  recovery  was  had,  and  the  judgment 
was  sustained  by  the  court  of  appeals.  Judge  Gomstock,  in 
giving  the  opiAion^  says>  that  the  only  condition  on  which  the 
right  of  the  administrator  to  sue  under  the  statute  depends, 
is  the  common  law  right  of  the  injured  person  to  maintain  an 
action  if  he  were  living ;  and  that  it  is  not  required  that  the 
person  killed  should  be  a  husband,  father  or  protector,  although 
the  legislature,  in  passing  the  act^  were  doubtless  mainly  in- 
fluenced by  the  evident  justice  of  compelling  the  wrongdoer  to 
compensate  femilies  dependent,  in  a  greater  or  less  degree,  for 
support,  on  the  life  of  the  deceased. 

To  the  same  effect  is  the  disc  of  Oldfidd  v.  Harhm  B.  B. 
Company y  (4  Kernany  310,)  in  which  case  the  court  also  held 
that  no  special  pecuniary  injuiy,  arising  from  the  death,  need 
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be  averred  or  proved  in  order  to  enable  the  party  to  recover 
damages. 

Lucas  V.  The  New  York  Central  Bail  Road  Co.,  (21  Barh. 
245,)  was  an  action  brought  by  a  husband  in  his  own  right 
and  as  administrator  of  his  deceased  wife,  who  was  instantly 
killed  while  in  the  cars  of  the  defendant's  rail  road.  The 
complaint  was  demurred  to,  both  on  the  ground  of  misjoinder 
of  causes  of  action,  and  because  there  was  no  averment  that  the 
deceased  left  any  next  of  kin.  It  was  held  defective  on  both 
grounds,  and  the  court,  Mr.  Justice  Welles  giving  the  opinion, 
say,  that  if  there  is  neither  wife  or  next  of  kin,  there  can  be 
no  such  pecuniary  damages  recovered  as  the  act  contemplates. 
They  waived  the  other  question  as  one  not  necessarily  pre* 
[Rented,  to  wit,  whether  aii  action  would  lie  for  the  death  of  a 
wife  under  the  statute,  in  any  case. 

At  the  Madison  circuit,  in  March,  1857,  the  suit  of  Lorenso 
Dickens,  administrator  of  Sally  Dickens,  his  wife,  against  the 
New  York  Central  Bail  Boad  Company,  was  brought  to  trial, 
and  resulted  in  a  verdict  for  the  plaintiff.  It  was  brought 
under  the  statute,  and  the  complaint  alleged  that  the  deceased 
was  instantly  killed  by  being  run  over  by  the  cars  of  the  de- 
fendant, and  that  the  plaintiff,  as  her  husband,  and  others  the 
next  of  kin  of  the  deceased,  suffered  loss  and  damage  thereby. 
It  was  admitted  that  the  deceased  left  no  children,  nor  father, 
nor  mother,  but  two  brothers  and  a  sister  surviving  her.  A 
motion  for  a  new  trial  was  made  at  a  general  term  in  the  6th 
district,  and  after  argument  the  motion  was  denied,  and  the 
recovery  sustained.  I  have  been  ftimished  with  the  opinion 
delivered  by  Judge  Balcom,  in  which  the  other  judges  concur- 
red, as  is  stated,  on  the  ground  that  the  decision  in  Quin  t. 
Moore  had  settled  the  question  that  the  plaintiff,  as  adminis- 
trator of  his  wife,  could  sustain  the  action.  In  the  opinion  of 
Judge  Balcom  it  is  held,  that  if  the  plaintiff's  wife  had  not 
died,  the  defendant  would  have  been  liable  to  an  action  for 
the  damages  occasioned  by  the  injury.  He  does  not  notice 
the  distinction  taken  by  Judge  Harris^  that  an  action  could 
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not  liaTe  been  nuiintained  hy  the  wife  if  she  had  survived,  bnt 
holds  that,  inasmuch  as  the  defendant  wonld  have  been  liable 
to  an  action  if  the  wife  had  survived,  the  condition  of  the  stat* 
nte  is  fulfilled,  and  the  right  of  the  administrator  to  sue  is 
dear.  He  also  holds  that  the  action  can  be  maintained  by 
the  personal  representatives  of  the  deceased,  althongh  such 
deceased  penon  left  no  husband,  or  wife,  or  next  of  kin  sur* 
viving,  who  could  ever  have  any  legal  claim  upon  such  person, 
if  livii^,  for  services  or  support.  This  decision  covers  all  and 
more  than  is  claimed  on  the  part  of  the  plaintiff  in  this  suit ; 
for  the  averment  here  is  that  the  deceased  left  a  mother,  her 
next  of  kin,  who  was  dependent  on  the  deceased  for  her  sup- 
port, and  who,  by  reason  of  the  death,  has  not  only  been 
deprived  of  this  support,  but  has  sustained  other  specific  dam* 
ages.  I  do  not  profess  to  be  entirely  satisfied  with  the  law  as 
laid  down  in  this  case,  and  I  follow  it  with  some  hesitation ; 
but  highly  respecting  the  source  from  which  it  comes,  and 
yielding  to  it  as  a  decision  in  a  conterminous  district,  made  at 
general  term,  I  think  I  am  bound  by  its  authority. 

The  result  is  that  there  must  be  judgment  for  the  plaintiff 
on  the  demurrer,  with  leave  to  the  defendant  to  answer  on 
pqrment  of  costs.' 

T.  M.  Narthf  for  the  appellants. 

Morris  8.  Miller^  for  the  respondent. 

By  the  Courts  Pratt,  J.  It  was  held  in  Q-ain  v.  Moore^ 
(15  N.  Y.  Rep,  432,)  that  the  only  condition  on  which  the 
right  of  the  administrator  to  sue  under  the  statute  depends, 
ii  the  common  law  right  of  the  injured  person  to  maintain 
an  action  if  he  were  living.  That  it  is  not  required  that  the 
person  killed  should  be  a  husband,  father  or  protector.  {See 
aho  Oldfield  v.  Harlem  Bail  Boad  Go.,  4  Kem,  316.)  Under 
these  decisions,  this  court  sitting  in  the  sixth  district  held,  in 
the  caw3  of  Dickene,  adm'r,  v.  The  New  York  Central  Bail 
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Boctd  Oo.^  (28  Barb.  41,)  that  the  action  could  be  Bostained 
for  the  death  of  a  married  woman,  although  she  left  neither 
father,  mother,  child  or  descendant  These  dases  woold  seem 
to  dispose  of  the  one  at  bar.  It  is  claimed  on  the  part  of 
the  defendant  that  the  person  killed  could  not  have  sustained 
an  action  if  living,  and  therefore  it  does  not  come  within  the 
statute ;  that  this  question  was  not  involved  in  the  case  of 
Quin  y.  Moorty  and  that  it  was  not  raised  or  discussed  in 
DichenB  y.  The  New  Tork  Central  BaU  Boad  Co.  I  think 
this  point  is  hsither  too  fine.  The  statute,  in  allowing  an  ac- 
tion to  be  sustained  in  cases  where  an  action  would  Ue  by  the 
party  injured  if  living,  does  not  refer  to  the  party  in  any  tech- 
nical or  narrow  sense.  It  manifestly  looks  to  the  cause  of 
action,  rather  than  to  the  particular  parties  whose  names  it 
might  be  necessary  to  use  upon  the  record.  The  injured  party, 
though  a  feme  covert^  would  be  the  substantial  party.  Both 
the  action  and  the  cause  of  action  would  survive  in  case  of  the 
husband's  death,  while  both  would  abate  in  case  of  her  death. 
She  is  the  meritorious  cause  of  action,  however  the  husband 
may  be  entitled  to  the  fruits  of  the  litigation.  This  point  I ' 
think  not  well  taken.  Upon  the  other  questions  raised,  I 
think  the  demurrer  was  not  well  taken.  The  judgment  must 
therefore  be  affirmed,  with  costs. 

[Onondaoa  Oivbral  Tbbk,  Janiury  4,  1869.    PraUt  Bacm,  W.  J*.  AlUm 
andifiaUfi,  Jnstioes.] 
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Barker. 

¥lie  profiisioii  In  tba  899th  section  of  the  code,  thmt  t  pArty  shall  not  be  exam- 
ioed  as  a  witness  nnlsss  the  adrerse  party  or  peiton  iik  interest  is  Ufing, 
does  not  ezdnde  a  party  from  being  a  witness  when  the  opposite  party  is  a 
corporation. 

Contemporaneons  parol  stipnlaiions,  contradicting  or  varying  the  legal  effect 
of  written  contracts,  cannot  be  nsceired  in  evidence. 

A  deJBiidant,  on  a  tHal  beftm  a  reUne,  set  np  a  defense  which,  though  Talid, 
was  not  within  the  issoe  presented  by  the  pleadings,  and  was  not  a  mere 
Ttriance  in  some  particular  but  in  the  entire  scope  and  meaning  of  the  de- 
Itese.  No  amendment  was  asked  for,  or  made ;  and  no  objection  to  the 
endence  was  niaide,  until  the  close  of  the  trial,  the  pa^es  consenting  that 
all  olgeeUons  to  the  erldence  might  be  reeerred  untU  that  time.  At  the 
dose  of  the  trial,  the  plaintiff  oljected  to  the  eyidenoe,  as  not  being  within 
the  issue.  Beid  that  the  objection  was  valid,  and  should  have  been  allowed. 
BacoH,  i.  dissented. 

SM  aiso,  that  the  erroneous  ftiling  of  the  relbree,  tn  receiving  the  evidence, 
was  not  cilMd  \^  a  subsequent  order  of  the  court,"  allowing  an  amendment 
of  the  answer 

BMfmrihmr,  that  the  order  alldwing  the  defendant  t6  iimend  his  answer  was 
erroneouB. 

APPEAL  by  the  plaintiff  &om  a  jadgibetit  of  the  special 
term,  on  a  report  of  a  referee  in  favor  of  the  defendant 
The  action  was  brought  by  the  plaintiff,  as  president  of  the 
Ontario  Bank,  on  a  promissory  note  made  by  Henry  L.  Barker, 
dated  Jane  1, 1857,  for  $427  and  interest)  at  three  months, 
payable  at  the  Ontario  Bank  to  the  order  of  Andrew  J.  Mc- 
intosh, and  indorsed  by  him.  The  action  was  against  both 
maker  and  indorser.  The  answer  of  Mcintosh  set  up  several 
defenses :  1.  A  general  denial  of  indebtedness  on  the  note, 
&c  2.  This  part  of  the  answer  alleged  that  on  the  7th  of 
January,  1857,  the  Ontario  Batik  daimed  a  balance  due  from 
Barker,  as  overdrawn  by  him,  of  $427,  but  which  was  denied 
by  Barker.  But  on  that  day  Barker,  to  pay  said  alleged  over- 
draft, made  his  note  for  $427,  and  delivered  it  to  said  bank ; 
that  Mcintosh  indorsed  said  note  at  the  request  of  said  bank, 
''under  an  express  agreement"  made  with  said  bank  by  Lynch, 
its  cashier  and  authorized  managing  agent,  with  said  Mcln- 
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tO0h,  that  he,  Mcintosh,  ^^  should  not  be  liable  ^n  said  node  as 
indorser,  or  any  note  given  to  renew  the  same,  unless  he  should 
realize  firom  a  chattel  mortgage/'  made  by  Barker  to  Mcin- 
tosh on  said  7th  January,  1857,  to  secore  payment  of  said 
>  note  and  another  note  made  by  Barker  and  indorsed  by  Mc- 
intosh, ''sufficient"  to  pay  the  last  mentioned  note,  and  then 
what  might  be  realized  on  said  mortgage  should  be  paid  on 
the  above  note  for  $43,7 j  dated  January  27,  1657^  ^' so  given 
to  said  bank  as  aforesaid/'  It  was  then  alleged  that  the  note 
in  suit,  dated  June  1,  1857,  was  given  in  renewal  of  said  note 
of  January  7,  1857,  and  that  Mcintosh  had  not  realized  from 
said  mortgage  any  thing  to  pay  said  note  of  $427.  Then  fol- 
low allegations  of  an  error  in  the  account  of  Barker  with  the 
bank  of  $275,  and  that  he  did  not  on  the  7th  January,  1857, 
owe  the  bank  any  thing,  nor  was  there  any  consideration  for 
the  note.  The  cause  was  also  at  issue  as  to  Barker,  and  was 
referred,  October,  1857,  to  a  referee.  Trial  in  September  and 
October,  1858.  On  the  trial  the  note  of  7th  January  was 
proved  to  be  a  note  at  four  months,  payable  to  the  order  of 
Mcintosh,  and  indorsed  by  him.  The  note  in  suit  was  also 
proved ;  it  was  at  three  months,  payable  to  the  ord^  of  Mc- 
intosh, and  indorsed  by  him.  Mcintosh  was  offered  as  a  wit- 
ness for  himself,  and  objected  to  as  incompetent,  on  the  ground 
that  the  real  plaintiff,  the  Ontario  Bank,  was  a  corporation* 
Objection  overruled,  and  the  plaintiff's  counsel  excepted. 
Mcintosh  was  then  sworn  and  testified;  it  being  expressly 
agreed  that  the  plaintiff  might  at  the  close  of  the  case  spedify 
his  ejections  to  the  evidence.  Mcintosh  was  examined  on  two 
different  days.  On  the  first  day  he  swore  to  an  arrangement 
between  himself  and  Lynch,  the  cashier ;  that  be,  Mclntoeh, 
thereupon  obtained  of  Barker  the  note  of  January  7.  ^^I  was 
acting  as  agent  of  Barker  and  the  bank.  I  indorsed  the  note 
upon  an  agreement  with  Lynch  that  I  should  not  be  liable  as 
indorser,  and  the  note  should  be  left  with  me  for  my  protection 
and  as  the  property  of  the  bank."  But  a  week  or  so  after  this 
note  was  made^  the  witness  delivered  it  to  Lynch.    This  note 
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iell  due  May  10, 1857,  and  early  in  June  the  note  in  soit  was 
made,  to  renew  the  firat  one,  "and  delivered  to  Mr.  Lynch  un- 
der the  same  terms/'  There  was  no  written  agreement  as  to 
this  matter.  On  a  second  examination,  on  another  day,  Mc- 
intosh testtfiad  that  he  delivered  to  L]mch  the  note  of  7th 
January,  '^as  the  property  of  the  bank,  as  I  held  it,  and  for 
safe  keeping/'  Egan,  a  witness  for  the  plaintiff,  testified  that 
both  notes  were  discounted  by  the  Ontario  Bank  and  proceeds 
credited  to  Barker.  The  cause  was  summed  up,  and  the  plain-* 
tiff's  counsel  stated  his  objections  to  the  evidence  of  Mcintosh. 
1.  That  no  such  defense  as  the  witness  attempted  to  prove, 
was  set  up  in  bis  answer.  2.  That  to  admit  such  evidence  as 
that  given  by  Mcintosh  would  alter,  contradict  and  nullify 
the  written  engagement  of  the  indorser  by  parol  evidenca 
3.  That  Lynch,  as  cashier,  had  no  power  to  make  such  an 
sgreement  as  the  witness  stated.  4.  That  there  was  a  good 
consideration  for  these  notes.  5.  That  the  evid«3ce  that  Mo- 
Lutosh  was  agent  was  inadmissible,  as  the  indorsement  was  as 
principal  and  not  as  agent 

On  the  9th  of  October,  18S8,  the  referee  reported  against 
Barker  for  the  amount  of  the  note,  and  in  favor  of  Mcintosh, 
finding  the  facts  and  conclusions  of  law.  The  defendant,  in 
November,  1858,  moved  to  amend  his  answer,  which  was  op- 
posed, but  the  motion  was  granted  at  a  special  term,  Novem- 
ber 30.  The  answer  was  accordingly  amended.  From  said  or- 
der the  plaintiff  appealed  to  the  general  term,  where  the  appeal 
was  dismissed  at  January  term,  1859.  Judgment  was  entered 
for  McIntosh>  January  21, 1859,  and  on  the  4th  of  February, 
1859,  the  plaintiff's  attorney  filed  exceptions  and  served  the 
and  a  case. 


A.  M.  BtatMey,  for  the  appellant. 
if.  H.  Throopf  for  the  defendant. 
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Pratt,  J.  I  do  not  think  that  the  objection  to  the  exam<« 
ination  of  the  defendant  McIntoBh,  as  a  witness  on  his  own 
behalf,  was  well  taken.  The  provision  of  the  399th  section 
of  the  code,  that  a  party  shall  not  be  examined  as  a  witness 
unless  the  advene  party  or  person  in  interest  is  living,  does 
not  exclude  a  party  from  being  a  witness  when  the  opposite 
party  is  a  corporation. 

1st  The  general  rule  is  in  favor  of  admission.  The  cases 
of  exclusion  are  exceptions.  To  exclude,  therefore,  a  party 
to  a  suit  from  the  privilege  of  testifying  in  his  own  behalf,  it 
must  appear  tbftt  the  opposite  party  or  person  in  interest  is 
dead,  or  that  the  opposite  party  is  an  assignee,  administrator, 
executor  of  legal  representative  of  a  deceased  person.  A  cor-? 
poration  is  neither  of  these.  For  while  it  cannot  be  said  to 
be  alive  in  the  sense  applied  to  natural  persons,  it  cannot  be 
said  to  be  dead.  It  clearly  has  an  existence.  This  restricts 
ing  clause,  therefore,  cannot  be  applied  to  corporations. 

2d.  As  corporations  must  necmsarily  act  through  living 
agencies,  the  reasons  upon  which  this  restriction  was  based 
do  not  apply  to  them,  especially  so  long  as  the  agents  through 
whom  the  oontract  in  controversy  was  made  are  alive.  They 
would  be  proper  and  competent  witnesses,  and  the  considera- 
tions, therefore,  which  would  exclude  a  party  in  the  case  of  the 
death  of  the  other  party  to  the  transaction,  do  not  apply  at 
oil  to  the  case  of  a  corporation.  , 

Indeed  it  has  often,  under  the  common  law  rule,  been  felt 
as  a  hardship,  that  the  ojficers  and  agents  of  corporations  who 
manifested  all  the  feelings  and  interest  of  parties  to  the  re- 
cord should  be  allowed  to  testify  and  give  their  own  venion 
of  the  transaction,  while  the  mouth  of  the  other  party,  with  no 
more  apparent  feeling  and  interest,  should  be  closed  in  silenoa 
The  authors  of  the  code  manifestly  did  not  design  to  perpet- 
uate this  evil. 

But  upon  the  other  points  in  the  case,  I  think  there  should 
be  a  new  trial    The  complaint  sets  out  the  execution  of  the 
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note  by  one  Barker^  the  indoneniBnt  by  the  defendant,  deliv* 
eiy  to  the  bank,  and  demand  and  notice.  The  answer,  which 
fonned  the  iasne  npon  which  the  action  was  tried,  admits  all 
these  ayerments,  and  alleges  circumstances  under  which  the 
indorsement -was  made,  showing  a  su£Eicient  consideration,  but 
sets  up  as  a  defense  a  contemporaneous  parol  agreement  by 
which  the  defendant  was  not  to  be  made  liable  upon  his  in- 
dorsement, unless  he  should  realize  a  certain  amount  from  a 
chattel  mortgage  given  by  Barker  to  him,  to  secure  him 
Bgainst  his  liability  upon  the  indorsement  In  other  words, 
the  defense  set  up  in  the  answer  was  a  parol  stipulation,  coi^ 
temporaneous  with  the  indorsement,  that  the  latter  should 
not  create  the  liability  which  it  purported  upon  its  feoe  to  cre- 
ate, but  that  it  was  to  take  effect  as  an  indorsement  upon  a 
certain  condition  which  had  not  been  performed.  It  is  not 
necessary  to  cite  authorities  to  show  that  contemporaneous 
parol  stipulations,  contradicting  or  varying  the  legal  e£fect  of 
written  contraclft,  cannot  be  received  in  evidence.  The  answer, 
therefore,  showed  no  defense  to  the  complaint 

But  the  defendant  upon  the  trial  daimed,  and  so  the  re& 
eiee  has  foujid)  that  there  was  in  fact  no  consideration  for  the 
indorsement  by  the  defendant;  that  the  defendant  in  the 
whole  transaction  acted  as  the  agent  of  the  bank,  and  there- 
fore indorsed  the  note  merely  to  transfer  the  legal  title  to  the 
bank.  This,  if  true,  was  undoubtedly  a  good  defense  to  the 
action,  but  was  it  proper  to  be  admitted  under  the  pleadings  ? 
It  was  clearly  not  within  the  issue  presented  by  the  pleadinga 
And  it  was  not  a  mere  variance  in  some  particular,  but  in  the 
entire  scope  and  meaning  of  the  defense.  If  the  objection 
had  been  interposed  to  the  evidence  as  it  was  offered,  the  ref- 
eree, if  he  thought  it  not  within  the  issue,  might  undoubtedly 
have  allowed  an  amendment  of  the  answer  upon  such  terms 
as  he  deemed  proper.  But  on  the  other  hand,  if  the  trial  had 
proceeded  upon  the  amended  answer,  the  plaintiff,  for  aught 
is  known,  might  have  called  the  cashier  and  other  witnesses 
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to  disprove  this  defense.  Bat  do  amendment  was  asked  for, 
or  made.  The  parties  on  both  sides  seemed  to  consent  that 
all  objections  to  the  evidence  might  be  reserved  to  be  made  at 
the  close  of  the  trial.  The  objection  to  this  defense  was  then 
made  on  the  part  of  the  plaintiff.  No  suggestioa  in  regard  to 
an  amendment  of  the  answer  was  made  on  behalf  of  the  de- 
fendant. It  seems  to  me,  therefore,  that  the  question  pre- 
sented is  this,  and  this  alone — was  the  objection  a  valid  one 
upon  the  pleadings  as  they  th^i  stood  ?  As  I  have  already 
saggested,  it  is  not  a  variance  merely  in  some  particular,  but 
it  is  an  entire  change  of  the  defense,  and  was  tiierefore,  upon 
the  issue  as  it  then  was,  clearly  incompetent  The  defense 
set  up  was  unproved,  not  in  some  particular,  but  in  its  entire 
scope  and  meaning.  And  the  consideration  that  if  the  answer 
set  up  had  been  proved  it  would  have  constituted  no  defense, 
cannot  make  the  case  any  better  for  the  defendant. 

Nor  is  the  case  cleared  of  the  difficulty  by  the  subsequent 
order  giving  leave  to  amend  the  answer.  That  order  was 
probably  granted  upon  the  assumption  that  the  rulings  of  the 
referee  were  correct.  And  if  the  judgment  be  allowed  to 
stand,  the  order  was  clearly  proper.  And  this  brings  us 
right  back  to  the  question,  whether  the  ruling  of  the  ref- 
eree was  right  or  not.  If  wrong,  it  surely  should  not  be 
deemed  cured  by  the  order  allowing  the  amendment  It 
would  be  exceedingly  dangerous  to  allow  a  party  not  only  to 
prove  a  defense  upon  the  trial  which  was  not  hinted  at  in  his 
answer,  but  to  contradict  facts  whieh  he  had  admitted  by  his 
pleadings,  and  then,  after  a  verdict  or  decision  of  the  referee 
in  his  favor,  to  allow  him  to  make  a  new  answer  to  suit  the 
proof  This  would  be  carrying  the  privilege  of  amendment 
a  little  too  far. 

The  order  was  therefore  also  erroneous  and  should  be  reyers- 
ed,  without  prejudice  to  the  right  of  the  defendant  to  tnove  to 
amend  his  answer. 

Upon  the  whole,  I  dunk  the  exceptions  to  the  report 
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of  the  referee  well  taken,  and  that  the  judgment  should  be 
reversed. 

W.  F.  Allen  and  Mullin,  JuBtioes,  ooncurred. 

Bacon,  J.  diMented 

[Ononbaoa  Obnbbal  Tbbk,  April  6,  1869.    Praii,  Ba€on,  W.  F.  AJUn 
tnd  JMIm,  JustioM.] 


Bbaoy  vb.  Eibbx. 


Altfioiigh  the  law  doei  not  clothe  %  itepfiUher  with  the  rights  of  %  parent, 
growing  oat  of  thai  relation  alone,  yet  where  a  person  adopted  the  fflegiti* 
mta  dangbtev  of  hit  wife,  into  hie  flonily,  and  site  wai  bred  and  brought  op 
bj  him,  U  wa»  KM  that  he  stood  f»  loco  fog'mtu  towards  lier,  and  oonld 
imm\^*M%wk  nn  action  for  her  sednction. 

Id  such  an  action  it  is  competent  to  show  the  clrcnmstanoes  nnder  which  the 
female  was  seduced,  and  the  means  nsed  for  oormpting  her  mind. 

SffUeooe  of  previous  lascivioas  conduct  on  the  part  of  the  giri  is  admisslbla. 

Where  the  lismale  seduced,  on  her  examination  as  a  witness,  swears  that  she 
had  been  induced  to  charge  the  child  upon  another  person,  by  promises 
IhBn  the  defendant,  it  is  competent  for  the  defendant  to  show  that  she  bot 
only  said  the  cUld  was  not  the  defendant's,  but  that  slie  went  futher,  and 
ssid  that  she  had  been  induced  to  charge  it  upon  the  defendant  by  the 
pUntilTand  others,  members  of  his  flunily. 

It  is  improper  to  admit  evidence  of  the  reputed  good  character  of  the  female, 
when  her  general  reputation  has  not  been  attacked. 

r [IS  was  an  action  brought  by  the  plaintiff,  William 
BiBCj,  against  the  defendant,  for  debauching  Alvira  Bra- 
ey  and  getting  her  with  dhild,  she  being  at  the  time,  and 
from  her  in&ncy  up,  the  plaintiff's  servant,  by  reason  whereof 
he  not  only  incurred  expenses  for  her  lying  in,  but  lost  her 
serrioes.  The  defense  was  a  denial  of  tiie  allegations  of  the 
ecHnplaint,  and  an  averment  that  the  female  alleged  to  have 
bean  seduced  was  the  illegitimate  child  of  the  plaintiff's  wife, 
bom  previous  to  the  plaintiff's  marriage  with  her  mother,  and 
Vol.  XXXI.  18 
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that  she  never  sustained  the  relation  of  servant  to  the  plain- 
tiff. The  cause  was  referred  to  a  referee,  who  found  the  fol- 
lowing facts :  That  the  plaintiff  intermarried  with  the  mother 
of  Alvira  Bracy  when  Alvira  was  about  two  years  of  age ;  that 
Alvira  was  an  illegitimate  child ;  that  at  the  time  of  such  mar- 
riage the  plaintiff  took  Alvira  home,  and  that  she  had  ever 
since  been  in  his  family,  and  been  provided  for  by  the  plain- 
tiff as  his  own  child,  and  that  she  labored  for  the  plaintiff  as 
a  servant  in  his  family  for  several  years  prior  to  and  at  the 
time  of  the  seduction  and  carnal  knowledge  hereinafter  men- 
tioned, and  till  a  short  time  prior  to  the  birth  of  her  child ; 
that  in  the  month  of  August,  1854,  the  defendant  seduced  and 
had  carnal  connection  with  the  said  Alvira ;  that  from  such 
connection  she  conceived  and  bore  a  child,  which  was  bom  the 
22d  of  May,  1855,  which  child  is  still  living ;  that  the  plain- 
tiff provided  a  physician  for  her  during  her  said  confinement, 
and  took  care  of  the  said  Alvira  and  her  said  child  up  to  the 
commencement  of  this  suit ;  that  the  said  Alvira  was  15  years 
old  in  November,  1856,  and  that  she  yifa»  the  servant  of  the 
plaintiff  at  the  time  of  said  seduction  and  carnal  knowledge. 
And  the  referee  found  that  the  plaintiff  had  sustained  dam- 
ages by  reason  of  such  seductiop  ftiid  carnal  knowledge,  to  the 
amount  of  $200.  And  he  found,  as  condusions  of  law,  that 
the  plaintiff  was  entitled  to  recover  of  and  from  the  defend- 
ant for  the  damages  aforesaid,  the  sum  of  $200. 

On  the  trial  before  the  referee,  Alvira  Bracy  was  examined 
as  a  witness ;  and  having  testified  to  the  seduction,  she  was 
asked  by  the  plaintiff's  counsel  whether  the  defendant,  at  any 
time  before  he  had  connection  with  her,  showed  her  lascivious 
books  ?  This  was  objected  to,  as  leading  and  incompetent. 
The  referee  overruled  the  objection,  and  the  defendant  ez« 
oepted.  The  witness  answered  that  he  did ;  that  some  pio« 
tures  in  the  book  were  men  and  women  naked.  The  witness 
was  asked  whether,  on  a  certain  occasion,  she  had  not  said  to 
one  Millard  that,  some  time  when  alone  with  him,  she  would 
have  connection  with  him  ?    This  was  objected  to,  as  improper 
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evidence,  and  occluded  by  the  referee.  The  witness  was  asked 
by  the  plaintiff's  counsel,  ^'Did  yon  agree  to  live  with  the 
plaintiff  until  you  were  eighteen  ?"  Objected  to  by  the  de- 
fendant as  improper  evidence.  The  referee  iidmitted  the  evi- 
dence. The  witness  testified  that  when  she  was  a  little  girl, 
rix  or  seven  years  old,  she  promised  to  live  with  the  plaintiff; 
that  this  was  all  the  bargain  ever  made.  A  witaess  was  asked 
what  was  Alvira's  Bracy's  conduct  with  young  men  ?  This 
was  objected  to,  and  the  evidence  £i(cluded.  The  same  wit- 
ness was  asked  whether  he  knew  of  apy  acts  of  Alvira,  before 
July,  1854^  of  a  lewd  and  lascivious  character,  with  Henry 
Gilson  ?  This  also  was  objected  to,  and  excluded.  Another 
witness,  having  stated  that  she  had  known  Alvira  since  she 
was  a  small  child,  was  asked  i?hi^t  had  been  her  character  and 
deportmeat  This  was  objected  to.  by  the  defendant  as  incom- 
petent, on  the  ground  that  he  had  not  attacked  her  character, 
except  by  specific  acts,  Bf\i  the  plaintiff  was  not  permitted  to 
show  her  general  good  character.  The  refi^pee  overruled  the 
objection,  and  the  defendant  excepted.  From  the  judgment 
entered  iipon  the  report  of  the  referee  the  defendant  appealed. 

C.  WMtney^  for  the  appellimt 

L,  Downing  J  for  the  respondent, 

By  the  Court,  Pbatt,  J.  There  existed  in  this  case  the 
relation  of  master  and  servant  between  the  plaintiff  and  the 
girl  seduced,  which  would  entitle  the  former  to  sustain  his  ao- 
tion  for  loss  of  service.  Although  she  was  the  illegitimate 
daughter  of  his  wife  by  another  man,  and  the  law  did  not  ther&- 
fote  dothp  him,  from  that  relation  alone,  with  the  rights  of  a 
parent,  yet  in  this  case  it  appean  that  the  girl  had  been  actu- 
ally adopted  by  him  into  his  family  and  had  been  bred  and 
brought  up  by  him.  He  stood,  therefore,  in  loco  parentis^ 
and  was  dearly  entitled  to  sustain  the  action.  (BartleyT. 
BielUmyer,2Barb.8.0.S.182.  S.C.y40om8t.38.)  Theaction 
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will  lie  in  favor  of  a  guardian,  (3  Waits  de  Serg.  416,)  or  an 
uncle,  or  aunt,  who  has  brought  up  a  niece,  (2  Car.  A  P.  303, 
2  D,  dt  S.  4,)  or  one  who  has  adopted  and  bred  up  the  daugh- 
ter of  a  deceased  friend.     (11  E<Mt^  23.    5  Barb.  661.) 

I  think  the  evidence,  also,  of  the  circumstances  under  which 
thb  girl  was  seduced,  was  proper ;  as  the  damages  are  not  con- 
fined to'  mere  loss  of  service,  but  the  jury  are  allowed,  by  way 
of  damages,  to  compensate  the  plaintiff  for  the  injury  to  hia 
feelings,  any  circumstances  of  aggravation  must  be  admissible. 
But  I  think  the  referee  erred  in  excluding  evidence  of  previous 
lascivious  conduct  on  the  part  of  the  girl.  One  of  the  consid- 
erations entering  into  the  question  of  damages  is  tbe  supposed 
loss  on  the  part  of  the  parent  of  the  society  of  a  chaste  and 
pure  daughter.  If,  therefore,  the  daughter  had  already  be« 
come  impure,  the  loss  in  that  respect  would  be  much  less. 
AU  the  authorities  concur  that  such  evidence  is  admissible. 
(1  OreefU.  Ev.  §  54  2  id.  §  577.  7  C.  *  P.  308.  1  PhU. 
JEv.^  Edw.  ed.  760.)  I  think  the  evidence  of  the  state- 
ment of  the  girl  that  her  folks  tried  to  induce  her  to  charge 
the  child  upon  the  defendant,  was  improperly  rejected.  She 
had  been  interrogated  in  r^ard  to  her  saying  that  Bracy,  and 
not  the  defendant,  was  the  father  of  the  child,  and  had  at- 
tempted to  explain  it  upon  the  stand,  by  swearing  that  she 
was  induced  to  charge  it  to  Bracy  by  promises  from  the  defend- 
ant To  meet  this  supposed  explanation,  it  was  clearly  com- 
petent to  show  that  she  not  only  said  the  child  was  not  the 
defendant's,  but  that  she  went  further  and  said  that  she  had 
been  induced  to  lay  it  upon  the  defendant  by  the  plaintiff  and 
other  members  of  the  family.  It  was  proper,  in  contradiction 
of  the  statement,  that  she  had  been  induced  to  lay  it  upon 
Bracy  by  the  defendant  For  while  she  might  be  induced  by 
the  defendant  to  say  the  child  was  not  his,  there  would  be  no 
necessity  of  her  charging  her  parents  with  conniving  at  her 
accusations  against  the  wrong  party.  It  was  therefore  com- 
petent upon  the  question  of  credibility. 

It  was  also  improper  to  allow  evidence  of  the  reputed  good 
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dumcter  of  HbA  girL  Her  general  repatatioQ  had  not  been 
attadoed.  Moetof  the  eyidenceof  apedfioactB  of  lewdness  had 
been  eKcladed.-  Her  general  lepntation,  theieferey  did  not  ap- 
pear to  be  in  inne.  (3£UdL37a  40om8t.^3.  10owen,6aO.) 

iHieee  are  all  the  erron  which  I  have  been  able  to  dueoTer 
in  the  raliaga  of  the  referee.  The  evidence  in  relation  to  the 
oobtract  conld  not  poanbly  do  any  injury.  Besides^  it  was 
eompeteht  to  show  thiat  the  plaintifif  had  actually  adopted 
her,  and  that  she  stood  actiially  in  the  relation  of  servant 
tohuoL 

Judgment  revers^  and  niiw  trial  ordered. 

[OvowAOA  GniBA^  TssM,  ApHl  5,  1859,  froM,  Btt€m,  W.  F.  AJOm 
•Dd  J#«2Im»,  Justices.] 


BABBoto  and  wife  vb;  Thomas. 

Ib  m  aistion  t>roiight  l^  husband  sod  wife,  to  eaocel  a  bond  and  mortgase 
executed  bf  tbem,  and  to  rtostrain  tbe  foreciosnre  of  the  mortgage,  the  hoa- 
band  oflbred  himself  as  a  wItneM  to  prove  nshiy  in  the  eonsideratioo.  Sdd 
that  the  hnsband  was  a  oompetant  witness  oh  his  own  behalf,  notwithstand- 
ing the  wife's  interest  in  the  event  of  the  suit,  by  reason  of  her  inchoate  right 
of  dower  in  the  mortgaged  premises. 

APPEAL  by  the  plaintifb  frcmi  a  judgment  entered  upon 
the  report  of  a  referee,  disiliissing  the  complaint 

F.  Kemanj  fot  the  appellants. 

Ward  HurUy  for  the  defendtot 

By  ihe  Oaurtf  Pratt,  J.  The  action  in  this  case  was 
broaght  to  cancel  a  bond  and  mortgage  and  to  restrain  the 
finredosare  of  the  mortgage.  The  mortgage  was  executed  by 
Babbott  and  wife,  and  the  plaintiffs  claim  that  it  was  given 
npon  a  usnrions  oonaderatioa    On  the  trial  Babbott  oflfered 


278  OASES  IN  THE  SUPREME  CX)URT. 

Bftbbott  9.  Thomaa. 

himself  as  a  witness^  to  prove  the  usury.  Upon  ohjection  by 
the  defendants  he  was  excluded,  upon  the  ground  that  the 
wife  was  interested  in  the  event  of  the  suit)  having  an  inchoate 
right  of  dower  in  the  mortgaged  premises.  This  is  the  only 
question  in  the  case. 

I  think  the  husband  was  a  competent  witness  on  his  own 
behalf.  In  the  first  place,  the  wife  was  not  a  necessary  party 
to  the  suit  If  she  could  be  affected  by  the  result  of  the  suit, 
it  would  not  be  in  consequence  of  any  direct  adjudication  upon 
her  rights,  but  from  the  adjudication  upon  the  rights  of  her 
husband.  If  the  suit  had  been  brought  by  the  husband  alone, 
the  effect  of  an  adjudication,  I  think,  would  be  precisely  the 
same.  If  he  should  succeed  in  procikHog  the  bond  and  mort- 
gage to  be  canceled,  the  land  would  be  free  from  the  mort- 
gage as  well  in  regard  to  her  inchoate  right  of  dower  as  to  the 
husband's  fee.  So,  on  the  other  hand,  had  he  failed,  it  would 
for  ever  be  conclusive  upon  the  question  of  usury.  She  might 
as  well  be  made  a  party  in  an  action  of  ejectment  by  or  against 
the  husband.  Her  inchoate  right  of  dower  is  not  such  a  right 
as  to  be  capable  of  being  established  or  divested  by  a  judicial 
determination  against  the  wife  directly. 

In  the  second  place,  the  inchoate  right  of  dower  in  the  wife 
is  not  such  an  interest  as  will  exclude  the  husband  from  being 
a  witness  in  a  suit  which  involves  the  title  or  interest  of  the 
husband  upon  which  such  inchoate  right  of  dower  depends. 
Had  a  suit  been  brought  against  the  husband,  upon  the  bond^ 
it  seems  to  me  the  wife's  interest  would  be  precisely  the  same. 
It  is  a  remote  contingent  interest  which  would  not  render  the 
wife  herself,  at  common  law,  incompetent  upon  the  ground  of 
interest. 

The  interest  that  excludes  ^^must  be  a  present,  certain  and 
vested  interest,  and  not  an  interest  uncertain,  remote  or  contin- 
gent''  (l<?reen;.§390.   1  Salk. 283.  h John. 256.  ltd 491.) 

It  can  scarcely  be  claimed  that  the  inchoate  right  of  dower 
is  a  vested  interest  Again ;  in  collateral  proceedings  not  di- 
rectly, nor  immediately  affecting  their  interests^  the  husband 
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and  wife  are  oompeteDt  witneises.  (1  Phil.  Ev.,  EdwarM 
edL84.     1  flCreen2. 142.) 

Under  the  code  it  ie  not  the  intereet  which  exdudes,  at  all, 
hat  conaiderations  of  pnhlic  policy.  And  the  same  policjr  re- 
quires that  when  the  intereete  of  others  are  inyolved  directly, 
and  that  of  the  hosband  or  the  wife  only  collaterally  or  re- 
motely, they  should  not  he  ezdnded.  (1  PhU.  Ev.  86. 
1  Shxmge,  504) 

The  principle  of  ezdnsion  which,  within  proper  limits,  is  a 
salntary  one,  should  not  be  extended  beyond  the  cases  wherein 
the  immediate  and  direct  interests  of  the  husband  and  wife 
are  involved. 

It  was  held  in  The  City  BdnkT.  Bangs etal  (3 Paige,  36,) 
that  a  wife  might  be  examined  as  a  witness  between  other  pai^ 
ties,  although  the  hdSbiind  had  a  collateral  interest  in  opposi- 
tion to  the  party  callitg  her.  The  same  was  dedded  in  Fiieh 
V.  Sm,  (11  Ma$^.  Bep^  2S6;) 

Upon  the  whole,  I  think  the  judgment  should  be  reversed, 
and  a  new  trial  ordered. 

[OvovDAOA  QwiTEMAL  TxsM ,  Apill  <t,  1859^  P4uH,  Bacon,  F«  F.  AlUn  tnd 
JMIm,  JutUces.] 


Whits  v$.  Nsllis. 


A  muter  can  mainUiti  an  action  for  the  ledncUon  of  his  senrtnt,  although 
pregnancj  did  not  follow  the  illicit  interoonrse.  If  there  is  proof,  sufficient  to 
he  sohmitted  to  the  Jnry,  of  a  loss  of  lenrice,  aa  the  result  of  the  seduction. 

rnS  was  an  action  of  trespass  on  the  case,  for  debauching 
and  getting  with  child,  Jane,  the  minor  daughter  of  the 
plaintifl^  and  for  imparting  to  her  a  venereal  disease,  by  means 
of  which  the  plaintiff  lost  her  services,  and  was  obliged  to 
expend  a  large  sum  of  money  for  the  expenses  of  her  lying  in, 
AcL  and  for  procuring  her  cure  of  said  disease.    The  defend- 
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anty  by  hia  answer,  denied  the  allegations  of  the  complaint. 
The  canee  was  tried  at  the  Oswego  circuity  in  December,  1886. 
The  &ot  alike  illicit  intercoorse  between  the  defendant  and 
the  female,  and  that  he  communicated  to  her  a  yenereal  dis- 
ease, was  proved  by  the  girL  It  also  appeared  that  she  was 
a  minor,  and  lived  with  her  father,  at  his  house.  The  phy* 
sician'n  bill  for  curing  her  of  the  disease  was  near  $30.  There 
was  no  proof  of  pr^nancy,  or  birth  of  a  child.  The  defend- 
ant moved  for  a  nonsuit^  on  the  ground  that  the  relation  of 
master  and  servant  had  not  been  proved,  so  as  to  entitle  the 
plaintiff  to  recover,  which  motion  was  denied,  and  the  defend- 
ant excepted. 

The  defendant's  counsel  asked  the  court  to  instruct  the  jury, 
Isi  That  Loss  of  service  from  a  disorder  contracted  by  the  illicit 
ihteroourse,  was  not  sufficient  ground  to  sustain  the  action. 
2d.  That  in  this  case  there  was  no  sufficient  proof  that  the 
girl's  disease  was  taken  from  the  defendant,  she  having  ad- 
mitted and  proved  that  she,  at  about  the  same  time,  had  con- 
nection with  two  other  persons.  3d.  That  the  loss  from  her 
pregnancy  (if  the  jury  believed  it  proved)  occurred  while  she 
was  yet  in  the  defendant's  service,  and  would  not  support 
the  action.  The  justice  charged  the  jury,  refusing  the  in- 
struction asked  for  by  the  defendant,  in  the  first  proposition 
above  stated.  The  court  refused  to  charge  as  requested  in 
the  second  proposition,  but  submitted  it  as  a  question  of  fact 
to  the  jury,  and  instmcting  them  as  prayed  in  the  last  prop- 
osition. And  to  such  refusal  to  charge  as  requested,  the  de- 
fendant excepted. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  $500 ; 
and  from  the  judgment  entered  thereon  the  defendant  ap- 
pealed. 

O,  B.  Sedgtoicky  for  the  appellant 

0.  WhUneyj  for  the  respondent 
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S^  Ae  Oomrij  Pbatt,  J.  This  case  presents  the  simple 
question  wheftlier  a  master  cfn  maintain  an  action  for  the  ss* 
dnction  of  his  servant,  in  a  case  where  pregnancy  does  not 
follow  the  illicit  interconrsa  There  was  in  this  case  proo^ 
sufficient  to  be  submitted  to  the  joiy,  of  a  loss  of  service  as 
ike  result  of  the  seduction.  I  think  no  sufficient  reason  has 
been  suggested  why  the  action,  in  such  case,  will  not  lie. 
The  wrongful  act  of  the  defendant  consists  in  the  sediaction, 
and  the  loss  of  service  constitutes  the  resulting  damage,  to 
reooyer  which  the  action  is  brought  If  the  loss  of  service 
actually  occurs  as  the  direct  and  iinmediate  effect  of  the  se- 
duetkm,  I  know  of  no  principle  of  law  that  should  confine  the 
action  to  cases  <^  pregnancy  alone.  It  is  true,  that  in  actions 
for  sedaction,  pr^ancy  has  generally  followed  the  seduction. 
There  are  two  reasons  for  this.  In  the  first  place,  there  is 
generally  no  loss  of  service,  except  in  cases  of  pregnancy.  In 
the  second  place,  when  the  seduction  is  not  made  public  by 
pffegnan<7,  no  probable  amount  of  damages  would  induce  the 
parents  to  make  public  the  shame  of  their  daughter,-  by  the 
commencement  of  an  action  in  the  courts.  But  when  the 
less  of  service  has  actually  been  sustained,  as  the  direct  effect 
of  the  seduction  of  the  child,  no  suggestion  has  been  made 
why  the  action  will  not  lie.  1?he  seduction  is  the  wrong,  and 
the  loss  of  service  the  damage.  It  is  therefore  damnum  et 
vnjwria  which  constitute  the  proper  elements  for  an  action  on 
the  case.  (3  StepheiMf  N.  P.  2353.)  When  there  is  no  loss 
of  service  it  is  damnum  absque  ityuriay  and  no  action  will  lie. 

We  have  not  been  referred  to  any  case  in  which  the  posi- 
tion taken  by  the  appellant  has  been  sustained.  The  case  of 
Knight  v.  WUcox  (18  Barb.  212)  was  first  tried  before  me, 
and  I  nonsuited  the  plaintiff  on  the  ground  that  no  loss  of  serv- 
ice was  jHTOved  resulting  directly  from  the  illidt  intercourse. 
My  ruling  was  set  aside  by  the  court,  at  general  term,  sitting 
in  the  7th  district,  and  the  plaintiff,  upon  a  new  trial,  had 
a  verdict  But  the  court  of  appeals  eventually  sustained  my 
ruling  at  the  circuit.    (4  Kem.  413.) 
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In  neither  0001%  however,  was  the  ground  taken  that  in 
no  case  oonld  the  action  for  seduction  be  sustained  without 
TpcegDBXkcjf  but  the  contrary  position  was  assumed  in  both 
courts. 

In  Mtmpett  ▼.  Thompmm^  (2  Car.  dh  Pajfne^  303,)  the  ac- 
tion was  sustained  when  there  was  no  prc^ancy.  80  in 
Boyle  r.  Brandon,  (IS  Mees.  &  Wdahy,  788,)  the  action  was 
for  seduction  when  there  was  no  pr^;nancf7,  and  the  question 
was  whether  there  was  any  loss  of  serriolB  resulting  from  the 
seduction  proved,  and  the  court  thought  there  was  nona 

The  girl  in  that  case  had  been  seduced  and  had  lived  in  a 
state  of  illicit  intercourse  with  the  defendatit  He  afterwards 
deserted  her,  and  in  eohseqnence  of  such  desertion  the  girl 
was  distressed  in  mind  and  became  ilL  The  chief  baron,  in 
his  opinion,  thought  that  the  desertion^  the  breaking  off  of 
the  criminal  intercourse,  and  not  the  seduction,  was  the  cause 
of  the  sickness,  and  that  the  plaintiff  ought  not  to  recover. 
It  seemed  to  be  assumed^  all  through  the  case,  that  if  the 
distress  had  resulted  from  the  seduction  iUdf,  the  plaintiff 
could  have  sustained  his  action^ 

Upon  the  whole,  I  think  the  judgment  should  be  affirmed. 

[Onovdaoa  QmmnLU,  Tbbm ,  April  5|  1S69;  PraUi  Bacon,  W,  F.  JUm  and 
MuUin,  JusUcaf .] 


The  Citt  of  Brooklyn  t;^.  Thomas  Totnbke. 

A  municipal  goTemmeni  may  be  authorised  to  pass  ordlnaDcef  imposing  new 
and  superadded  penalties  for  acts  already  penal  by  the  laws  of  the  sUte. 

In  an  action  to  reoorer  penalties  incurred  under  the  ordinance  of  the  city  of 
Brooklyn  of  July  8d,  1860, ''  to  prevent  the  sale  of  certain  oommodiUes"  in 
that  city  "  on  Sundays,"  for  exposing  to  sale  and  selling  liquor,  on  that  day, 
it  is  erroneous,  after  proof  of  selling,  only,  for  the  Judge  to  charge  the  jury 
that  the  plaintitA  are  entitled  to  reoorer  one  penalty  for  exposing  to  sale, 
and  one  penalty  for  selling  liquors,  &c.  on  the  same  fionday. 
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VBdflr  tbat  ovdinDoo  a  party  ia  noi  liable  to  two  peualtiet  for  the  lame  act, 

one  for  expomng  to  sale,  and  tbe  other  for  selling. 
Sfery  sale  necessarily  indades  an  offer  of  the  goods  aM, ;  and  one  single  act 

of  selling  6annot  be  dirided  into  t#d  offenses. 

APPEAL  from  a  jodgmetit  of  the  citj  ooiurt  of  Brooklyn. 
The  action  wag  brought  for  the  violation  of  an  ordinance 
of  die  city  of  Brooklyn.  The  complaint  contained  104  conntSi 
and  aooght  to  recoyer  104  penalties  of  $50  each,  amounting 
in  the  aggregate  to  $5200,  for  exposing  for  sale,  and  selling, 
liquor  on  the  sabbath,  in  riolation  of  the  ordinance.  The 
Tsrdici  n^aa  for  $80(f,  the  aggregate  of  sixteen  penalties ;  one 
moiety  thereof  being  for  the  eaU  of  the  liquor,  and  the  other 
moiety  for  feapoeing  it  in  the  act  of  sale.  The  defendant  kept 
a  hotel,  and  the  only  cause  of  action  pursued  at  the  trial,  was 
the  sale  of  liquor  at  that  hotel  on  several  sabbaths.  The 
coonts  for  exposing  for  sale  were  not  supported  by  proof,  except 
ss  exposure  is  necessarily  involved  in  the  act  of  selling.  The 
oomrt  instructed  the  jury  that  the  plaintiffs  were  entitled  to 
one  penalty  for  each  sale  of  liquor,  and  another  penalty  for 
each  exposure  on  such  sale — in  effect  doubling  each  penalty. 
Judgment  was  rendered  for  the  plaintiffs  pursuant  to  the  ver- 
dict, and  the  defendant  appealed  therefrom. 

J.  M.  Van  Cotty  for  the  appellant. 

Henry  Hagner,  for  the  ^respondents. 

'  Emott,  J.  It  is  contended  that  the  ordinance  upon  which 
this  suit  was  brought,  or  at  least  that  portion  of  it  which  for- 
bids the  sale  of  liquor  on  Sunday,  is  void  upon  the  principles 
supposed  to  be  laid  down  by  Mr.  Justice  Strong  in  Wood  v. 
City  of  BrooUynj  (14  Barb,  425,)  to  which  we  were  cited. 
Obviously,  however,  that  case  is  not  in  point  The  plaintiff, 
there,  was  the  possessor  of  a  license  to  sell  liquor  as  a  tavern- 
keeper,  granted  by  the  state  authorities,  and  the  question  was 
whether  the  city  of  Brooklyn  had  power  to  prohibit  an  act 
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which  a  law  of  the  state  and  the  license  granted  nnder  it,  not 
only  did  not  forbid,  but  expressly  permitted.  Here  the  de- 
fendant in  the  court  below  was  not  a  licensed  innkeeper,  and 
did  not  pretend  to  any  rights  or  privileges  other  than  such  as 
are  common  to  all  the  citizens  of  Brooklyn.  It  would  be  go- 
ing much  fiirther  than  the  learned  justice  in  the  case  referred 
to  went,  and  farther  than  he  seems  to  haye  been  disposed  to 
go,  if  we  were  to  hold  that  the  ordinance  in  question  is  wholly 
Toid  because  it  is  rendered  inoperative  as  to  certain  persons  by 
the  privil^es  and  permissions  conferred  upon  them  by  licenses 
granted  under  the  laws  of  the  state.  It  may  be  that  as  far  aa 
a  municipal  ordinance  conflicts  with,  or  contravenes,  a  law 
of  the  state,  in  the  case  of  any  individual,  it  majr  be  void ;  bat 
it  does  not  follow  that  it  is  void  in  toto,  or  as  to  every  one  dse. 
It  may  easily  be  shown  upon  principle  and  atithority— ^and 
the  learned  judge  in  the  case  of  Wood  v.  I%e  OUy  of  Brooh- 
lyn  sanctions  this  view — that  a  municipal  government  may 
be  authorized  to  pass  ordinances  imposing  new  and  superadded 
penalties  for  acts  already  penal  t>y  the  laws  of  the  state.  We 
cannot  yield  to  the  objection  tiiat  this  ordinance  was  vdd  be- 
cause a  statute  of  the  state  had  alhsady  prescribed  penalties 
for  the  acts  here  forbidden  under  neW  penalties*  It  must  be 
added,  in  reference  to  the  objection  founded  on  the  fact  that 
licenced  as  well  as  unlioenoed  persons  are  within  its  terms, 
that  at  the  time  of  the  offense  for  which  this  suit  was  brought 
no  such  licenses  existed  or  were  allowed,  and  there  was  in  fact 
no  conflict  between  the  law  of  the  state  and  this  ordinance. 

At  the  trial  in  the  city  court,  the  plaintiff,  as  it  is  stated 
in  the  bill  of  exceptions,  '^  proved  the  sale  of  goods  or  liquors 
by  the  defendant  on  Sundays  as  is  alleged  in  the  complaint, 
during  the  year  prior  to  December  30, 1855  "  This  was  all  the 
evidence  in  the  cause,  and  upon  this  the  city  judge  instructed 
the  jury  '^  that  the  plaintifis  were  entitled  to  recover  one  p^i- 
alty  for  exposing  to  sale  and  one  penalty  for  sdling  liquors  or 
merchandise  mentioned  in  the  complaint  on  the  same  Sunday  ;'' 
to  which  the  defendant  excepted.    If  there  had  been  proof  of 
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Bnj  act  of  exposing  goods  for  sale  other  than  the  sales  con- 
Buminated  and  proved — that  is,  if  there  had  been  proof  of  an 
offer  or  exposure  of  liquors  or  goods  at  one  time,  and  subse- 
quently a  sale  at  another  time  on  the  same  day — then  the 
question  would  have  been  presented  which  was  argued  at  the 
bar,  whether  there  can  be  more  than  one  offense  committed 
against  this  ordinance  by  all  that  is  done  ou  any  one  Sunday, 
or  more  than  one  penalty  recovered  for  several  acts  done  con- 
trary to  its  provisions  on  the  same  day.  But  as  the  proof  of 
sales  by  the  defendant  conformed  to  the  complaint,  and  that 
alleged  substantially  a  single  sale  on  each  Sunday,  and  no  ex- 
posing to  saloiotber  than  the  actual  sales  was  proved,  we  think 
this  questiofi  does  not  arise,  ou  the  evidence.  We  therefore 
decline  to  express  any  opinion  upon  it 

A  smouB  question,  however,  arises  upon  that  part  of  the 
diaige  oi  the  city  judge,  which  we  have  quoted ;  that  is, 
whether  the  defendant  was  liable  to  two  penalties  for  the  same 
act,  one  for  exposing  to  sale  and  the  other  for  selling.  But 
one  act  is  stated  to  have  been  proved  on  any  Sunday,  and  that 
act  in  each  case  was  a  sale.  There  is  no  proof  that  any  thing 
was  exposed  to  sale  that  was  not  immediately  and  at  the  time 
of  such  exposure  sold.  The  city  judge,  however,  in  effect  in- 
structed the  jury  that  every  such  sale  involved  two  acts,  first 
an  exposing,  and  second  a  sale,  and  rendered  the  defendant 
liable  to  both  the  penalties  inflicted  by  both  sections  of  the 
ordinance.  In  this  he  was  clearly  wrong.  The  law  was  aimed 
at  different  acts  of  a  different  character.  Its  object  was  to 
prevent  a  desecration  of  the  Lord's  day,  and  the  design  of  its 
two  sections  was  to  punish  this  as  well  when  done  by  opening 
a  shop  or  a  tavorn  and  exposing  wares  for  sale,  without  being 
able  to  induce  any  one  to  buy,  as  when  perpetrated  by  the 
actual  sales  of  property.  One  single  act  of  selling  cannot, 
however,  be  divided  into  two  offenses.  Every  sale  necessarily 
indudfis  an  offer  of  the  goods  sold,  just  as  every  crime  includes 
fbe  attempt  to  commit  it.    But  the  attempt,  when  successful, 
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is  merged  in  the  crime,  and  the  exposing  or  offering  is  only  a 
part  of  the  sale  when  a  sale  is  made. 

These  are  the  only  questions  presented  by  the  bill  of  excep- 
tions, and  they  are  therefore  the  only  questions  which  we  can 
decide,  or  upon  which  we  are  called  to  express  an  opinion. 
For  the  erroneous  ruling  of  the  court  below  upon  the  point 
just  considered,  there  ipust  be  a  new  trial ;  and  the  judgment 
is  accordingly  reversed,  and  the  cause  remitted  to  the  city  court 
to  that  intend 

W.  B.  Wbioht,  J.  I  entirely  concur  in  the  veasoning  and 
conclusion  of  my  brother  Emott.  The  judgment  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the  event, 

Dayibs,  J.  also  concurred* 

New  trial  granted. 

(Obangb  aivBBAL  Tbbx,  JvJj  7, 1867.  Wm,  JB.  Wrigki,  Davm  mod  JBmq($^ 
Jiistrcaf.] 


Stlyxsteb  and  others  v$.  Balstoh, 

To  sntfaorise  an  aetion  for  use  aad  ooeopation,  tlio  cooTMitlonsl  nlatlon  of 
landlord  and  tonant  most  exist,  between  tlie  parties. 

Where  one  goes  into  possession  of  land  under  a  opntract  to  purchase,  and  not 
as  tenant,  and  in  consequence  of  the  Tender's  ikilure  to  perform  the  con- 
tract, the  purchaser  abandons  the  pren^ses,  he  wiU  not  be  liable  either  for 
rent)  or  for  use  and  occupation. 

Where  the  owner  of  land  dies,  leaving  a  widow  and  inlhnft  heirs,  the  widow  be- 
comes Tested  with  the  powers  of  a  guardian  in  socage,  and  as  such  is  au- 
thorised and  required  to  take  the  rents  and  profits  of  the  land  for  the  benefit 
of  the  heirs.  And  the  legal  intendment  would  be  that  from  the  time  of  her 
husband's  death,  she  occupied  as  guardian  in  socage. 

If,  during  the  minority  of  the  heirs  the  relation  of  landlord  and  tenant  eziste 
at  all,  in  respect  to  their  lands,  It  must  be  between  the  mother  and  the  ten- 
ant ;  and  if  any  action  to  rocorer  rent,  or  for  use  and  occupation,  can  be 
sustained,  it  must  be  brought  by  her,  and  not  by  the  heirs. 
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APPEAL  from  a  judgment  entered  at  a  special  term,  upon 
the  report  of  a  referee.  The  plaintifb  are  infant  children 
of  John  A.  Sylvester,  late  of  Denmark,  Lewis  county,  deceased, 
who  died  in  September,  1850.  Thb  suit  was  commenced 
about  January  23d,  1854,  to  recover  for  use  and  occupation 
of  certain  lands,  inherited  by  the  plaintiffs  from  their  father. 
Lucy  Ann  Sylvester,  the  mother  of  the  plaintiffs,  was  living 
when  the  suit  was  commenced,  having  intermarried  with  Al- 
vin  H.  Hall  on  the  30th  day  of  March,  1853.  The  plaintiffs 
bad  no  guardian  until  the  appointment  of  the  said  A.  H.  Hall, 
January  17, 1854,  and  resided  with  their  mother.  About  the 
11th  day  of  January,  1853,  the  said  Lucy  Ann  Sylvester  and 
N.  B.  Sylvester,  as  administratrix  and  administrator  of  said 
J.  A.  Sylvester,  made  an  arrangement  with  the  defendant  to 
sell  him  the  land  in  question,  intending  to  procure  a  title  for 
him  thereto,  through  a  sale  under  a  surrc^te's  order.  A  writ- 
ten agreement  was  entered  into,  signed  by  N.  B.  Sylvester  as 
administrator,  and  the  defendant.  At  the  same  time,  Mrs.  Lucy 
Ann  Sylvester  sold  the  defendant  20  cows  and  some  other 
property.  The  land  and  the  cows  were  to  be  paid  for,  in  part, 
by  means  of  two  mortgages,  amounting  to  about  $2000.  Both 
the  land  and  personal  property  so  sold  were  in  the  actual  pos- 
session of  said  Lucy  Ann  Sylvester  at  the  time  the  bargain 
was  made,  she  and  the  plaintiffs  then  living  together  on  the 
land.  March  1st,  1853,  the  said  Lucy  Ann  Sylvester  deliv- 
ered possession  of  the  land  to  the  defendant,  and  also  at  the 
same  time  delivered  to  him  the  cows,  &c  The  defendant  en- 
tered into  possessioii,  made  certain  improvements  in  the  fences, 
boildings,  &c,  on  the  land,  and  cultivated  the  land  during  the 
season  of  1853,  to  October  18th,  or  thereabouts.  The  agre^ 
ment  was  not  fulfilled  on  the  part  of  N.  B,  and  L.  A.  Sylvesr 
ter,  and  the  defendant  failed  to  procure  a  title.  About  Octo« 
hen  12,  1853,  a  controversy  arose  between  the  defendant  and 
Lucy  Ann  Hall,  (formerly  Sylvester,)  and  various  proposals 
for  a  settlement  were  made,  but  not  agreed  upon,  including 
the  claim  for  cows,  and  the  use  of  the  land,  &a    Nathaniel 
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B.  Sylvester  and  William  CoUioB  were  employed  in  relation 
to  the  difficulty  with  the  defendant,  and  to  secure  what  was 
cl«med  of  the  defendant  for  cows  and  nse  of  the  land.  They 
were  fully  em^wered  to  compromise  or  settle  in  any  way. 
The  whole  matter  in  controversy  was  fu^y  settled,  October 
18th,  1853,  fay  the  defendant  paying  $500.  The  money  was 
paid  by  the  defendant  and  received  by  Mrs.  Hall,  after  full 
notice  of  the  settlement  The  defendant  delivered  to  Mrs. 
Hall  the  possession  of  the  premises  pursuant  to  the  settlement 
in  Noviember,  1853. 

The  referee  refused  to  nonsuit  the  plaintifE^  and  repcnrted 
that  the  sum  of  $200  was  due  to  them  from' the  defendant. 

E.  A.  Brcvm^  for  the  appellant 

Bennett  dk  Hawley,  for  the  rsspcmdents. 

By  the  Cowrty  Pa  att,  J.  There  seem  to  be  two  diffionltieB 
in  the  way  of  the  plaintifis'  recovering,  in  this  case.  Firsi.  The 
defendant  went  into  possession  under  a  contract  to  purchase, 
and  not  as  tenant  The  contract  not  having  been  performed 
by  the  vendors,  the  defendant  incurred  no  liability  to  them  fay 
leaving  the  premises.  Had  the  vendors  been  the  owners  of 
the  land,  it  is  dear  that  they  could  not  have  sustained  an  ac- 
tion, either  upon  the  contract  or  for  use  and  occupation.  They 
could  not  have  sustained  the  former,  for  the  reason  that  they 
had  not  performed  on  their  own  part ;  and  they  could  not 
have  sustained  the  latter,  whether  they  had  performed  or  not, 
for  the  reason  that  the  conventional  relation  of  landlord  and 
tenant  did  not  exist  That  relation  must  exist^  to  authoriie 
the  action  for  use  and  occupation.  (5  John.  46.  1  Denio^  38. 
25  Barb.  243.  l6  John.  489.)  And  if  the  yendors  could  not 
sustain  the  action  for  use  and  occupation,  it  will  scarcely  be 
claimed  that  the  plainti£b  can  sustain  it  There  was  clearly 
no  relation  of  landlord  and  tenant  between  them  and  the  de- 
fendant 
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Secondly.  If  the  defendant  was  tenant  to  any  one,  he  was 
tenant  to  Mrs.  Hall,  and  not  to  the  plaintifGs.  B7  the  death 
of  her  first  hushand,  who  died  seised  of  the  farm  in  question, 
the  mother  became  vested  with  the  powers  of  a  guardian  in 
socage,  and  as  such  was  authorized  and  required  to  take  the 
rents  and  profits  of  the  land  for  the  benefit  of  the  infant  heirs. 
(1  B.  S.  718,  §  5.  7  John.  157.)  The  legal  intendment 
-would  be,  that  from  the  time  of  her  husband's  death  until  the  • 
defendant  went  into  possession,  she  occupied  as  guardian  in 
socage.  (7  John.  157.)  She  was  privy  to  the  contract  with 
the  defendant,  and  assented  to  it.  If,  therefore,  the  relation 
of  landlord  and  tenant  existed  at  all,  it  must  have  been  be- 
tween Mrs.  Hall  and  the  defendant ;  and  if  any  action  to  re- 
cover rent,  or  for  use  and  occupation,  could  be  sustained  at  all, 
it  must  be  by  her.  The  same  would  abo  be  true  in  regard  to 
trespass,  or  any  other  action  for  injury  to  the  possession. 

The  case  of  Beecher  v.  Orouse  (19  Wend.  306)  is  in  point. 
In  that  case  the  father  of  the  plaintifb  died  intestate,  in  1820, 
leaving  a  farm  which  descended  to  the  plaintiff  as  his  heirs 
at  law.  His  widow,  the  mother  of  the  plaintiffii,  married 
again  in  1822,  and,  with  her  husband,  occupied  the  farm  until 
1830,  the  plainti&  in  the  suit  living  with  them.  The  crops 
raised  upon  the  farm  in  1830  were  taken  by  the  defendants 
under  an  execution  agcdnst  the  husband  and  stepfather,  and 
for  that  the  action  was  brought  by  the  heirs.  The  court  held 
that  the  mother  and  stepfather  were  presumed  to  be  lawfully 
in  possession  of  the  products  of  the  farm — the  mother  as 
guardian  in  socage  and  the  stepfather  jWe  wcoris,  and  that 
the  plaintiff,  the  heirs,  could  not  sustain  the  action.  (See 
•also  2  Kenf  8  Oom.  222;  7Wend.45;  15  W.  631;  17  id  77.) 
These  objections  dispose  of  the  case,  and  it  is  not  necessary 
to  examine  the  question  of  fact  presented. 

Judgment  reversed,  and  a  new  trial  ordered,  and  reference 

vacated. 

[Onohdaoa  Oevesal  Tbbm,  October  4, 1869.  Pratt,  Bacon,  W.  F.  AUm, 
and  MtiUin,  Jostices.] 
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Stevens  vs.  The  Bane  of  Central  New  York  and  The 
Ilion  Bane,  impleaded,  &a 

A  prior  judgment,  confessed  by  two  partners  in  a  firm  consisting  of  three 
members,  for  the  purpose  of  securing  a  partnership  debt,  is  a  lien  upon  the 
interest  of  the  two  in  the  partnership  property ;  and  is  entitled  to  priority 
in  payment,  out  of  the  surplus  moneys  arising  from  a  sale  of  the  property 
under  a  mortgage,  oyer  subsequent  jndgments  recovered  against  all  the 
mombers  of  the  firm. 

In  such  a  case  the  rights  of  the  parties  must  be  determined  by  the  priority  of 
their  legal  liens ;  and  the  holder  of  the  prior  Judgment  will  be  entitled  to 
two  thirds  of  the  ftmd,  and  the  sabseqnent  Judgment  creditors  to  one  third. 

THE  question  presented  in  this  case  was,  who  was  entitled  to 
the  surplus  moneys  arising  upon  a  mortgage  sale  of  real 
estate  owned  jointly  by  Daniel  Mason,  Henry  0.  Johnson  and 
Peter  J.  Hotaling,  which  they  purchased  April  24,  1856,  of 
John  Stillwell,  and  for  which  they  gave  the  mortgage  by  virtue 
of  which  the  sale  was  made.  The  surplus  moneys  amounted 
to  $985.07.  The  material  facts  found  by  the  referee,  and  un- 
disputed in  the  case,  were  these :  On  and  prior  to  September 
3,  1855,  Mason  and  Johnson  were  partners  in  the  business  of 
distilling,  under  the  name  of  D.  Mason  &  Co.  Pruyn  &  King 
had  become  their  indorsers  to  the  extent  of  $10,000,  and  for 
their  indemnity  as  such  indorsers  Mason  and  Johnson  gave  them 
a  statement  dated  September  3,  1855,  authorizing  the  entry 
of  a  judgment  against  them  for  $10,000.  This  statement  was 
in  their  own  name,  and  did  not  profess  to  be  for  or  in  behalf  of 
any  other  person.  No  judgment  was  entered  on  this  state- 
ment until  December  24, 1857,  when  it  was  entered.  Sept.  5, 
1855,  Hotaling  entered  into  copartnership  with  Mason  and 
Johnson  in  the  same  business,  and  the  three  continued  part- 
ners until  January  11,  1858,  under  the  name  of  D.  Mason  & 
Co.,  when  the  company  failed.  Hotaling,  at  some  time  in  the 
course  of  the  business,  had  notice  of  the  judgment  Mason  and 
Johnson  had  given  Pruyn  &  King,  and  that  they  indorsed  for 
the  company.  Pruyn  &  King  continued  to  indorse  for  the 
company  until  January  11,  1858.    April  24,  1856,  th^  firm^ 
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consisting  of  the  three,  purchased  the  real  estate  in  question 
with  company  funds,  and  it  was  conveyed  to  the  three  partners, 
and  the  property  was  used  by  the  company  in  its  business. 
Some  time  in  Sept.  1857,  Mason  applied  to  the  plaintiff  to  in- 
dorse for  the  company  after  P.  &  K.,  and  agreed  with  the  plain- 
tiff that  Pruyn&  King  should  assign  to  him  an  interest  in  their 
judgment  to  the  amount  of  $6000,  to  secure  him ;  and  on  that 
condition  the  plaintiff  agreed  to  indorse  to  the  extent  of  $6000 
for  the  company.  September  10,  1857,  P.  &  E.  assigned  that 
amount  of  interest  in  the  judgment,  and  on  the  faith  of  that 
assignment  the  plaintiff  some  time  in  September  indorsed  the 
company  notes  to  $4000,  and  October  8  he  indofjsed  the  com- 
pany note  to  $6000,  including  a  renewal  of  the  $4000. 
About  the  Ist  of  October,  Hotailing  was  informed  the  plaintiff 
had  been  procured  to  indorse  for  the  company,  and  of  the  se- 
curity given.  January  19, 1858,  Mason  and  Johnson  confessed 
a  judgment  to  the  plaintiff  for  $6110,  the  amount  of  his  in- 
dorsements. The  Ilion  Bank,  August  19,  1857,  disoounted 
for  D.  Mason  &  Go.  their  note,  indorsed  by  Pruyn  &  King,  for 
$1000 ;  and  Sept  18,  1857,  discounted  for  D.  Mason  &  Co. 
another  note  of  the  same  kind,  and  of  the  same  amount.  Oct. 
8, 1857,  D.  Mason  &  Go.  renewed  those  two  notes  by  their  note 
indorsed  by  Pruyn  &  King,  for  $2000.  The  $2000  note  was 
protested,  and  the  Ilion  Bank,  Feb.  8, 1858,  recovered  a  judg- 
ment on  that  note  against  Mason,  Johnson  and  Hotaling,  for 
$2046.84.  D.  Mason  &  Go.  and  Johnson,  Mason  and  Hotaling 
were  each  insolvent  six  months  before  January  11, 1858,  and 
still  are. 

Upon  these  facts,  the  referee  held  as  a  matter  of  law,  that 
{he  judgment  in  favor  of  Pruyn  &  King  against  Mason  and 
Johnson  alone  was  a  lien  en  all  the  real  estate  in  question, 
conveyed  to  and  owned  by  Johnson,  Mason  and  Hotaling.  That 
the  said  judgment  against  Johnson,  Mason  and  Hotaling  took 
no  interest  in  the  real  estate,  before  the  other  judgment.  That 
the  judgment  against  Johnson  and  Mason  held  Hotaling's  in- 
terest in  the  land  in  preference  to  a  subsequent  judgment 
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against  Hotaling,  &o.  From  the  judgment  entered  upon  the 
report  of  the  referee,  the  Bank  of  Central  New  York  and  the 
Ilion  Bank  appealed. 

-E  J.  jRichardson,  for  the  appellants. 

F.  Kernan^  for  the  respondent. 

By  the  Comiy  Pratt,  J.  If  necessary  to  the  determination 
of  this  appeisd,  I  should  be  inclined  to  hold  the  judgment  in 
{iaVor  of  Pruyn  &  King  void,  as  not  being  authorized  by  the 
code.  The  contingent  liability  mentioned  in  the  code,. and  to 
secure  which  a  judgment  by  confession  is  authorized,  \&  a  lia~ 
bility  already  contracted  and  inchoate,  such  as  the  liability 
created  by  indorsement,  guaranty  or  other  suretiship.  It 
was  not,  in  my  opinion,  designed  to  be  extended  to  contracts 
or  liabilities  thereafter  to  be  created.  But  it  is  not  necessary 
to  decide  this  point,  as  the  judgment  in  favor  of  Stevens, 
against  which  no  such  objections  can  be  taken,  was  older  than 
the  judgments  of  the  appellants.  And  I  can  perceive  no  rea- 
son why  it  is  not  as  available  to  the  plaintiff  as  the  former. 
Both  are  judgments  against  two  of  three  partners,  to  secure  a 
partnership  liability.  And  there  is  no  stronger  equity  in  the 
one  than  in  the  other,  in  favor  of  making  it  a  lien  upon  the 
interest  in  the  land  of  all  three  -of  the  partners.  It  is  said  that 
Hotaling  knew  that  the  judgment  was  given  to  Pruyn  (&  King 
to  secure  them  for  their  indorsements  for.  the  firm,  and  that 
he  knew  of  and  assented  to  the  assignment  to  the  plaintiff  to 
sequre  him  for  indorsing  for  ,the  firm.  But  I  find  no  evidence 
that  he  agreed  or  consented  to  its  being  made  a  lien  upon  his 
own  interest  in  the  premises.  Although  he  knew  of  the  judg- 
ment, and  for  what  purpose  it  was  given,  he  also  knew  that 
it  was  a'  legal  lien  only  on  the  interest  of  the  defendants,  in 
the  premises.  I  cannot,  therefore,  conceive  how  his  knowledge 
of  it,  or  his  consent  that  the  lien  upon  the  shares  of  his  part- 
ners should  be  transferred  to  the  plaintiff  to  secure  him,  should 
have  the  effect  to  extend  the  lien  to  his  own  interest  itii  the  land. 
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The  two  judgments,  therefore,  in  my  opinion,  oonoeding  hoth 
to  be  valid,  stand  upon  precisely  the  same  footing,  and  secure 
to  the  plaintiff  the  same  rights*  The  question  then  comes 
up,  What  are  those  rights  ?  I  assume  that  the  judgment  to 
the  plaintiff  was  given  to  secure  a  partnership  liability,  and 
that  the  land  was  purchased  for  partnership  uses  and  paid  for 
with  partnership  funds.  The  plaintiff's  judgment,  since  the 
order  of  Judge  Allen  striking  out  Hotaling's  name  as  a  de- 
fendant therein,  is  a  judgment  against  two  of  these  partners, 
and  is  prior  in  point  of  time  to  the  judgments  of  the  appel- 
lants, which  were  confessed  by  all  of  the  defendants.  The 
fond  is  to  be  treated  precisely  as  if  it  had  been  the  proceeds 
of  the  sale  of  the  land  upon  aJl  the  judgments.  Under  these 
circumstances,  tHe  rights  of  the  parties  must  be  determined 
according  to  the  legal  priority  and  extent  of  the  liens  of  all  the 
parties.  The  suit  was  not  brought  to  settle  up  the  partner- 
ship concerns  and  distribute  the  assets.  In  such  a  case  equality 
would  be  equity.  But  it  is  brought  based  upon  the  lien  of  the 
plaintiff,  and  to  enforce  it  against  the  land,  which  has  been 
converted  into  money.  And  that  lien  only  extends  to  the 
interest  of  two  of  the  partners.  To  that  extent  it  should  be 
limited.  I  cannot  perceive  how,  upon  any  principles  of  equity, 
it  can  be  extended  beyond  that.  So  far  as  the  interest  of  Ho- 
taling  is  concerned,  the  plaintiff's  demand,  if  it  is  not  merged 
in  his  judgment,  is  a  mere  contract  debt,  and  can  have  no  pre- 
cedenoe>  at  least  over  the  demands  of  the  banks,  if  their  de- 
mands had  not  been  put  in  judgment  But  having  put  them 
in  judgment  and  thus  acquired  a  lien  upon  the  land,  the  ap- 
pellants have  acquired  a  preference  over  all  creditors  by  sim- 
ple contract. 

But  it  is  claimed,  on  the  part  of  the  appellants,  that  as 
their  judgment  is  against  the  firm,  and  a  lien  upon  the  lands 
of  the  firm,  it  should  have  a  preference  over  the  judgments  of 
individual  creditors,  although  prior  in  point  of  tima  There 
may  be  some  question  whether  this  would  be  true  as  an  ab- 
stract proposition,  {Meech  v.  AUetiy  17  N.  T.  Bep.  300;) 


294  OASES  IN  THE  SUPREME  COUBT. 


AlTord  «.  Latham. 


whether  a  court  of  equity  could  thus  modify  the  legal  effect 
of  the  lien  which  the  statute  gives.  But  in  this  case  the 
equity  upon  which  it  is  claimed  that  the  priority  of  the  judg- 
ment, which  is  first  in  point  of  time,  should  he  postponed  to 
give  place  to  junior  judgments,  is  met  hy  a  counter  equity 
growing  out  of  the  fact  that  the  plaintiff's  judgment  was  given 
to  secure  a  partnership  liability ;  that  if  two  thirds  of  the  sur- 
plus money  be  applied  upon  that,  it  will  be  applied  in  extin- 
guishing so  much  of  the  partnership  liability.  That  liability 
is  in  nowise  discharged  by  the  judgment;  for  it  was  only 
given  as  a  collateral  security,  and  does  not  merge  the  debts 
held  against  the  firm  for  which  the  plaintiff  is  liable.  Thus 
this  assumed  equity  on  the  part  of  the  appellants  being  met 
by  an  equal  equity  on  the  part  of  the  plaintiff,  the  rights  of 
the  parties  must  be  determined  by  the  priority  of  their  legal 
liens.  The  result  is  that  the  plaintiff  is  entitled  to  two 
thirds  of  the  funds,  and  the  appellants  to  one  third.  The 
judgment  must  therefore  be  reversed,  and  a  new  trial  granted, 
unless  the  parties  consent  to  a  modification  of  the  judgment 
as  above  suggested.  In  such  case  it  should  be  modified  with- 
out costs  of  the  appeal. 

[Onondaga  Genebal  Tbsm,  October  4, 1869.    PraU,  W,  P,  AVm  and  Mid- 
line Justices.] 


AiiVOBD  and  others  vs.  Latham  and  others. 

Where  a  contract  for  the  sale  and  purchase  of  property  has  been  executed,  by 
the  dellTery  of  the  property  to  the  purchaser,  the  latter  becomes  vested 
with  the  title  to  it ;  at  least  so  far  is  persons  receiving  the  same  from  him 
to  sell  on  commission,  are  concerned.  And  whether  the  property  was 
originally  obtained  by  the  vendor  under  an  illegal  contract,  or  not,  does 
not  affect  the  question  of  the  liability  of  the  consignees  to  account  to  the 
consignor  for  the  moneys  received  by  them  upon  the  sale  of  the  property. 

The  undertaking  of  the  consignees  to  sell  the  property  for  the  consignor  on  com- 
misaion  is  upon  a  new  and  disUnct  consideration,  having  no  actual  or  neces- 


ONONDAGA-^ULY,  1869.  295 


AlTord  V.  Latham. 


my  coDDection  with  the  original  contract.  And  the  consignees  are  in 
nowise  privy  to  that  contract,  or  in  a  position  to '  qaestion  the  title  of  the 
coDsignors,  to  the  property. 

U  is  competent  for  the  owners  of  property  to  imposd  npon  their  agents  for 
the  sale  thereof,  snch  restrictions  as  they  may  deem  necessary  to  restrain 
them  £rom  interfering  with  their  agencies  in  other  parts  of  the  coontry. 

Sren  if  snch  restrictions  were  to  be  deemed  in  restraint  of  trade,  and  there- 
fore not  binding  upon  the  agents,  that  would  not  give  to  the  latter  the  right 
to  retain  mondy  in  their  hands  which  they  have  collected  as  the  agents  of 
the  owners  of  the  property,  and  which  belongs  to  slich  owners. 

APPEAL  by  the  defendants  from  a  judgment  entered  up- 
on the  report  of  a  referee.  The  plaintiflfs,  in  1857,  con- 
ngned  to  the  defendants  salt  for  sale,  upon  commission,  on 
account  of  and  as  agents  for  the  plaintiffs.  The  recovery  was 
fer  moneys  received  by  the  defendants  upon  the  sale  of  salt, 
under  this  arrangement,  and  not  accounted  for.  The  referee 
feund  that  the  Onondaga  Fine  Salt  Company  sold  and  de- 
livered the  salt  to  the  plaintifb,  in  pursuance  of  a  written 
contract,  and  that. the  said  company  was  an  illegal  organize* 
tion,  and  that  the  contract  was  void  on  the  ground  that  it 
was  made  for  the  purpose  of  increasing,  regulating  and  fixing 
the  price  of  salt,  contrary  to  the  statute.  He  further  found 
that  the  defendants  were  not  connected  with  the  Fine  Salt 
Company ;  and  that  in  selling  salt,  they  acted  solely  under 
their  contract  with  the  plaintiffs,  as  commission  merchants. 
He  reported  in  favor  of  the  plaintifb  for  the  amount  claimed. 

Buger  dk  Lester y  for  the  appellants. 

Bedgwicky  Andrews  &  Kennedy y  for  the  respondents. 

By  the  Caurty  Pratt,  J.  This  action  was  brought  by  the 
plaintifGs  against  the  defendants  upon  drafts  and  notes  accept- 
ed and  made  by  them,  and  for  money  received  by  the  latter 
for  salt  sold  by  thelu  on  commission,  for  the  plaintiffs.  The 
plaintiffs  were  partners,  doing  business  in  the  city  of  Syracuse, 
under  the  style  and  firm  of  "  The  Salt  Dealer's  Company.'' 
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Their  business,  as  specified  in  the  articles  of  copartnership, 
was  the  purchase  and  sale  of  salt  made  on  the  '^  Onondaga 
Salt  Springs  Reservation."  The  defendants  were  a  firm  in  the 
city  of  Oswego,  whose  business  was  "  forwarding,  commission 
and  dealing  in  coal,  salt,  water-lime  and  other  things."  Tho 
consideration  of  the  drafts  and  notes  was  money  received  by 
the  defendants  for  salt  sold  by  them  for  the  plaintiffs.  The 
salt  was  obtained  by  the  plaintiffs  upon  a  contract  made  by 
them  with  certain  corporate  companies  located  in  the  city  of 
Syracuse,  which  the  referee  found  were  organized  for  the  pur- 
pose of  increasing,  regulating  and  fixing  the  price  of  salt,  and 
the  amount  of  the  same  to  be  manufactured,  and  were  therefore 
ill^aL  He  also  found  that  the  contract  between  the  plain- 
tiffs and  those  companies  was  made  to  carry  out  the  same 
illegal  purpose,  and  was  also  void ;  but  that  the  contract  of 
partnership  between  the  plaintiffs  themselves  was  not  made 
for  that  or  any  iU^al  purpose.  The  defendants  interpose 
two  objections  to  the  plaintiffs'  right  to  recover.  First,  that 
the  contract  between  the  plaintiffs  and  the  corporate  compa- 
nies was  void.  And  secondly,  that  the  contract  with  the  de- 
fendants was  in  restraint  of  trade,  and  void.  Upon  the  first 
objection  it  is  not  perceived  how  the  fact  that  the  plaintifib 
acquired  the  salt  through  an  illegal  contract,  can  affect  their 
rights  as  against  the  defendants.  The  illegal  contract  having 
been  executed  by  the  delivery  of  the  salt  to  the  plaintiffs,  they 
became  vested  with  the  title  to  it,  at  least  so  far  as  the  de- 
fendants were  concerned.  And  whether  the  contract  of  the 
plaintiffs'  partnership  was  entered  into  for  an  illegal  purpose, 
cannot  affect  the  question.  After  the  salt  became  their  own, 
they  surely  had  the  right  to  sell  it ;  and  having  that  right, 
they  had  the  right  to  employ  the  defendants  to  sell  it  for 
themu  The  defendants,  by  such  employment,  became  in  nowise 
privy  to  the  contract  between  the  plaintiffs  and  other  com- 
panies. Their  undertaking  to  sell  the  salt  for  the  plaintiffs 
upon  commission  was  upon  a  new  and  distinct  consideration, 
having  no  actual  or  necessary  connection  with  such  original 
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oontrad  They  are  not  therefore  in  a  position  to  question  the 
pkintifib'  title  to  the  salt.  The  second  objection  is  also  nn- 
tenable.  It  was  entirely  competent  for  the  plaintiflfs  to  impose 
upon  their  agents  in  Oswego  such  restrictions  as  they  might 
deem  necessary,  to  restrain  them  from  interfering  with  their 
agencies  in  other  parts  of  the  country.  And  if  those  restrio* 
tipns  could  be  deemed  in  restraint  of  trade,  and  therefore  not 
faindiDg  upon  the  defendants,  I  cannot  conceive  how  that 
would  give  them  the  right  to  retain  money  in  their  hands 
which  it  is  conceded  belongs  to  the  plaintifiGs,  and  which  they 
had  collected  as  the  agents  of  the  plaintiffs. 
I  think  the  judgment  should  be  a£Srmed,  with  costs. 

[OvoRDAOA  GuBKAX.  TxBK,  Joly  5, 1869.    FraU,  JBactm,  W.  F,  AUm  and 
XuUin,  Josticoe.] 


Hkndbbson  &  Kennedy  vs.  Mabvin. 

If  a  mnrety  Is  to  be  lield  upon  his  contract,  that  contract  must  remain  nn- 
changed,  unless  by  his  consent ;  and  he  most  be  held  according  to  the  tenor 
of  the  contract,  or  not  at  all. 

Where  M.  agreed  to  guaranty  to  the  plaintiflb  the  payment  of  the  price  of  goods 
to  be  sold  to  a  third  person,  prior  to  January  1, 1857,  to  the  amount  of  $500, 
on  a  erMt  qf  nx  months^  and  after  the  sales  of  the  goods  and  their  delivery, 
the  plaintiffii  exUtuUd  the  term  of  credit,  as  to  a  part  of  the  amount,  and 
Aoriened  the  term  as  to  a  part  of  the  amount,  by  taking  the  third  party's 
Iffomlssory  notes  therefor,  having  different  periods  of  time  to  run  j  ffM 
that  the  guarantor  was  discharged. 

APPEAL  from  a  judgment  entered  on  the  report  of  a  referee. 
The  action  was  brought  upon  an  agreement  dated  No- 
vember 22, 1855,  by  which  the  defendant  agreed  to  pay  the 
amount  of  goods  not  exceeding  $500,  sold  on  six  months' 
credit,  by  the  plaintiffs,  to  Pierce  &  Champlin  of  Buffalo,  on 
or  before  December  31, 1856,  and  remaining  on  January  1st, 
1857,  unpaid.    Under  and  in  pursuance  of  the  agreement,  the 
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plaintifib  sold  to  Pierce  &  Champlin  goods  as  follows,  viz  :  In 
November,  1855,  #519.10 ;  December,  1855,  $444.98 ;  Janu- 
ary, 1856,  $204.45;  March,  1856,  $112.15;  April  3d,  1856, 
$110.65 ;  April  16th,  1856,  $27.55.  Payments  were  made  as 
follows,  viz :  1856,  February  25th,  $74.14.  1856,  April  25th, 
goods  returned,  $347.16.  On  the  25th  of  February,  1856, 
Pierce  &  Champlin  gave  to  the  plaintiff  two  notes,  dated  De- 
cember 1st,  1855,  one  for  $500  at  six  months,  and  one  for 
$695  at  seven  months,  and  on  the  15th  day  of  May,  1856, 
these  two  notes  were  returned  to  Pierce  &  Champlin,  who  gave 
in  their  place  a  note  for  $1095,  dated  on  that  day  and  payable 
one  day  after  date.  On  the  17th  day  of  May,  1856,  the  plain- 
tiffs commenced  an  action  against  Pierce  &  Champlin,  on  the 
last  mentioned  note,  and  on  the  5th  of  June'recovered  judgment, 
by  the  confession  of  Pierce,  for  $982.83  damages  and  costs, 
against  him  person)5illy  and  as  a  partner.  An  execution  was 
issued  upon  the  judgment  and  $185.12  was  made  thereunder. 
Champlin  was  afterwards  sued  and  judgment  had  against  him 
personally  and  as  a  partner,  for  the  amount  then  dua  The  ref- 
eree found  that  the  goods  were  sold  on  the  terms  of  credit  re- 
quired by  the  contract,  and  that  the  defendant  was  liable,  unless 
released  by  subsequent  acts  of  the  plaintifis.  And  holding 
that  a  subsequent  extension  of  the  time  of  credit  would  release 
the  defendant,  and  that  a  subsequent  shortening  of  time  would 
not,  the  referee  found  that  the  credit  of  $7414  was  applicable 
to  the  first  sale,  thereby  reducing  the  November  sales  to 
$445.57,  the  time  of  credit  of  which  amount  was  extended  by 
the  $500  note ;  leaving  the  balance  of  the  note,  viz.  $55.43, 
to  apply  on  the  December  sales,  and  therefore  not  extending 
the  time  of  credit  of  that  amount  of  those  sales.  And  also 
that  the  amount  of  $347.16  for  goods  returned,  was  first  ap- 
plied to  pay  for  the  purchases  after  the  giving  of  the  two  notes^ 
and  the  excess  was  applied  upon  the  notes ;  leaving  the  time 
of  credit  of  the  December  sales  (with  the  exception  of  the 
$55.43  extended,  and  that  of  the  Januaiy  sales)  not  extended 
by  the  note  of  $595.    The  January  sales,  $204.45,  and  the 
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December  sales  covered  by  the  $500  note,  ($55.43^)  and  the 
interest,  amounted  to  $296.44 ;  which  amoant  the  referee  re- 
ported to  be  due  to  the  plainti£b. 

By  the  Coufij  Gould,  J.  In  this  case  I  do  not  perceive 
that  there  is  any  controversy  about  the  facts.  The  defendant 
agreed  to  guaranty  to  the  plaintifis  and  their  assignor  the 
amount  of  their  claims  against  a  third  party  for  goods  that, 
prior  to  January  1st,  1857,  they  might  sell  to  such  third  par- 
ty, on  a  credit  of  six  months;  the  guaranty  not  to  cover  a 
snm  greater  than  $500.  Certain  goods  were  sold  on  the  credit 
agreed,  enough  to  bring  the  defendant's  liability  up  to  his 
goaranty  of  $500.  But,  (as  the  referee  finds,  and  as  there  is 
no  dispute,)  after  the  original  sales  of  these  goods,  and  their 
delivery,  the  plaintiffs  extended  the  term  of  credit  on  a  part, 
and  shortened  the  term  of  credit  on  a  part,  by  taking  the  third 
party's  promissory  notes  therefor,  having  different  periods  of 
time  to  run.  The  referee  found,  as  matter  of  law,  that  as  to 
those  goods  for  which  the  credit  was  extended^  the  surety  was 
not  liable ;  and  did  not  include  the  amount  of  those  in  his 
report ;  and  from  that  part  of  his  decision  there  is  no  appeal 
He,  however,  found  that  shortening  the  term  of  credit  did  not 
discharge  the  surety ;  and  for  the  value  of  the  goods,  the  credit 
for  which  had  been  shortened,  he  found  for  the  plaintiffs ;  and 
the  defendant  appeals  from  tiiat  part  of  his  report,  and  from 
the  judgment  entered  thereon.  And  the  single  point  submit- 
ted to  us  is,  the  correctness  or  incorrectness  of  the  conclusion 
of  law,  on  the  part  of  the  referea 

It  being,  as  it  is,  conceded  that  an  original  sale,  on  any  term 
of  credit  other  than  one  of  six  months — whether  it  varied 
fix>m  that  term  two  days,  or  two  months — would  not  bind  the 
surety,  (6  Hill,  540 ;  2  CoriMt.  185,)  I  must  confess  I  do  not 
see  how  it  alters  the  law  of  the  case,  that  the  abridging  of  the 
term  of  credit  was  made  after  the  sale.  The  main  point — 
the  axstual  shortening  of  the  credit — was  accomplished ;  and 
its  effect  on  the  term  of  credit  was  just  the  same  as  if  the 
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original  credit  had  been  given  for  the  shorter  period.  The 
real  credit  was  not  for  six  months.  In  6  SiUy  542,  the  phrase 
is,  "  he  must  agree  to  wait,  so  that  he  cannot  me  in  the  mean 
time."  And  can  he  not  "  sue  in  the  mean  time/'  when  hav- 
ing first  agreed  to  wait  the  full  term,  he  and  his  principal 
debtor  afterwards  (and  before  the  expiring  of  that  term)  agree 
that  the  term  may  be  so  shortened  that  he  can  ^'  sue  in  the 
mean  time  ?''  The  second  agreement  as  to  credit  dbrogatea 
the  first ;  and  thenceforth  the  credit  is  for  the  newly  agreed 
term :  and  on  that^  there  can  be  no  pretense  that  the  surety 
is  held. 

In  the  case  before  us,  not  only  could  the  creditor  sue  within 
the  original  time  of  the  credit,  but  he  actually  did  so.  And 
it  would  seem  a  little  difficult,  after  that,  to  hold  the  party 
who  was  surety  for  a  credit  of  six  months,  and  for  no  longer  or 
shorter  term.  To  hold  any  other  rule,  were  to  place  the  surety 
entirely  at  the  mercy  of  the  creditor  and  a  principal  who  saw 
fit  to  help  the  creditor  rather  than  his  surety ;  if  not  at  the 
mercy  of  the  creditor  alone ;  since  the  latter,  by  a  variety  of 
inducements,  (as  to  other  sales,)  might  overbear  the  wishes 
and  intentions  of  the  principal.  And  since,  if  the  term  of 
credit  could  be  shortened  at  all,  without  releasing  the  surety, 
it  would  be  immaterial  how  much  it  was  shortened,  or  when 
the  shortening  process  was  efiected.  A  party  might  one  day 
sell  on  the  stipulated  credit  of  months,  and  the  next  day 
abridge  the  term  to  days.  In  short,  there  is  no  safety  in  a^ 
tempting  to  vaiy  the  rule  from  its  strictness.  We  must  insist 
that,  if  a  surety  is  to  be  held  upon  his  contract j  that  contract, 
(whatever  may  be  done  with  any  collateral  matters,  and  many 
such  are  noted  in  the  books,)  that  contract  must  remain  tin^ 
changedy  unless  by  his  consent ;  and  he  must  be  held  according 
to  the  tenor  of  that  contract,  or  not  at  all. 

The  judgment  should  be  reversed  and  a  new  trial  had. 

[Albany  Obfbsal  Tbsic,  becember  5, 1859.  W,  B,  Wrigki,  Cfotdd  and 
Hog^bocm^  Justices.] 
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CoMBTOCK  and  others  va.  White  and  Moobb. 

The  plainti£&  and  defendants  entered  into  a  partnership  for  the  manufacture 
and  sale  of  a  certain  medicine,  by  a  written  agreement,  which  prorided  that 
the  partnership  should  conUnue  ten  years,  unless  the  plaintiffi)  desired  to 
tenmnate  it  sooner;  which  they  were  permitted  to  do,  by  a  notice  for 
tliat  purpose ;  and  that  on  a  dissolution  the  recipe  for  making  the  medidne 
should  be  sold  at  public  auction  to  the  highest  bidder  of  the  parties.  On 
the  6tb  of  March,  1859,  the  plaintiffs  gave  the  defendants  notice  that  the 
firm  was  dissolved,  and  that  the  recipe,  trade-mark,  &c  would  be  sold  at 
public  auction,  by  B.,  an  auctioneer,  at  the  Merchants'  Exchange,  on  the  8th 
of  March.  On  that  day  the  property  was  sold,  and  was  struck  off  to  the 
plainU£&,  who  bid  |100  therefor.  One  of  the  defendants  was  present,  but 
declined  bidding,  and  refused  to  cqncur  in  the  sale.  ffM  that  the  partner- 
ship agreement  contemplated  a  friendly  dissolution,  -and  a  sale  at  auction 
of  the  trade-mark,  &^  by  mutual  conseot,  and  that  the  parties  should  bid 
therefor  among  themselves.  But  that  no  authority  was  given  to  either 
party  to  fix  the  time  or  place  of  sale,  or  to  select  an  agent  to  make  it ;  and 
that  the  plaintifb  obtained  no  title  under  the  sale  made  by  their  own  auc- 
tioneer, without  the  concurrence  of  the  defendants. 

Bdd  aUot  that  in  case  either  party  refused  to  unite  in  a  friendly  sale  at  auc- 
tion,  it  was  competent  for  a  court  of  equity  to  enforce  a  performance  of  that 
clause  in  the  contract,  and  compel  a  sale. 

And,  the  necessary  facts  being  alleged,  to  enable  the  court  to  afibrd  the  proper 
lelief  by  directing  a  sale  of  the  interests  at  auction,  by  a  referee  appointed 
Vy  the  court  for  that  purpose,  the  complaint  was  ordered  to  be  amended  by 
inserting  the  proper  demand  for  such  relief.  And  in  case  of  the  plaintifib' 
declining  so  to  amend,  leave  was  given  to  the  defendants  to  amend  their 
answer  by  demanding  such  relief  by  way  of  counter-claim. 


M 


OTION  to  dismiss  the  complaint    The  facts  appear  in 
the  opinion  of  the  oonrt. 


Lkonabb,  J.  The  plaintifb  and  the  defendant  White  be- 
came ]>artner8  in  the  manufactnre  and  sale  of  a  certain  medi- 
cine known  as  Dr.  Morse's  Indian  Boot  Pills,  in  1855,  under 
a  written  agreement,  providing  that  the  partnership  business 
was  limited  to  the  making  and  vending  of  those  pills,  and  was 
to  continue  ten  years,  unless  the  plaintiffs  desired  to  terminate 
it  sooner;  which  they  were  permitt^  to  do  by  a  notice  for 
that  pnrposa  On  dissolution  the  recipe  for  making  the  pills, 
the  trade-mark,  &a  ^'  shall  be  sold  at  public  auction  to  the 


302  CASES  m  THE  SUPREME  OOURT. 

Gomstock  V.  White. 

highest  bidder  of  the  parties  hereto/'  The  plaintiffs  gave  the 
defendant  White  written  notice  that  the  firm  was  dissolved,  on 
the  5th  March^  1859^  and  also  notified  him  that  the  recipe, 
trade-mark,  &c,,  would  be  sold  at  public  auction  by  Mr. 
Bleecker,  an  auctioneer,  on  the  8th  day  of  March,  1859,  at 
12  o'clock  M.,  at  the  Merchants'  Exchange.  On  the  day  men- 
tioned  the  sale  was  made  according  to  the  notification,  and  the 
plaintiffs  bid  therefor  $100,  and  the  interests  so  sold  were 
struck  off  to  them,  as  the  highest  bidder;  the  defendant 
White  being  present  and  invited  by  the  auctioneer  to  bid,  but 
wholly  declining  to  do  so,  and  refusing  to  concur  in  the  sale. 
White  and  Moore  have  disregarded  the  claim  of  the  plaintiffs 
to  be  considered  sole  owners  and  purchasers,  by  virtue  of  said 
sale,  and  have  continued  to  manufetcture  the  same  pills,  and 
use  the  same  trade-mark  which  was  before  used  by  the  part^ 
ilership  only. 

The  plaintiffs  commence  this  action  claiming  to  be  sole 
owners  of  the  trade-mark  and  recipe,  by  title  derived  by  them 
under  the  said  sale  of  March  8th,  1859 ;  and  have  obtained  an 
injunction  against  the  defendants  restraining  the  use  of  the 
said  rights,  and  the  plaintifb  demand  a  decree  that  the  de^ 
fendantfl  be  perpetually  restrained.  A  motion  is  now  made 
to  dismiss  the  complaint,  among  other  reasons,  on  account  of 
the  want  of  title  in  the  plaintiffs  to  the  trade-mark,  &c.  de- 
rived under  the  sale  of  March  8th,  1859. 

This  objection  is  well  taken,  in  my  opinion.  The  partner- 
ship agreement  contemplates  a  friendly  dissolution,  and  a  sale 
at  auction^ of  the  trade-mark,  &c.  by  mutual  consent,  and  that 
the  parties  should  bid  therefor  among  themselves.  Had  the 
sale  been  so  made,  the  purchaser  would  have  acquired  a  good 
title.  But  no  authority  is  given  to  either  party  to  the  agree* 
ment  to  fix  the  time  or  place  of  sale,  or  to  select  an  agent  to 
make  it.  Should  either  party,  as  in  the  present  instance,  re- 
fuse to  unite  in  a  friendly  sale  at  auction,  it  is  competent  for 
a  court  of  equity  to  enforce  a  performance  of  this  clause  in  the 
contract  and  compel  a  sale.    The  clause  is  not  made  inopeia* 
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tive  by  the  want  of  consent  of  some  party  to  join  in  such  sale. 
One  party  to  this  agreement,  however,  cannot  employ  an  auc- 
tioDeer  to  sell  the  trade-mark^  &c  which  belongs  to  him  and 
to  others,  who  dissent  from  the  employment  of  such  auctioneer. 
The  antioneer  is  the  agent  of  those  who  employ  him  to  make 
the  sale. 

In  this  case  the  plaintiffs  employ  the  auctioneer,  and  are 
themselves  the  only  bidders;  the  interests  pretended  to  be 
sold  are  struck  down  to  them  for  $100,  but  no  money  was  in 
fact  paid.  If  it  had  been  paid,  the  plaintiffs  would  have  paid 
the  money  to  their  own  agent,  the  auctioneer,  and  have  re- 
ceived it  back  from  him.  Does  the  auctioneer  in  such  caso 
make  a  good  title  to  the  plaintiffs  of  the  defendants'  interest 
in  the  trade-mark?  The  plaintiffs  might  themselves  have 
acted  as  auctioneers,  and  sold  to  themselves,  and  executed  a 
bill  of  sale  from  themselves  as  auctioneers  to  themselves  as 
purchasers,  with  the  same  propriety  that  they  can  claim  that 
an  auctioneer  or  agent  selected  by  themselves  only,  can  make 
a  good  title  to  them  of  another's  rights  or  interests.  It  is 
simply  a  sale  from  or  by  themselves  to  themselves,  or  by  their 
own  authority.  The  complaint  cannot  be  maintained,  on  the 
present  claim  of  title  in  the  plaintiffs. 

All  the  necessary  facts  are  alleged,  however,  to  enable  the 
court  to  afford  the  proper  relief  by  directing  a  sale  at  auction 
by  a  referee  appointed  by  the  court  for  that  purpose,  at  which 
the  parties  shall  be  notified  to  attend,  and  who  only  shall  be 
bidders,  and  that  a  conveyance  of  the  interests  in  question  be 
made  by  such  referee  to  the  highest  bidder  therefor  of  the  par- 
ties to  the  contract  And  that  the  purchaser  shall  have  the 
exclusive  right  and  benefit  of  such  interests,  and  that  the  other 
party  be  restrained  from  any  use  or  interference  therewith. 

The  complaint  should  be  amended  by  inserting  the  proper 
demand  for  such  relief;  and  if  the  plaintiffs  decline  so  to 
amend  within  ten  days,  then  the  defendants  may  amend  their 
answer  by  demanding  such  relief  by  counter-claim  within  ten 
days  thereafter 
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Either  party  may  sJso  demand  a  settlement  of  all  qneetions 
arising  under  the  partnership  agreement  and  business,  indud- 
ing  an  acoounting,  &c. 

Should  neither  party  amend,  as  directed,  the  complaint  is 
to  be  dismissed. 

When  the  pleadings  are  amended,  the  trial  will  proceed  be^ 
fore  the  same  judge,  to  final  judgment  in  the  action. 

The  defendant  Moore  shows,  as  the  case  now  stands,  no 
right  in  any  of  the  matters  or  interests  from  the  use  of  which 
he  is  now  restrained. 

These  amendments  are  to  be  made  without  prejudice  to  the 
injunction  order,  as  no  title  to  the  trade-mark,  &c.  was  derived 
by  Moore  under  the  agreement  of  December  22, 1858,  or  the 
proceedings  of  January  1, 1859. 

The  referee  is  to  be  appointed  as  soon  as  the  amendments 
of  the  pleadings  are  made,  and  the  sale  is  to  be  made  within 
ten  days  thereafter.  The  amount  realized  at  the  sale  is  to  be 
paid  into  court,  or  secured  by  the  purchaser  by  bond  with  two 
sureties,  to  be  approved  by  the  court;  the  application  of  the 
proceeds  of  the  sale  to  be  made  on  an  adjustment  of  the  equi- 
ties between  the  parties. 

[Nbw  Tork  Spboial  Tbbx,  March  22, 1860.    Zcononl,  Justice.] 


BoGEBS  and  wife  ve.  MoLsan  and  others. 

Where  partition  is  sought  by  action,  the  court  mnst  in  some  regular  way  bare 
acquired  jurisdiction  of  the  party  to  be  affected  by  the  judgment,  as  well  as  of 
the  subject  matter  of  the  action ;  and  if  that  jurisdiction  of  the  person  has 
not  been  acquired,  the  Judgment  is,  to  this  extent,  a  nullity,  and  the  title  to 
be  acquired  under  it  defective. 

In  order  to  a  voluntary  appearance  which  will  give  the  court  Jurisdiction  of  the 
person,  there  must  be  action  by  the  party  himself,  or  by  some  one  author- 
ized by  law  to  spea|c  and  act  for  him. 

Where,  in  a  partition  suit,  one  of  the  defendants  was  an  idiot  iniknt,  and 
there  was  no  attempt  made  to  serve  a  sunmions  on  him,  or  iQK>n  any  penran 
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Dting  him,  and  no  noUce  was  taken,  in  the  complalnti  of  faia  dia- 
ability,  and  a  gnardian  ad  litem  for  him  was  appointed  upon  the  petition 
of  a  reeident  of  Ohio,  claiming  to  act  nnder  an  appointment  of  "  the  court  of 
probate"  of  Warren  county,  Ohio,  as  guardian  for  the  idiot  infant ;  the  idiot 
not  being  personally  within  the  jurisdiction  of  the  court,  and  not  being  pnv 
owded  against  by  publication  of  a  smnmons,  which  would  hare  given  the 
court  a  statutory  Jurisdiction ;  Hdd  that  the  Ohio  guardian  could  not  by  his 
act  and  petition  give  the  court  jurisdiction  of  the  idiot's  real  property  situated 
within  this  state;  that  such  guardian  had  no  rights  or  authority,  within  this 
state,  in  respect  to  the  idiot's  person  or  property ;  and  that  consequently  a 
judgment  in  the  suit,  against  the  idiot,  was  a  nullity,  and  his  estate  was  not 
dirested  by  a  sale  under  such  judgment 

A  guardian  of  an  idiot,  appointed  in  another  state,  is  but  the  guardian  of 
the  person  and  estate  of  the  idiot  within  that  state.  His  appointment  has 
no  extra  territorial  force,  and  gives  him  no  power  over  the  estate  of  the 
idiot  within  this  state. 

In  this  oountiy  the  rights  and  powers  of  guardians  are  considered  as  strictly 
local,  and  not  as  entitling  them  to  exercise  any  authority  over  the  person 
or  personal  property  of  their  wards  in  other  states ;  upon  the  same  general 
reasoning  and  policy  which  has  circumscribed  the  rights  and  authority  of 
esecutors  and  administrators.    Per  Allbv,  J. 

Neither  are  the  rights  of  foreign  guardians  over  inmiOYable  property  situated 

•    in  this  state,  admitted  here. 

TTPON  a  sale  of  certain  premises  in  the  city  of  New  York, 
U  nnder  a  judgment  in  partition  in  this  action,  one  Joseph 
Richardson  became  the  purchaser  at  the  price  of  $80,250,  and 
paid  the  ten  per  cent  of  the  purchase  money,  and  signed  the 
usual  purchaser's  agreement  at  the  foot  of  the  '^  terms  of  sale,'' 
agreeing  to  pay  the  residue  of  the  purchase  money  and  take 
the  title  at  the  time  specified  in  the  agreement  He  now  asks 
to  be  released  and  discharged  from  his  contract,  and  that  he 
he  restored  to  all  that  he  has  lost  by  reason  of  his  purchase, 
upon  the  ground  that  the  title  to  the  premises  under  the 
judgment  and  the  sale  therein,  is  not  such  as  he  is  entitled 
to  demand,  or  bound  to  accept. 

M.  8.  BidtoeUj  for  the  petitioner. 

0.  W.  Sandfordy  contra. 

Vol.  XXXI.  20         ■ 
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Allen,  J.  The  court  has  jurisdictioD,  and  will  interfere 
in  a  summary  manner,  at  the  instance  of  third  persons,  to 
protect  them  against  an  abuse  of  power,  sought  to  be  exer- 
pised  by  an  officer  *of  the  court,  under  pretense  of  an  au-' 
thority  derived  from  it.  {In  re  MerrUt,  5  Paige,  125.  Mer- 
ritt  V.  Lyon,  16  Wend,  405.)  And  a  petition  is  the  proper 
mode  for  seeking  relief  from  a  contract,  entered  into  upon 
the  faith  of  a  judgment  of  the  court,  when  the  party  will  not 
acquire  under  the  judgment  a  perfect  title  to  that  for  which 
he  contracts.  {Darwin  v.  Hatfidd,  Seld.  Notes,  1852,  p,  36.) 
Indeed,  no  objection  is  taken  to  the  form  of  the  proceeding, 
or  to  the  proposition  that  a  purchaser  at  a  judicial  sale  can- 
not be  compelled  to  accept  a  defective  or  doubtful  title.  It 
is  claimed  that  the  premises  were  sold  at  the  risk  of  the  pur- 
chaser. It  was  important,  with  a  view  to  obtain  a  fair  price 
for  the  property,  that  bidders  should  understand  that  if  they 
paid  a  fair  price  for  the  property,  the  same  being  sold  with- 
out reserve,  they  would  be  protected  by  the  court,  and  not 
compelled  to  take  an  incumbered  or  worthless  title.  This  is* 
the  well  established  rule  in  mortgage  and  partition  sales  in 
equity,  and  applies  to  like  sales  under  the  judgments  of  this 
court  ''  If  there  is  any  cloud  upon  the  title,  or  incumbrance 
upon  the  land,  or  difficulty  in  obtaining  possession,  the  prop- 
erty should  be  sold  at  the  risk  of  the  purchaser  in  that  respect, 
and  in  the  amounts  bid,  there  would  then  be  a  reasonable  al- 
lowance for  such  risk."  {McOown  v.  Wilkins,  1  Paige,  120.) 
A  purchaser  who  is  not  notified  of  risk  in  the  title,  will  not 
be  compelled  to  take  it,  unless  he  can  get  a  legal  and  equita- 
ble estate.     {Coster  v.  Clarke,  3  Edw.  Ch.  428.) 

The  same  principle  is  applied  to  sales  by  assignees  in  bank* 
ruptcy,  who,  if  they  give  no  notice  of  any  defect  in  their 
title,  or  do  not  put  bidders  on  their  guard,  by  giving  notice 
that  they  will  sell  only  such  title  as  they  have,  are  bound 
to  make  a  good  title.  {McDonald  v.  Hanson,  12  Ves,  2TI 
Jervois  v.  Duke  of  Northumberland,  Jac.  &  W.  549.  2  P. 
Wms.  198.    3  Mer.  53.)    If  there  be  any  real  doubt  as  to 
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the  title  which  the  purchaser  will  obtain  under  a  sale  in  par- 
tition, e.  g.y  when  the  purchaser  has  reason  to  suppose  that 
there  is  an  outstanding  life  estate,  by  reason  of  the  alleged 
coverture  of  the  complainant  at  the  time  of  the  commence- 
ment of  the  suit,  the  purchaser  will  be  discharged.  (Spring 
Y.  8and/ordy  7  Paige^  550.)  So  where  an  infant  was  made 
a  defendant  in  a  partition  suit,  but  no  guiEirdian  ad  litem  was 
appointed,  or  order  for  appearance  entered,  nor  the  bill  taken 
as  confessed  against  him,  a  purchaser  under  the  decree  was 
discharged  from  his  bid,  notwithstanding  the  infant,  having 
obtained  his  majority,  offered  to  release  his  interest ;  the  de- 
cree being  so  far  irregular  that  it  could  not  be  enrolled. 
{KoTO^  V.  KohleTy  2  Edw.  Ch.  64)  The  enrollment  was 
necessary  to  give  a  good  title  as  to  the  other  parties  to  the  suit 

The  reasons  of  the  rule  are  obvious,  and  are  such  as  re- 
quire that  it  should  be  strictly  adhered  to.  It  is  necessary, 
Ist,  to  secure  to  the  parties  in  interest  a  fair  price  for  prop- 
erty sold  under  the  decree  of  the  court ;  and  2d,  to  protect 
the  purchaser,  who  pays  a  fair  price  for  property  so  sold, 
without  notice  of  any  defect  in  the  title. 

If  the  purchaser  was  understood  to  buy  at  his  own  risk,  it 
is  quite  evident  that  a  greatly  diminished  price  would  be  the 
result ;  and  as  the  purchaser  must  take  a  title  without  cove- 
nants of  warranty  of  any  kind,  he  can  only  be  protected  from 
loss  by  reason  of  a  defective  title,  by  being  excused  from  ac- 
cepting any  but  a  good  title. 

If,  then,  the  conveyance  to  the  petitioner  as  the  purchaser, 
under  the  judgment  in  this  action,  would  not  give  him  a 
perfect  title  to  the  premises,  he  should  be  discharged  from  his 
bid ;  and  if  there  is  any  estate  or  interest  in  the  premises, 
which  will  not  pass  by  the  deed  to  be  executed  by  the  referee, 
then  the  title  is  defective. 

Under  the  statute,  partition  may  be  had  against  unknown 
owners,  the  proceedings  being  to  this  extent  treated  as  in 
rem;  but  when  partition  is  sought  by  bill  in  equity,  or  by  an 
action,  which  has  taken  the  place  of  a  bill  in  eqjiity,  no  one 
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is  concluded  or  in  any  way  affected  by  the  proceedings  and 
judgment^  who  is  not  made  a  party  to  the  action,  not  nomi- 
nally but  really,  by  the  service  of  process,  or  some  of  the 
ways  known  to  the  law,  as  by  a  voluntary  appearance  in  the 
action.  In  other  words,  the  court  must  in  some  regular  way 
have  acquired  jurisdiction  of  the  person  of  the  party  to  be 
affected  by  the  judgment,  as  well  as  the  subject  matter  of 
the  action ;  and  if  that  jurisdiction  of  the  person  has  not 
been  acquired,  the  judgment  is,  to  this  extent,  a  nullity,  and 
the  title  to  be  acquired  under  it  defective,  {poster  v.  Clarke  ; 
Darwin  v.  Hatfield  ;  Spring  v.  Sandford^  supra,) 

Seripus  questions  are  made  in  respect  of  the  appearance  of, 
and  consequent  jurisdictjion  over,  several  individuals,  who  are 
nominal  parties  to  the  record,  and  necessary  parties  to  the 
action ;  but  without  passing  upon  all  the  objections  taken,  the 
objection  that  Samuel  Mitchell,  who  is  represented  to  be  an 
'^  infant  and  idiot,  of  about  twenty  years  of  age,"  was  not  a 
party  to  the  action,  appears  to  be  insuperable.  It  is  conceded 
that  Mitchell  was  one  of  the  heirs  at  law  of  Samuel  S.  Eagle, 
and  as  such  entitled  to  an  undivided  twentieth  part  of  the 
premises  Eagle  died  seised  of,  as  is  claimed  by  their  seeking 
to  uphold  the  proceedings  and  sala  Jurisdiction  may  be  ac- 
quired by  the  service  of  the  summons  or  the  voluntary  ap- 
pearance of  the  defendant.  (OodCy  §  139.)  But  an  idiot  has 
no  will,  and  is  not  competent  to  appear  in  person  or  by  attor- 
ney ;  and  if  the  action  be  against  a  person  judicially  declared 
to  be  of  unsound  mind,  or  incapable  of  conducting  his  own 
affairs  in  consequence  of  habitual  drunkenness,  and  for  whom 
a  committee  has  been  appointed,  the  summons  must  be  served 
by  delivering  a  copy  thereof  to  such  committee,  and  to  the 
defendant  personally.  {Code,  §  134)  A  service  is  not  good 
which  is  not  upon  the  defendant  himself.  {Heller  v.  Heller, 
6  How.  194)  A  guardian  ad  litem  will  not  be  appointed  on 
the  application  of  a  relation  of  the  lunatic,  when  the  summons 
has  not  been  served  on  the  lunatic. 

There  was  no  attempt  to  serve  a  summons  in  this  action 
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upon  Mitchell,  or  upon  any  person  representing  him.  It  doetf 
not  appear,  bat  was  assumed,  that  he  was  a  non-resident  of  the 
gtate,  and  a  resident  of  the  state  of  Ohio.-  No  notice  is  taken, 
m  the  complaint,  of  his  disability.  There  was  no  evidence  of 
his  idiocy  or  infancy,  except  as  contained  in  the  petition  for  the 
appointment  of  a  guardian  ad  litem;  and  if  the  court  had 
jurisdiction  over  his  person,  perhaps  that  would  be  sufScient. 
It  may  be  conceded,  as  it  has  been  decided,  that  an  infant 
over  fourteen  years  of  age  may  voluntarily  appear,  and  that 
such  appearance  is  effectual  for  all  purposes  as  a  like  ap- . 
pearance  by  an  adult ;  but  it  must  be  on  his  own  application 
for  the  appointment  of  a  guardian.  (Coc2e,  §  116.  Varian^ 
V.  Steoensy  2  Duerj  635.)  Whether  the  court  could  thus 
assume  jurisdiction  over  a  non-resident  infant  under  fourteen 
years  of  age,  upon  the  application  of  a  relation  or  friend,  and 
without  notice  to  any  person,  may  be  more  questionable,  but 
need  not  be  decided.    {Codej  §  116,  eubd.  2.) 

It  may  also  be  assumed,  for  all  the  purposes  of  this  motion, 
(without  deciding,)  that  a  committee  of  a  lunatic  in&nt,  re- 
siding within  this  state  and  appointed  by  the  courts  of  this 
state,  may  without  the  service  of  a  summons  upon  the  lunatic 
cause  an  appearance  to  be  entered  and  a  guardian  appointed 
for  him,  which  is  at  least  doubtfiiL  (See  Seller  v.  Better ,  sup.) 
The  difficulties  of  this  case  would  not  be  overcome  if  this  was 
so  decided.  In  order  to  a  voluntary  appearance,  there  must  be 
action  by.the  party  himself  or  by  some  one  authorized  by  law 
to  speak  and  act  for  him ;  and  the  difficulty  in  this  case  is  that 
the  party  did  not  and  could  not  act  for  himself,  and  there 
was  no  one  competent  to  act  for  him.  The  guardian  for  the 
'^  idiot  in&nf '  was  appointed  upon  the  petition  of  a  resident 
of  Ohio,  claiming  to  act  under  an  appointment  of  '^  the  court 
of  probate''  of  Warren  county,  Ohio,  as  "  guardian  for  Sam- 
uel Mitchell,  an  idiotic  person  aged  about  20  years,  of  Warren 
county,  Ohio."  What  the  powers  and  duties  of  a  guardian 
thus  appointed  are  in  the  state  of  Ohio  is  not  known  to  me, 
but  at  the  most  he  was  but  the  guardian  of  the  person  and  estate 
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of  the  idiot  within  the  state  of  Ohio.  His  appointment  had 
no  extra  territorial  force,  and  gave  him  no  power  over  the  es- 
tates of  the  idiot  within  this  state,  and  had  the  domicil  of 
the  idiot  been  changed  from  Ohio  to  this  state,  the  guardian- 
ship of  the  person  appointed  in  the  state  of  Ohio  would  not 
have  been  recognized  here.  Courts  in  this  state  do  not  take 
notice  of  letters  testamentary  or  letters  of  administration 
granted  abroad  or  out  of  the  state.  And  a  person  appointed 
guardian  to  an  infant  in  another  state  is  not  entitled  to  receive 
from  the  administrator  here^  the  legacy  or  portion  of  the  infant. 
(MorreU  v.  IHcheyy  1  John,  Ch.  153.)  One  appointed  executor 
in  another  state,  and  acting  in  this,  will  be  regarded  as  an 
executor  de  son  tort.  (Campbell  v.  Touaey^  7  Cotoen,  64) 
No  notice  is  taken  of  letters  of  administration  granted  abroad. 
Bobinson  v.  OrandcMy  9  Wend.  425',  and  see  Williams  v. 
StorrSj  6  John,  Ch,  353.)  Whether  the  guardianship  in  Ohio 
extended  to  the  estate,  or  was  confined  to  the  person  of  the  idiot, 
does  not  appear.  Whatever  difference  of  opinion  there  may 
be  among  foreign  jurists  as  to  the  extra  territorial  authority 
of  guardians  respecting  the  persons  or  property  of  their  wards, 
in  America  the  rights  and  powers  of  guardians  are  considered 
as  strictly  local,  and  not  as  entitling  them  to  exercise  any 
authority  over  the  person  or  personal  property  of  their  wards 
in  other  states,  upon  the  same  general  reasoning  and  policy 
which  has  circumscribed  the  rights  and  authority  of  execu- 
tors and  admistrators.  {Story* a  Confl.  of  Laws,  Isted,  §  499. 
Kraft  V.  Vickery,  4  GUM  dk  John,  332.)  In  regard  to  immov- 
able property,  there  is  no  diversity  of  opinion,  and  according 
to  the  rules  of  the  common  law,  as  well  as  by  the  general 
consent  of  foreign  jurists,  the  rights  of  foreign  guardians  are 
not  admitted  over  immovable  property  situated  in  other  coun- 
tries. Judge  Story  says,  "  No  one  has  ever  supposed  that  a 
guardian,  appointed  in  any  one  state  of  the  union,  had  any 
right  to  receive  the  profits,  or  to  assume  the  possession  of  the 
real  estate  of  his  ward,  in  any  other  state,  without  having  re- 
ceived a  due  appointment  from  the  proper  tribunals  of  the 
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state  where  it  is  situtate/'  {Stores  Cky^.  xjf  Law9,  Ist  ed. 
§  504)  There  is  no  principle  within  which  the  Ohio  guard- 
ian could,  by  his  act  and  petition  made  and  verified  in  or 
ont  of  this  state,  give  the  court  jnrisdiction  of  his  real  property 
situated  within  this  state.  Mitchell,  the  ward,  was  not  person- 
ally within  the  jurisdiction  of  the  court ;  he  did  not  and  could 
not  voluntarily  submit  himself  to  its  jurisdiction ;  «he  was  not 
proceeded  against  by  publication  of  a  summons,  which  would 
have  given  the  court  a  statutory  jurisdiction ;  the  guardian 
bad  no  rights  or  authority,  within  this  state,  in  respect  of  his 
person  or  property,  and  it  necessarily  follows  that  the  judg- 
ment as  to  him,  is  a  nullity ;  and  his  estate  is  not  divested 
by  the  sale  under  the  judgment 

The  authorities  referred  to  by  the  counsel  for  the  parties 
to  the  action  opposing  the  motion,  relate  to  the  procedure  for 
the  appointment  of  the  guardian,  assuming  that  the  court 
has  acquired  jurisdiction  over  the  person  of  the  infant  or  other 
party  incapable  by  himself  of  defending  the  action.  {8tor%f8  Eq. 
Pr.§  70.  lDan.PT.Wf2.  1  Barb,  Ch.  Pr.  86.  Mix  y.  Mix, 
iJahn.  Ch,  108.  Heller  y.  HeUer,  mpra,)  They  prescribe  how 
a  person  under  disability,  heing  made  a  patty  to  a  suit,  may 
defend  and  in  what  way,  and  upon  whose  application  a  guard- 
ian ad  litem  may  be  appointed,  not  how  he  may  become  a 
party  without  process. 

If  the  guardian  ad  litem  in  a  partition  suit  must  be  ap- 
pointed in  pursuance  of  the  statutes  regulating  partition  pro- 
ceedings, rather  than  under  the  code,  as  has  been  held,  the 
result  will  not  be  different ;  for  there  is  no  pretense  that  the 
dvections  of  these  statutes  have  been  complied  with.  (2  B,  S. 
317,  §  2.  Id.  329,  §  80  as  amended  in  1830.  Laws  of 
1853,  p.  311,  §  1.  Varian  v.  Stevens^  2  DueVy  635.  JOyle  v. 
Smith,  13  How.  104.) 

The  title,  then,  is  not  such  a  title  as  the  purchaser  can  be 
required  to  accept,  and  he  must  be  dicharged  from  his  bid. 
This  defect  cannot  be  cured,  except  by  a  new  action.  The 
purchase  is  entitled  to  a  return  of  the  ten  per  cent  paid  upon 
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tbe  purchase,  and  to  be  paid  out  of  the  rents  and  profits  of 
the  estate  now  in  the  hands  of  the  receiver,  interest  upon  that 
sum  from  the  time  the  sale  was  to  be  completed  and  the  con- 
veyance executed.  He  is  also  entitled  to  be  paid  out  of  the 
same  fund  the  expenses  incurred  in  investigating  the  title, 
and  the  costs  of  this  motion.  (Kohler  v.  KoJder,  supra,) 
These  costs*  and  expenses  are  fixed  at  $150. 

[At  Chaxbbsb,  New  York,  April  2, 1860.    AUm,  Justice.] 


DooLiTTLS  V8.  DooLiTTLB  and  others. 

Two  tnuteee  of  a  common  Bchool  district  maj  Issue  a  warrant  for  the  coHeo- 
tion  of  a  tax ;  and  the  presence  of  the  third  tmstee  at  the  issuing  thereof 
will  be  presumedi  until  the  contrary  is  shown. 

The  tax  list  itself  need  not  be  signed  by  the  tmstees.  The  signing  of  the  war- 
rant to  which  the  tax  list  is  annexed  is  suflScient. 

A  tax  warrant,  valid  on  its  flice,  issued  by  the  trostees  of  a  school  district  in 
pursuance  of  a  preTions  order  of  the  board  of  supervisors,  will  Justify  the 
collector  in  taking  property  thereon,  even  though  such  order  was  void. 

And  being  a  protection  to  the  oflScer,  it  will  also  protect  those  who  aid  him  in 
taking  the  property. 

APPEAXi  from  a  judgment  of  a  justice  of  the  peace  against 
the  defendants  for  $1.75  damages,  and  $459  costs ;  which 
judgment  the  defendants  paid.  The  action  was  for  trespass 
in  taking  the  plaintiff's  cow.  The  defendants  justified  the 
taking,  under  and  by  virtue  of  a  warrant  for  the  collection  of 
a  school  tax,  signed  by  two  of  the  trustees  of  a  school  district. 
The  warrant  was  issued  in  pursuance  of  an  order,  made  by  the 
board  of  supervisors  of  Broome  county,  under  the  act  of  May 
1, 1847,  in  relation  to  suits  against  district  school  officers. 
(Laws  of  1847,  p.  163.)  The  county  judge  being  incapable 
of  acting  in  the  cause,  the  action  was  transferred  by  the  county 
court  to  this  <^urt,  pursuant  to  subdivision  13  of  section  30 
of  the  code. 


BROOME— APBIL,  1860.  313 


Boolittle  V,  BooUtUe. 


F.  O.  Wheder,  for  the  plaintijQf. 

Narthmp  d  Bicharde,  for  the  defendants. 

Balcom,  J.  The  jostice  erred  in  rejecting  the  tax  list  and 
warrant  offered  by  the  defendants.  The  same  were  regular  on 
their  face.  The  presumption^  without  proof,  is  that  the  tax 
list  and  warrant  were  made  oilt  when  all  the  trustees  were 
present,  though  signed  by  but  two  of  them.  In  McCoy  v. 
Ouriicey  (9  Wend.  17,)  it  was  decided  that  two  trustees  may 
issue  a  warrant  for  the  collection  of  a  tax,  and  the  presence 
of  the  third  trustee  at  the  issuing  thereof  will  be  presumed, 
until  the  contrary  be  shown.  *  This  principle  is  too  well  set- 
tled to  be  questioned.  (See  3  27ento,  249 ;  Id.  594 ;  1  Oomst. 
79.)  The  statute  is  that  ^Hhe  warrant  issued  and  annexed 
to  any  taat  list  or  rate  bill,  shall  be  under  the  hands  of  the 
trastees  of  the  district,  or  a  majority  of  them/'  (1 B.  8. 4ih  ed. 
903,  §  141)  The  tax  list  itself  need  not  be  signed  by  the 
trustees.  The  signing  of  the  warrant,  to  which  the  tax  list  is 
annexed,  is  sufficient.  The  warrant  offered  in  evidence  by  the 
defendants  in  this  case  was  therefore  valid  on  its  face.  And 
being  valid  on  its  face,  it  justified  the  collector  in  taking  the 
plaintiff's  cow,  even  if  the  order  made  by  the  board  of  super- 
visors was  void.  This  principle  is  clearly  established.  (See 
Alexander  v.  Hoyt,  7  Wend.  89 ;  AbboU  v.  Yostj  2  DeniOj  86.) 
As  the  warrant  was  a  justification  for  the  collector  who  took 
the  cow,  by  virtue  thereof,  it  protected  those  who  aided  him 
in  taking  her.  It  seems  that  the  collector  needed  assistance, 
for  German  Doolittle  tried  to  prevent  him  taking  the  cow. 
Chief  Justice  Savage  said,  in  Mder  v.  Morrison,  (10  Wend. 
128,)  that  ^'whenever  a  sheriff  or  constable  has  power  to 
execute  process  in  a  particular  manner,  his  authority  is  a  justi- 
fication to  himself  and  aU  who  come  ifi  his  aid."  (10  Wend. 
138.  1  Oowen'8  Tr.  2d  ed.  514  and  515.)  The  rule  is  gen- 
eral, and  rests  on.  principle,  that  process,  which  justifies  an 
officer  in  taking  property,  protects  all  who  aid  him  in  taking 
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the  Bama  For  the  foregoing  reasons  the  judgment  of  the 
justice,  in  the  action,  should  be  reversed  with  costs ;  and,  as 
the  defendants  paid  the  judgment,  they  are  entitled  to  res- 
titution. 

Decision  accordingly. 

[Bboomb  Special  Tbsm,  April  17, 1860.    BcUcomy  Justice.] 


Egbert  Goelet  and  Peter  Goelet  vs.  Ottaviako  Gori 
and  Catharine  Gori. 

The  Sake  vs.  The  Same. 

Where  a  lease  for  a  term  of  years  is  executed  to  husband  and  wife,  Jointly,  the 
rights  and  interests  of  the  lessees,  respectively,  by  and  nnder  the  lease,  and 
in  and  over  tbe  demised  premises,  are  what  they  are  declared  to  be  by  the 
common  law,  and  are  unaffected  by  the  acts  of  1848  and  1849,  for  the  more 
effectual  protection  of  the  property  of  married  women. 

Those  acts  were  not  intended  to  enable  tnarried  women  to  take  and  hold  prop- 
erty yoin%  with  their  husbands,  but  to  take  and  hold  and  dispose  of  prop- 
erty as  if  they  had  no  husbands. 

In  case  of  a  joint  lease  to  husband  and  wife,  the  wife  wiU  not  be  deemed  to 
have  intended  to  charge  her  separate  estate,  by  the  covenant  for  payment 
of  rent 

At  law,  and  H  »eemi,  in  equity,  the  covenant  to  pay  the  rent,  at  least  during 
the  life  of  the  husband,  is  to  be  deemed  the  sole  covenant  of  the  husband ; 
and  the  rent  due  and  unnaid  wiU  be  considered  the  debt  of  the  husband, 
only. 

Where  a  plaintiff  is  entitled  to  the  relief  asked  for,  as  against  the  property  of 
a  married  woman,  it  is  proper  to  make  her  husband  a  party  defendant,  with 
her.  And  if  he  is  so  joined,  he  cannot  demur  separately  to  the  complaint 
on  the  ground  that  it  contains  no  cause  of  action  against  him. 

DEMUBBEBS  to  complaints.  The  complaint  in  the  first  ac- 
tion alleged  that  on  the  16th  of  April^  1858,  by  indenture 
of  lease^  of  that  date,  between  the  plainti£b  of  the  first  part, 
and  the  defendants  of  the  second  part^  under  seal,  the  plaintifib 
did  grant,  demise  and  to  farm  let  to  the  defendants,  and  the 
defendants  did  take  and  lease  of  and  from  the  plaintiffs  oer- 
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tBm  premiseB  therein  described,  Bitnate  in  the  18th  ward  of 
the  city  of  New  York,  from  the  first  day  of  May,  1858,  igr  the 
term  of  five  years,  at  the  yearly  rent  of  $3500  and  th^"  taxes. 
The  said  snm  of  $3500  payable  in  eqnal  quarter  y^ly  pay- 
ments on  the  first  day  of  each  of  the  months  of  August, 
November,  February  and  May«  Which  rent  and  taxes  the 
defendants  jointly  and  severally  covenanted  and  agreed  to  pay, 
to  wit,  the  said  sum  of  $3500  at  the  times  and  in  the  manner 
above  specified,  and  the  said  taxes  as  they  should  become  due 
and  payable.  The  complaint  further  alleged  that  the  said 
Catharine  Gori,  at  the  making  and  execution  of  the  said  in- 
denture of  lease,  was,  and  still  is,  the  wife  of  the  said  Ottavi- 
ano  Oori ;  that  at  the  time  of  executing  the  lease  she  had,  and 
still  has,  separate  property  and  estate  in  her  own  sole  right, 
viz.  certain  lots  situate  in  the  city  of  New  York,  particularly 
described.  That  on  the  said  first  day  of  May,  1858,  the  plain- 
tifib  sufiFered  and  permitted  the  defendants  to  enter  upon  the 
said  demised  premises ;  who  thereupon  did,  as  well  the  said 
Catharine  to  her  several  use  and  benefit,  as  the  said  Ottavi- 
ano  to  his  several  use  and  benefit,  under  and  in  virtue  of  said 
lease,  enter  into  and  have  ever  since  remained  in  the  peaceable 
possession,  occupation  and  enjoyment  thereof.  That  as  well 
the  sum  of  $513.90,  being  part  and  portion  of  the  quarter's 
rent  for  the  demised  premises  which  becaipe  due  and  payable 
on  the  first  day  of  May,  1859,  as  the  further  sum  of  $875, 
being  the  entire  quarter's  rent  of  the  premises  which  became 
due  and  payable  on  the  1st  of  August,  1859,  have,  not  been 
paid  to  the  plaintifib  by  the  defendants,  or  either  of  them,  and 
that  the  said  several  sums  of  money,  together  amounting  to 
$1388.90,  with  interest  from  the  8th  day  of  August,  1859, 
still  remain  due  and  owing  from  the  defendants  to  the  plain- 
tiff, in  virtue  of  the  lease  and  the  common  occupation  of  the 
demised  premises  thereunder  by  the  defendants,  each  to  his  or 
her  several  use,  benefit  and  behoof  as  aforesaid.  Wheretbre 
the  plaintifiis  demanded  judgment  against  the  defendant  Gita- 
viano  Gori  for  the  said  sum  of  $1388.90,  with  interest  from 
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the  8th  day  of  August,  1859,  and  the  coets.  And  for  a  fur- 
ther judgment  that  the  said  sum  of  $1388.90,  and  interest 
and  costs,  be  made  and  satisfied  out  of  the  separate  estate 
whereof  the  said  Catharine  Gori  is  seised  and  possessed  as 
aforesaid ;  and  to  that  end,  that  the  same,  or  so  much  thereof 
as  would  pay  the  said  sum  of  money,  with  interest  and  costs, 
be  sold,  by  and  under  the  direction  of  the  court ;  and  for 
general  relief. 

To  this  complaint  the  defendants  demurred  separately,  on 
the  grounds  that  it  appeared  on  the  face  of  the  complaint, 
1st.  That  there  was  a  defect. of  parties  defendant  2d.  That 
several  causes  of  action  had  been  improperly  joined.  3d.  That 
the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendants. 

The  second  suit  was  for  rent  upon  the  same  lease.  The 
complaint  differed  from  that  in  the  first  suit,  in  three  particu- 
lars :  (1.)  It  alleged  that  by  her  covenant  in  the  lease,  Mrs. 
Gori  did  intend  and  undertake,  and  did  appropriate  and  ap- 
point to  and  charge  with  the  payment  of  the  rent  and  taxes, 
her  separate  estate.  (2.)  That  she  had  enjoyed  the  whole  of 
the  demised  premises  to  her  sole,  separate  and  several  use  and 
benefit  (3.)  No  relief  was  asked  against  Ottaviano  Gori,  the 
husband. 

The  defendants  also  demurred  separately  to  this  complaint ; 
assigning  the  same  causes  of  demurrer  as  in  the  first  suit 

a  J.  and  E.  De  WUt^  for  the  plaintiffs. 

8.  W,  and  B.  B.  Booaevetty  for  the  defendants. 

SuTHEBLAND,  J.  By  the  act  of  1848,  for  the  more  effect- 
ual protection  of  the  property  of  married  women,  as  amended 
by  the  act  of  1849,  ^^any  married  female  may  take  by  inheritr- 
ance,  or  by  gift,  grant,  devise  or  bequest,  from  any  person 
other  than  her  husband,  and  hold  to  her  sole  and  separate  use, 
and  convey  and  devise  real  and  personal  property,  and  any 
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interest  or  estate  therein,  and  the  rents,  issues  and  profits 
thereof,  in  the  same  manner  and  with  the  like  effect,  as  if  she 
were  unmarried,  and  the  same  shall  not  be  subject  to  the  dis- 
posal of  her  husband,  nor  be  liable  for  his  debts/' 

If  the  lease  mentioned  in  the  complaints  in  these  actions, 
which  was  executed  by  the  plaintifBs  to  the  defendants,  hus^ 
band  and  wife,  for  the  term  of  five  years,  had  been  executed 
to  the  wife  alone,  it  may  be  conceded  that  such  term  or  lease- 
hold interest,  under  the  protection  of  the  statute,  *might  haye 
been  held  by  her  to  her  sole  and  separate  use,  free  from  the 
control,  disposition,  or  debts  of  her  husband ;  but  notwith- 
standing this  statute,  her  covenant  to  pay  the  rent,  reserved 
in  such  lease,  would  have  beeu  absolutely  void  at  law ;  and  I 
am  not  prepared  to  say,  that  the  execution  of  such  covenant 
would  have  been,  in  equity,  held  sufficient  evidence  of  au  in- 
tention on  her  part  to  charge  with  the  payment  of  the  rent, 
real  estate  of  hers,  held  by  her  at  the  time  to  her  separate  use, 
other  than  the  demised  premises.  (See  Darby  v.  CaUaghafiy 
16  N.  T.  Bep.  71 ;  Tale  v.  Dederer,  18  id.  265.) 

It  appears,  however,  from  tJie  complaints  in  tiiese  actions, 
that  the  lease  was  not  executed  by  the  plainti£b  to  the  wife 
alone,  but  to  the  defendants  as  husband  and  wife,  and  that 
they,  in  and  by  the  lease,  jointly  and  severally  covenanted  to 
pay  the  yearly  rent  of  $3500,  reserved  in  the  lease,  quarterly. 

The  complaint  in  the  first  action  asks  for  judgment  against 
the  husband  for  the  amount  of  rent  alleged  to  be  due  and  un- 
paid, with  costs.  The  complaint  in  the  second  action  asks 
for  no  relief  as  against  the  husband ;  but  the  complaints  in 
both  actions  severally  ask  judgment  as  against  the  wife,  that 
a  certain  amount  of  rent  alleged  to  be  due  and  unpaid,  with 
the  plainti£b'  costs  of  the  action,  be  made  and  satisfied  out 
of  certain  real  estate  of  the  wife,  described  in  the  complaints, 
other  than  the  demised  premises,  alleged  to  have  been  the 
separate  estate  of  the  wife,  at  the  time  of  the  execution  of  the 
lease  by  the  plaintifis,  and  at  the  time  of  the  commencement 
of  the  action. 
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The  complaint  in  the  first  action  contains  no  allegations  of 
fact  to  show  that  the  wife  intended  by  her  covenant  to  pay 
the  rent,  to  charge  her  sole  and  separate  real  estate  with  the 
payment  of  the  rent,  or  that  her  sole  and  separate  real  estate 
should  be  so  charged,  except  the  allegations  that  she  jointly 
and  severally  covenanted  with  her  husband  to  pay  the  rent, 
and  that  she  had  such  separate  real  estate,  describing  it 

The  complaint  in  the  second  action  contains  this  additional 
allegation,  *(not  of  a  fact,  but  rather  of  a  conclusion  of  law,) 
that  by  the  covenant  to  pay  the  rent,  'Hhe  said  Catharine  did 
intend  and  undertake,  and  did  appropriate  and  appoint  to, 
and  charge  with,  the  payment  of  the  said  rent  and  taxes,  her 
separate  estate,  at  the  making  and  execution  of  the  said  lease, 
as  well  as  at  the  commencement  of  this  action,  consisting  of,'' 
&c.,  describing  certain  real  estate. 

The  complaints  all^  that  the  lease  was  executed  on  the 
16th  day  of  April,  1858.  The  complaint  in  the  first  action 
alleges  that  the  defendants,  on  the  first  of  May  following,  en- 
tered under  the  lease,  and  had  remained  in  possession  under 
the  lease,  each  to  their  severaJ  use  and  benefit  The  com- 
plaint in  the  second  action  alleges  that  the  said  Catharine 
entered  under  the  lease  on  the  first  day  of  May,  1858,  ''and 
hath  ever  since  remained  in  the  possession,  enjoyment  and  oc- 
cupation of  the  same,  to  her  sole,  separate  and  several  use  and 
benefit" 

The  defendants  separately  demur  to  the  complaints. 

Without  examining  the  other  grounds  of  demurrer  on  the 
part  of  the  wife,  I  think  the  demurrer  is  well  taken  in  both 
actions,  on  the  ground  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  her. 

As  I  have  before  intimated,  had  the  lease  been  executed  to 
the  wife  alone,  I  should  not,  without  a  good  deal  further  ex- 
amination, be  prepared  to  hold,  on  the  allegations  contained 
in  either  of  these  complaints,  that  her  separate  property  sought 
to  be  charged,  should  be  charged  with  the  payment  of  the 
rent  of  other  premises  so  demised  to  her.    But  as  the  lease 
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was  in  fact  to  her  and  her  husband,  I  can  see  hardly  a  pre- 
tense for  so  holding. 

The  lease  being  to  her  and  her  husband,  I  do  not  think 
that  the  acts  of  1848  and  1849,  for  the  more  effectual  protec- 
tion of  the  property  of  married  women,  affect  the  question. 

By  the  very  terms  of  the  lease,  irrespective  of  the  common 
law  marital  rights  of  the  husband  to  and  over  the  chattels 
real  of  which  the  wife  is  or  may  be  possessed  during  the  mar- 
riage, and  of  the  principle  of  the  common  law,  that  the  hus- 
band and  wife  being  considered  but  as  one  person  at  law, 
cannot  take  or  hold  either  as  joint  tenants  or  as  tenants  in 
common,  the  plaintiffs  in  the  lease  did  not  grant  or  convey  to 
the  wife,  and  she  did  not  and  could  not  take,  and  had  no  right 
to  hold  the  demised  premises  to  her  sole  and  separate  use. 
Irrespective  of  the  common  law  principles  adverted  to,  she 
and  her  husband  by  the  lease  would  have  taken  and  held,  to 
and  for  their  ^otn^  use  and  benefit.  The  acts  of  1848  and 
1849  were  not  intended  to  enable  married  women  to  take  and 
hold  property  yaifi%  with  their  husbands,  but  to  take  and 
hold  and  dispose  of  property  as  if  they  had  no  husbands. 

I  do  not  think  that  the  wife  took,  or  holds,  by  or  under  the 
lease  executed  to  her  and  her  husband,  any  estate  or  interest, 
which  was  or  is  protected  or  affected  by  these  statutes. 

The  all^ation  under  the  first  complaint,  that  the  wife  en- 
tered under  the  lease,  and  had  ever  since  possessed,  occupied 
and  enjoyed,  to  her  several  use  and  benefit,  as  well  as  the  hus- 
band to  his  several  use  and  benefit,  (an  allegation,  the  mean- 
ing of  which  I  do  not  profess  to  understand,)  and  the  allegation 
in  the  second  complaint,  that  the  wife  entered  under  the  lease 
and  had  ever  since  occupied  and  enjoyed  to  her  sole  use  and 
benefit,  have  nothing  to  do  with  the  question.  The  question 
is  not,  which,  as  between  the  husband  and  wife,  has  in  fact 
entered,  or  occupied,  or  enjoyed  the  demised  premises,  or  the 
rents,  issues  or  profits  thereof,  under  the  lease,  but  which  had 
and  has  the  right  to  do  so,  and  has  the  right  absolutely  to 
diapose  of  the  leasehold  term,  estate  or  interest.    I  repeat 
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that  I  think  the  rights  and  interests  of  the  hushand  and  wife 
respectively,  by  and  under  the  lease,  and  in  and  over  the  de-  ' 
mised  term  and  premises,  are  precisely  what  they  are  declared 
to  be  by  the  common  law,  and  were,  and  are,  unaffected  by 
these  statutes  for  the  protection  of  the  property  of  married 
women. 

What  then  are  their  respectiye  rights  and  interests  by  the 
common  law  ?  If  an  estate  in  land  be  conveyed  to  the  hus- 
band and  wife,  or  a  joint  purchase  be  made  by  them  during 
coverture,  the  oonmion  law  declares  that  ^'they  are  not  prop- 
erly joint  tenants,  nor  tenants  in  common,  for  they  are  bat 
one  person  in  law,  and  cannot  take  by  moieties.''  They  are 
said  to  be  both  seised  of  the  entirety ;  and  the  survivor  takes 
the  whole.  "  This  species  of  tenancy  arises  from  the  unity  of 
husband  and  wife^  and  it  applies  to  an  estate  in  fee,  for  life 
or  for  years."  (2  Kewes  Com.  5th  ecL,  131,  132.)  /If  the 
estate  be  a  term  for  years,  the  husband  may  alien  the  entire 
term  or  estate,  so  as  to  bind  the  wife  and  deprive  her  of  her 
right  of  survivorship ;  otherwise,  if  it  is  a  freehold  estate* 
(2  Kenfs  Com.  132.  Orote  ▼.  Locro/iy  Oro.  Eliz.  287.  Jack- 
son V.  McGonneUj  19  Wend.  175.  Barber  v.  HarriSy  15  idL 
615.  Diaa  d  Bum  v.  Olover,  1  Hoffman's  Ch.  Sep.  71.) 
Whether  the  estate  is  a  term  for  years  or  a  freehold  estate, 
the  husband  takes  the  rents  and  profits  during  the  joint  lives 
of  husband  and  wife. 

It  would  appear,  therefore,  that  at  common  law,  all  the 
right  or  interest  which  the  defendant  Mrs.  Gori  took,  or  has, 
by  or  under  the  lease  executed  by  the  plaintiffs,  was,  and  is,  a 
mere  right  of  survivorship  in  case  her  husband  should  die  be- 
fore the  expiration  of  the  term,  without  having  disposed  of 
the  entire  term,  and  of  all  the  estate  and  interest  granted  by 
the  lease. 

In  view  of  these  rights  of  the  defendants,  as  husband  and 
wife,  and  as  lessees,  by  the  lease  executed  by  the  plaintiffs,  thus 
fixed  by  the:  common  law ;  of  the  husband's  absolute  right  of 
disposition  of  the  entire  term ;  of  his  sol^  right  to  the  rents  and 
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profits  daring  the  entire  tenn,  if  he  survives  the  term ;  of  the 
remote  probability  of  the  wife's  ever  having  any  right  of  sole 
possession  and  enjoyment,  depending  not  only  upon  her  sur- 
viving her  husband  and  the  term,  but  upon  the  husband's 
never  exerdsing  his  absolute  right  of  disposition  of  the  term — 
what  ground  is  there  for  holding  that  the  wife,  by  her  cove- 
nant to  pay  the  rent,  intended  to  charge  her  separate  estate^ 
or  that  her  covenant  or  its  fulfillment  was,  or  would  be,  on 
her  own  account,  or  for  her  own  benefit,  or  for  the  benefit  of 
hec  separate  estate  ? 

At  law,  and  I  think  in  equity,  on  the  facts  stated  in  the 
complaints  in  these  actions,  the  covenant  with  the  plaintiffs 
to  pay  the  rent,  at  least  during  the  life  of  the  husband,  must 
be  considered  as  the  sole  covenant  of  the  husband :  and  the 
rent  due  and  unpaid,  the  payment  of  which  is  sought  to  be 
enforced  by  these  actions,  must  be  considered  as  the  sole  debt 
of  the  husband. 

The  utmost  that  can  be  claimed  on  the  part  of  the  plain- 
tiff is,  that  the  wife  by  her  covenant  in  effect  became  surety 
for  her  husband. 

The  allegation  in  the  second  complaint,  that  the  wife,  by  her 
covenant,  '^did  intend  and  undertake,  and  did  appropriate  and 
appoint  to  and  charge* with  the  payment  of  said  rent,"  her 
separate  estate  at  the  time  described  in  the  complaint,  adds 
nothing  to  the  equity  of  the  plaintiffs'  case.  It  is  only  an 
allegation  of  a  conclusion  of  law.  No  other  mode,  or  manner, 
or  instrumeut  of  appointment,  or  charging,  than  her  covenant 
to  pay  the  rent,  is  alleged  or  pretended  in  the  complaint. 

That  she  intended  to  charge  her  separate  estate  is,  I  think, 
even  disproved  by  the  &ct8  and  circumstances  of  the  case. 

In  any  view  of  these  complaints,  it  appears  to  me  that 
neither  contains  any  cause  of  action  against  the  wife,  nor  any 
grotmd  for  the  relief  asked,  as  against  her  separate  property. 
(See  Tale  v.  Dederer,  18  N.  T.  Rep.  282,  3 ;  Gardner  v. 
Gardner,  22  Wend.  526;  2  Sandf.  Ch.  Rep.  287;  Ooodall 
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y.  McAdam  and  wife^  14  How.  Pr,  Bep.  385 ;  Dunderdctle 
V.  Grymesy  16  id.  195.) 

The  defendant  Mrs.  Gori  must  have  judgment  on  her  several 
separate  demurrers  v^ith  costs,  with  liberty  to  the  plaintiffs  to 
amend  their  complaints  on  payment  of  costs. 

The  defendant  Ottaviano  Gori's  separate  demurrer  to  the 
complaint  in  the  first  action,  I  think,  should  be  overruled. 
He  demurs  upon  the  grounds  that  there  is  no  cause  of  action 
stated  in  the  complaint  against  him ;  that  several  causes  of 
action  have  been  improperly  united ;  and  that  there  is  a  de- 
fect of  parties  defendant.  There  is  a  good  cause  of  action 
stated  in  the  complaint  in  the  first  action  against  him.  The 
complaint  alleges  his  covenant  to  pay  the  rent ;  that  the  rent 
is  due  and  unpaid ;  and  asks,  judgment  personally  against 
him  for  the  amount  thereof.  Having  just  held  that  there  is 
no  cause  of  action  against  the  wife,  in  the  complaint,  nor  in 
rem  as  against  her  property,  it  follows  that  there  is  only  one 
cause  of  action  stated  in  the  complaint,  and  that  is  the  one 
against  him.  Besides,  I  am  not  prepared  to  say,  that  had 
there  been  su£Bicient  grounds  for  equitable  relief  stated  in  the 
complaint  as  against  her  property,  he  could  have  availed  him- 
self of  the  misjoinder  of  the  actions,  by  his  separate  demurrer. 
Nor  do  I  think  that  by  his  separate  demurrer  he  can  avail 
himself  of  the  fact  that  the  complaint  contains  no  cause  of 
action  against  his  wife,  or  of  the  fact  that  she  was  improperly 
made  a  party. 

The  complaint  in  the  second  action  asks  for  no  judgment 
or  relief  whatever  against  the  defendant  Ottaviano  Gori. 
The  plaintiffs  could  not,  by  de&ult  or  otherwise,  obtain  any 
judgment  against  him  in  the  second  action.  On  the  theory 
that  the  plaintiffs  were  entitled  to  the  equitable  relief  asked 
for  in  the  complaint,  as  against  the  property  of  the  wife,  he 
was  properly  made  a  party.  (Codcj  §  114.)  Yet  he  demurs 
separately  to  this  complaint,  upon  precisely  the  same  grounds 
on  which  he  demurred  to  the  complaint  in  the  first  action.  I 
do  not  think  he  had  a  right  to  demur  separately  to  the  com- 
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plaint,  on  the  ground  that  it  contained  no  cause  of  action 
against  him.  It  does  not  purport  to  contain  any  cause  of  action 
against  him,  but  only  a  cause  of  action  as  against  his  wife  and 
her  separate  property.  He  might  have  joined  with  his  wife  in 
her  demurrer,  but  having  demurred  separately,  I  think  his  de- 
morrer  must  be  overruled.  In  my  opinion,  he  cannot,  by  his 
separate  demurrer,  avail  himself  of  the  fietct  that  the  complaint 
m  the  second  action  contains  no  cause  of  action,  either  against 
him  or  her,  or  in  rem,  as  against  her  separate  property. 

This  demurrer  to  the  complaint  in  the  second  action  must 
be  overruled  with  costs ;  .but  the  plainti£b  can  have  no  judg- 
ment on  the  demurrer,  except  for  costs. 

The  plainti£b  must  have  judgment,  on  Ottaviano  Gori's 
demurrer  to  the  complaint  in  the  first  action,  against  him 
with  costs ;  with  liberty  for  him  to  amend  in  twenty  days,  on 
payment  of  costs. 

[Nxw  ToBK  QpBCiAL  TsBX^  April  2, 1860.    Sviherland,  Justice.] 


Battebshall  v8.  Davis  and  others. 

A  rabeeriptioii  for  sharas  of  the  capital  stock  of  a  mannfiutiiiiDg  company  is 
a  legal  obligation,  which  can  he  enforced  \>j  action,  and  hy  forfeiture  for 
non-payment.  It  is  therefore  a  good  consideration  for  giving  a  bond  and 
mortgage  to  secure  the  payment  of  the  amount  subscribed. 

And  tiie  neglect  or  omission  of  the  company  to  issue  to  the  mortgagor  scrip 
for  the  shares,  at  his  request,  will  not  amount  to  a  ikilure  of  the  considera- 
tion ;  where  it  appears  that  should  the  officers  of  the  company  issue  the 
stock  without  payment  therefor  in  money,  they  would  make  themselyes  liable 
for  the  amount,  to  the  creditors  of  the  company. 

A  stockholder  of  a  corporation,  after  having  Joined  in  an  application  made 
to  the  court  by  the  receiver,  for  authority  to  sell  the  assets  of  the  corpora- 
tion, cannot  be  permitted  to  question  the  validity  of  the  receiver's  appoint- 
ment, or  of  the  order  directing  the  sale. 

fnS  was  an  action  for  the  foreclosure  of  a  mortgage,  and 
was  tried  at  the  circuit,  before  Leonabd,  justice,  without 
a  jury ;  and  the  following  facts  were  found  by  him : 
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The  defendant  Alexander  Davis  subscribed  for  a  large 
number  of  shares  of  stock  in  the  Hydeville  Marble  Company, 
and  being  indebted  to  the  said  company  thereon,  in  the  sum 
of  $1675,  by  arrangement  with  the  said  company,  executed 
his  bond  for  that  sum,  secured  by  a  mortgage  from  himself 
and  wife,  to  Peter  W.  Livingston,  then  a  trustee  of  the  said 
company,  dated  March  28,  1857,  on  the  premises  described  in 
the  complaint,  which  mortgage  was  also  acknowledged  and 
recorded  as  stated  in  the  complaint.  The  bond  and  mortgage 
were  delivered  to  the  company  by  Davis,  together  with  hig 
note  for  $267.50,  on  the  1st  day  of  April,  1857,  and  were  by 
the  company  received  in  full  payment  of  all  indebtedness. 
The  company  also  held  two  notes  made  by  Davis,  one  for 
$451.70,  due  August  13, 1856,  and  the  other  for  $476.28,  due 
September  15,  1856,  which  the  company  agreed  to  surrender 
to  Davis  at  the  time  the  bond  and  mortgage  and  the  note  for 
$267.50  were  delivered,  as  aforesaid.  The  company,  although 
often  requested  by  Davis,  never  did  surrender  the  notes  to 
him.  At  the  time  the  bond  and  mortgage  were  so  delivered, 
the  said  two  notes  were  in  the  hands  of  a  third  party,  who  had 
.no  title  to  them  as  against  Davis,  but  who  continued  to  de- 
tain them  until  the  trial  herein,  when  they  were  produced  in 
court  by  this  plaintiff  and  offered  to  be  surrendered  to  the 
defendant  Davis.  Davis  paid  his  note  for  $267.50  at  matu- 
rity. Livingston,  who  had  advanced  nothing  on  the  bond  and 
mortgage  to  him,  and  had  no  interest  therein  except  as  a 
trustee  for  the  company,  by  assignment  under  seal  dated  the 
23d  day  of  November,  1857,  duly  executed  and  acknowledged, 
transferred  and  conveyed  the  bond  and  mortgage  to  the  Hyde- 
ville Marble  Company. 

By  two  orders  made  in  October  and  November,  1858,  in  an 
action  instituted  in  this  court  by  John  S.  Christie,  for  the 
purpose,  among  other  things,  of  dissolving  the  said  company 
as  an  insolvent  corporation,  Lucien  D.  Coman  was  appointed 
receiver  of  the  assets  and  property  thereof.  Another  order 
was  made  in  the  said  action,  in  February,  1859,  authorizing 
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the  said  receiver  to  sell  the  assets  and  property  of  the  compa- 
ny, and  the  defendant  Alexander  Davis  united  with  the  receiver 
in  making  the  application  to  the  court  for  the  said  order  last 
mentioned. 

The  plaintiff  was  the  president  of  the  company  at  the  time 
the  receiver  was  appointed,  and  has  never  since  resigned  or 
been  removed,  but  has  never  since  taken  any  action  as  presi- 
dent, so  far  as  the  evidence  shows.  The  plaintiff  was  a  cred- 
itor of  the  company  at  the  time  the  receiver  was  appointed, 
and  previously,  in  an  amount  largely  exceeding  the  amount 
of  the  said  bond  and  mortgage.  The  receiver  assigned  the 
said  bond  and  mortgage  to  the  plaintiff  on  the  2d  day  of  April, 
1859.  The  jdaintiff  paid  no  new  consideration  for  the  bond 
and  mortgage,  but  received  it  at  the  amount  due  thereon  for 
principal  and  interest,  in  part  payment  of  the  indebtedness 
due  to  him  from  the  company.  All  the  stock  for  which  Davis 
had  subscribed,  or  to  which  he  was  entitled,  except  36  shares, 
was  issued  to  him  by  the  company.  The  defendant  Davis, 
who  was  also  a  trustee  of  the  company,  several  times  asked 
the  company  to  issue  scrip  to  him  for  the  said  36  shares  of 
gtock,  after  the  bond  and  mortgage  had  been  executed  and 
ddivered  by  him  to  the  company ;  which  request,  although 
never  refused,  was  never  actually  complied  with.  The  com- 
pany was  organized  as  a  corporation  under  the  act  of  the  leg- 
islature of  the  state  of  New  York  passed  in  1848,  to  authorize 
the  formation  of  corporations  for  manufacturing,  mining,  me- 
chanical or  chemical  purposes,  and  the  certificate  for  that  pur- 
pose was  filed  in  the  office  of  the  derk  of  the  city  and  county 
of  New  York,  October  6th,  1856.  There  has  been  no  market 
value  for  the  stock  of  this  company  at  any  time  since  the  first 
demand  made  by  Davis  for  the  issue  of  scrip  for  the  said  36 
shares  of  stock.  The  par  value  was  $50  per  share.  No  pay- 
ments have  been  made  on  the  bond  and  mortgage,  for  principal 
or  interest  The  amount  of  interest  now  due  thereon  is  the 
sum  of  $358.43,  and  the  whole  sum  due  for  principal  and 
interest  is  $2033.43. 
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Leonabd,  J.  There  are  two  ijuestiona  only^  in  this  case, 
that  are  entitled  to  be  noticed. 

First.  Whether  a  bond  and  mortgage  given  to  secnre  the 
payment  of  a  snm  due  to  a  manufacturing  company,  on  a  sub- 
scription for  shares,  can  be  collected  after  the  subscriber  has 
demanded  scrip  for  his  shares,  and  neglect  or  refusal  by  the 
company  to  issue  it. 

The  subscription  for  shares  is  a  legal  obligation  which  caii 
be  enforced  by  action,  and  by  forfeiture  for  non-payment  It 
is  therefore  a  good  consideration  for  giving  the  security.  If 
the  bond  and  mortgage  were  to  be  declared  void,  the  sub- 
scriber would  remain  liable  for  his  subscription.  The  receipt 
given  for  the  bond  and  mortgage  by  the  company,  says  that 
Davis  is  to  be  credited  for  the  full  amount  of  it  The  mort- 
gage was  probably  taken  as  security  for  the  debt  due  from  the 
mortgagor  to  the  company^  and  given  to  obtain  indulgence. 
It  makes  very  little  difference  to  the  debtor  whether  he  pays 
his  bond  and  mortgage,  or  his  debt  due  for  the  shares  for 
which  he  became  a  subscriber. 

The  act  under  which  the  company  was  oiganized,  declares 
that  money  only  shall  be  taken  in  payment  for  shares,  pro- 
hibits all  loans  by  the  company,  and  declares  that  all  the  offi- 
cers shall  be  liable  for  all  the  debts  of  the  company,  to  the 
extent  of  the  loan.  The  act  also  directs  that  all  stock  must 
be  paid  for,  half  in  one,  and  half  in  two  years.  How  then 
could  the  company  have  lawfully  issued  the  shares  in  ques- 
tion ?  If  the  officers  issued  the  stock  without  payment  there- 
for in  money,  they  made  themselves  liable  for.  the  amount 
The  officers  could  assent  to  giving  indulgence  and  take  a  mort- 
gage to  secure  the  debt,  and  thereby  protect  themselves  against 
liability.  Were  the  company  in  existence,  the  court  might 
stay  the  collection  of  the  mortgage  until  the  company  should 


NEW  YORK— APRIL^  1860.  327 


Battenhall  v.  DaviSb 


issue  the  stock.  I  am  not  able  to  perceive  that  the  defend- 
ant Davis  would  have  any  recourse  to  compel  the  company  to 
issue  scrip  till  the  mortgage  or  the  price  of  the  stock  should 
he  paid.  If  the  company,  as  in  this  case,  should  fail  before 
the  stock  should  be  paid  for,  the  party  who  had  subscribed 
for  the  stock  would  still  be  liable  to  pay,  although  the  stock 
had  become  worthless.  The  bond  and  mortgage  is  therefore, 
I  conceive,  founded  on  a  valid  consideration,  and  is  obligatory 
upon  the  maker. 

Second.  It  is  alleged  by  the  defendants  that  the  proceed- 
ings in  the  action  of  Christie  against  the  Company,  for  a  dis- 
solution thereof,  wherein  the  receiver  was  appointed,  and  was 
afterwards  authorized  to  sell  the  assets  &o.  of  the  company, 
was  irregular  and  void,  and  that  the  title  of  the  plaintiff  to 
the  bond  and  mortgage  in  question,  is  therefore  nugatory  and 
worthless. 

Questions  of  irregularily  are  to  be  settled  in  the  action 
wherein  they  arise,  unless  questions  of  jurisdiction  are  involved. 

Davis  cannot  be  permitted  to  question  the  appointment  of 
the  receiver,  or  the  order  directing  the  sale  of  the  assets,  in- 
cluding this  mortgage,  inasmuch  as  it  appears  from  the  peti- 
tion of  the  receiver,  upon  which  the  order  of  sale  was  granted, 
that  Davis  joined  in  that  application  as  well  as  several  other 
stockholders  and  trustees  of  the  company^ 

It  is  not  necessary  to  decide  whether  he  could,  under  otiier 
circumstances,  successfully  dispute  the  authority  of  the  court 
to  appoint  the  receiver  in  this  case. 

[Nbw  Tote  SncuL  Tbbm,  April  %  1860.    Leonard,  Jnstioe.] 
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GrINNAK  V8.  PliATT  &  EdWABDS. 

The  plaintiff  remitted  to  the  defendant  a  draft  for  |400,  by  mail,  informing 
him,  at  the  same  time,  that  he  might  nse  it,  if  he  would  extend  the  time  for 
the  payment  of  a  certain  mortgage  for  $8000,  which  the  defendant  held, 
then  overdue,  for  the  period  of  one  year.  The  plaintiff  was  under  no  peiv 
Bonal  liability  to  pay  the  mortgage.  The  defendant  kept  the  draft,  but  de- 
clined to  stay  proceedings  on  his  mortgage  unless  he  received  a  further  sum 
of  |1100  on  account  of  the  mortgage,  within  fifteen  days.  J7«U  that  the 
plaintiff  had  a  right  to  impose  any  condition  upon  the  application  or  use  of 
the  money  by  the  defendant ;  and  that  the  latter  could  make  no  application 
or  use  of  the  money  while  disregarding  the  condition.  That  he  must  retom 
the  money,  or  else  be  held  to  havo  accepted  the  condition. 

Meld  aisOf  that  the  plaintiff  was  not  to  be  driven  to  his  remedy  at  law,  bat 
was  entitled  to  an  iivjunction  to  restrain  the  prosecution  of  a  foreclosure  suit. 

DEMUBBEB  to  complaint    1?he  action  was  brought  to 
restrain  the  prosecution  of  a  foreclosure  suit. 

Johr^  8lo88ony  for  the  defendants. 

P.  T.  Woodbury,  for  the  plaintiffi 

Leonard,  J.  The  plaintiff  remitted  from  Virginia  to  the 
defendant  Edwards,  at  Newburgh,  a  sight  draft  for  $400,  in- 
forming him  by  the  same  letter  which  enclosed  the  draft,  that 
he  might  use  it  if  he  would  extend  the  time  for  the  payment 
of  a  certain  mortgage  for  $8000  which  he  held,  then  overdue, 
for  the  period  of  one  year.  Edwards  by  letter  acknowledged 
the  receipt  of  the  draft,  stated  that  he  should  present  it  the 
next  day  for  payment,  but  declined  to  stay  proceedings  on  his 
mortgage  unless  he  received  a  further  sum  of  $1100  on  ac- 
count of  the  mortgage,  within  fifteen  d&ys.  The  plaintiff  pur- 
chased a  moiety  of  the  land  covered  by  this  mortgage,  from 
the  mortgagor,  and  held  the  other  moiety  thereof  under  an 
assignment  from  the  mortgagor  for  the  benefit  of  his  creditors. 
He  was  under  no  personal  liability  to  pay  the  mortgage.  The 
plaintiff  has  obtained  an  injunction  against  any  proceeding  to 
foreclose  the  mortage.    Piatt  is  made  a  party  because  the 
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premises  in  qaestion  were  conveyed  to  him  by  the  debtor  in 
trust  to  secure  the  debt  due  Edwards,  with  authority  to  sell 
the  land  on  defiEiult  in  payment  of  the  said  debt  at  maturity. 
This  trust  conveyance  is  designated  herein  as  a  mortgage,  ac- 
cording to  its  l^al  effect. 

While  it  is  true  that  no  contract  has  been  entered  into  be- 
tween the  plaintiff  and  the  defendant  Edwards,  for  an  exten- 
sion of  time,  it  is  equally  true  that  the  plaintiff  imposed  a 
condition  upon  the  defendant  before  he  had  the  right  to  use 
the  money  sent  him.  The  plaintiff  was  under  no  liability  to 
Edwards,  in  respect  to  the  money :  it  was  his  own,  and  he 
had  the  right  to  impose  any  condition  upon  the  application  or 
use  of  it  Edwards  could  make  no  application  or  use  of  the 
money,  rightfully,  while  he  disregarded  the  condition.  He 
must  return  the  money  he  so  received,  or  else  be  held  to  have 
accepted  the  condition.  Had  any  legal  obligation  rested  on 
the  plaintiff,  the  case  might  be  different. 

The  defendant  insists  that  the  money  was  paid  voluntarily. 
The  error  in  this  position  is  found  in  the  fstct  that  the  money 
was  not  sent  as  a  payment,  except  upon  compliance  with  a 
condition. 

It  is  also  insisted  that  the  plaintiff  should  be  left  to  his 
remedy  at  law.  This  defense  can  be  invoked  only  in  case  the 
party  is  entitled  to  the  favorable  consideration  of  the  court. 
On  the  facts  as  they  appear  from  the  complaint,  it  is  quite 
manifest  that  the  defendant  will  have  no  available  defense  at 
law.  Nor  is  it  equitable  for  the  defendant  to  use  the  money 
in  question  and  disregard  the  condition  which  the  plaintiff 
chose  to  affix. 

The  defendant  Edwards  also  insists  that  an  equity  has  arisen 
ia  his  favor  from  the  fact  that  the  plaintiff  holds  one  half  of 
the  land  on  which  the  debt  is  secured,  as  assignee  of  the  mort- 
gagor, for  the  benefit  of  creditors,  and  that  the  plaintiff  has 
alsa  made  sale  of  a  large  part  of  the  land.  It  does  not  appear 
that  the  assignment  provides  for  the  payment  of  the  mort- 
gage ;  or  that  any  part  of  the  land  has  been  sold,  otherwise 
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than  Bubject  to  the  mortgage.  The  legal  inference  is^  I  think^ 
that  it  is  the  equity  of  redemption  only  that  was  assigned  for 
creditors,  and  that  the  mortgage  debt  would  not  be  iHX)vided 
for  as  a  preferred  demand ;  and  that  all  the  sales  and  convey- 
ances of  this  land  which  the  plaintiff  may  have  made,  were 
made  subject  to  the  mortgage. 

The  plaintiff  must  have  judgment  on  the  demurrer ;  unless 
the  defendants  pay  the  costs  thereof  and  answer  within  twenty 
days. 

[New  Tobk  Spbci^l  TbbKi  April  2, 1860.    JAoAard,  Justice.] 


MaBCELIKE  LkSBUSB  V8,  Piebbee  LeSEUEBj 

The  words  "  such  circumstances,"  in  the  4th  subdinsion  of  (  42,  2  22.  5. 146, 
which  declares  that  although  the  fact  of  adultery  be  established,  the  court 
may  deny  a  divorce,  "  when  it  shall  be  proved  that  the  complainant  has  also 
been  guilty  of  adultery  under  gucheirounutanees  as  would  have  entitled  thc^ 
defendant,  if  innocent,  to  a  divorce,"  do  not  refer  to  the  circumstances,  (of 
inhabitancy,  dbc.)  mentioned  in  section  48  as  defining  when  the  court  may 
decree  divorcee  for  adultery,  but  to  the  circumstances  of  procurement  or 
connivance  alone,  mentioned  in  subdivision  one  of  section  42. 

The  section  virtually  declares  that  although  the  court  may  have  Jurisdiction 
and  power  to  grant  the  divorce,  and  the  adultery  on  the  part  of  the  defend- 
ant shall  be  proved,  yet  the  court  shall  not  grant  the  divorce  if  the  com- 
plainant has  been  guilty  of  adultery  committed  without  the  procurement  or 
connivance  of  the  defendant. 

An  answer  setting  up  the  adultery  of  the  plaintiff,  as  a  defense,  need  not  allege 
either  that  the  parties  were  inhabitants  of  this  state,  at  the  time  of  the  com- 
mission of  the  offense ;  or  that  the  defendant,  at  that  time,  and  at  the  com- 
mencement of  the  action,  was  an  actual  Inhabitant  of  this  state. 

DEMUBBEB  to  the  answer  of  the  defendant,  in  an  action 
by  the  wife  against  her  husband,  for  a  divorce.. 

F.  S.  StaOknecht,  for  the  plaintiff. 

Oondert  Brothers^  for  the  defendant. . 
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BtTTHKBLANi),  J.  This  is  an  action  for  a  divorce,  on  the 
ground  of  adultery.  The  complaint  alleges  that  the  marriage 
took  place  in  this  state,  and  that  the  plaintiff,  at  the  time 
the  commission  pf  the  offenses  charged,  and  at  the  time  of 
the  oommencement  of  the  action,  was  an  actual  inhabitant  of 
Hub  state.  The  complaint  also  contains  the  other  usual  and 
necessary  allegations  of  facts  or  circumstances,  to  show  that 
the  plaintiff,  the  court  having  jurisdiction  of  the  cause  of  ac- 
tion, is  entitled  to  a  divorce  by  the  provisions  of  the  statute. 
(2  B.  8. 145,  §  42.) 

The  defendant  by  his  answer  admits  the  marriage,  and  that 
it  took  place  in  the  state  of  New  York ;  but  denies  the  offenses 
charged.  The  defendant,  for  a  further  and  separate  answer 
and  defense,  alleges  that  the  plaintiff  had  been  guilty  of  adul- 
tery with  one  Bosquet,  at  Toulouse,  in  France ;  that  the  act 
of  adultery  was  committed  without  the  consent,  connivance, 
privity  or  procurement  of  the  defendant ;  that  five  years  have 
not  elapsed  since  the  discovery  of  the  fact  that  such  adultery 
had  been  committed ;  and  that  the  defendant  had  not  cohab- 
ited with  the  plaintiff  since  the  discovery  of  such  adultery. 
The  answer  does  not  allege  either  that  the  plaintiff  and  de- 
fendant were  inhabitants  of  this  state,  at  the  time  of  the  com- 
nussion  of  the  offense,  or  that  the  defendant,  at  the  time  of 
the  commission  of  the  offense,  and  at  the  time  of  the  com- 
mencement of  the  action,  was  an  actual  inhabitant  of  this^ 
stata  The  plaintiff  demurs  to  this  part  of  the  answer,  which 
sets  up  the  adultery  of  the  plaintiff  as  a  defense,  upon  the 
ground  that  the  fSEU^ts  stated  therein  do  not  constitute  a 
defense. 

I  think  the  defendant  is  entitled  to  judgment  on  the  de- 
murrer. By  the  statute,  (2  B.  8. 145,  §  42,)  although  the 
fact  of  adultery  be  established,  the  court  may  deny  a  divorce, 
"  when  it  shall  be  proved  that  the  complainant  has  also  been  * 
guilty  of  adtdtery  under  such  circumstances  as  would  have 
entitled  the  defendant,  if  innocent,  to  a  divorce.'^  The  plaintiff 
insists  tnat  the  defendant  would  not  be  entitled  to  a  divorce 
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for  tiie  adultery  alleged  in  the  answer  to  have  been  committed 
by  her,  because  it  does  not  appear  from  the  answer  that  the 
defendant  would  be  entitled  to  a  decree  of  divorce  from  this 
court  for  such  adultery ;  or  in  other  words,  because  the  adul- 
tery of  the  plaintiff  being  alleged  to  have  been  committed  in 
France,  and  there  being  no  allegation  in  the  answer,  either 
that  the  plaintiff  and  defendant  were  at  the  time  of  the  com- 
mission of  the  offense  inhabitants  of  this  state,  or  that  the 
defendant  at  the  time  of  the  commission  of  the  offense,  and  at 
the  time  of  the  commencement  of  this  action,  was  an  actual 
^  inhabitant  of  this  state,  this  court  (by  2  B.  S.  144,  §  38) 
;  would  have  no  jurisdiction  over  such  offense,  and  no  power  to 
* .  grant  the  defendant  a  divorce  for  such  offense,  if  innocent  of 
;•  the  act  or  acts  of  adultery  alleged  in  the  complaint. 

The  question  is,  what  do  the  words  '^  such  circumstances," 
in  the  4th  subdivision  of  §  42  of  the  statute,  refer  to  ?  Do 
they  refer  to  the  circumstances,  of  the  inhabitancy  of  the  hus- 
band and  wife,  of  the  actual  inhabitancy  of  the  injured  party, 
&c.,  mentioned  in  §  28,  to  give  the  court  jurisdiction ;  or  do 
they  refer  to  the  circumstances  of  procurement  and  connivance, 
&c.,  mentioned  in  subdivisions  1,  2  and  3  of  §  42 ;  or  do  they 
refer  to  the  circumstances  mentioned  in  both  sections  ? 

It  is  very  clear  to  me  that  they  do  not  refer  to  the  circum- 
stances mentioned  in  §  38,  as  defining  when  the  court  may 
•decree  divorces  for  adultery.  I  am  inclined  to  think  that  they 
refer  to  the  circumstances  of  procurement  or  connivance  alone^ 
mentioned  in  subdivision  1  of  §  42. 

The  words  of  the  4th  subdivision  of  §  42  are  :  "When  it 
shall  be  proved  that  the  complainant  has  also  been  guilty  of 
adultery  under  such  circumstances,"  &c.  From  the  very  words 
of  the  statute  it  would  appear  that  the  circumstances  referred 
to  must  be  precedent  to,  or  cotemporaneous  with,  the  commis- 
sion of  the  offense.  Section  38  declares  when  the  court  shall 
have  jurisdiction.  Section  42  virtually  declares,  that  although 
the  court  may  have  jurisdiction  and  power  to  grant  the  divorce, 
and  the  adultery  on  the  part  of  the  defendant  shall  be  proved. 
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yet  the  court  shall  not  grant  the  divorce,  if  the  complainant 
has  been  guilty  of  adnltery  committed  without  the  procure- 
ment or  connivance  of  the  defendant.  In  such  case,  this  sec- 
tion substantially  applies  to  the  plaintiff's  case  the  moral  or 
maxim,  ^^  in  pari  delicto  potior  est  conditio  defendentis." 

As  the  answer  avers  not  only  that  the  adultery  on  the  part 
of  the  plaintiff*  was  committed  without  the  procurement  or 
connivance  of  the  defendant,  but  also  that  there  has  been  no 
condonation  of  the  offense,  and  that  five  years  had  not  elapsed 
since  its  commission,  it  is  not  necessary  to  decide  in  this  case 
whether  the  words  "  such  circumstances?  refer  to  all  the  cir- 
cumstances previously  mentioned  in  section  42,  or  only  to  the 
circumstances  of  procurement  and  connivance.  I  am  very 
clear  they  do  not  refer  to  any  of  the  circumstances  mentioned 
in  section  38 ;  and  if  this  is  so,  the  defendant  must  have  judg- 
ment on  the  demurrer,  although  they  refer  to  all  the  circum- 
stances mentioned  in  section  42. 

The  circumstances,  of  where  the  adultery  of  the  plaintiff 
was  committed,  or  where  the  marriage  took  place,  or  of  the 
inhabitf  ncy  of  either  or  both  of  the  parties  at  the  time  of  the 
commission  of  the  offense,  or  of  the  commencement  of  the 
action,  have  nothing  to  do  with  the  guilt  of  the  plaintiff  in  a 
moral  view ;  and  I  think  it  is  the  guilt  of  the  plaintiff  in  a 
moral  sense,  without  any  fault  or  connivance  on  the  part  of  the 
defendant,  which  the  statute  intends  to  say  shall  prevent  her 
or  him  from  obtaining  the  divorce.  {See  MorreU  v.  MorreUy 
1  Barb.  S.  a  B.  322;  3  id.  307.) 

Judgment  for  defendant. 

[Nbw  Tobk  S^bcial  Tbbk,  April  2, 1860.    Sutherland,  Justice.] 
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John  Mobbibok  Hunteb  vs.  Allsn  M.  Hunteb  and  others, 

A  testator,  by  his  will,  devised  as  follows :  "  I  give,  devise  and  bequeath  to 
my  said  wife,  all  my  lands,  tenements  and  real  estate,  to  have  and  to  hold 
the  same  to  her,  her  heirs  and  assigns,  upon  trust  to  receive  the  rents,  issoee 
and  profits  thereof,  and  apply  to  the  nse  of,  or  pay  to  each  of  my  sons  and 
daughters  an  equal  portion  thereof  during  their  respective  natural  lives ;  and 
as  to  my  daughters,  to  pay  them,  respectively,  their  portion  jDf  the  said  rents, 
issues  and  profits,  on  their  own  separate  receipt,  free  from  any  control,  debts 
or  liabilities  of  their  respective  husbands,  (if  any,)  and  in  all  cases  in  like 
manner,  and  with  like  effect  as  if  sole  and  unmarried,  as  to  such  as  shall  be 
married  at  the  time  of,  or  after,  my  decease."  ffeld  that  the  trust  was  not 
void  as  unlawAiUy  suspending  the  power  of  alienation ;  but  that  both  the 
trust  and  the  devise  were  valid. 

THIS  was  an  action  for  the  partition  of  real  estate,  and  was 
submitted  to  the  court  upon  the  complaint,  answers,  and 
points  of  counsel, 

Alfred  Boej  for  the  plaintift 

N.  W.  Winant  and  Oto.  N.  TUus^  for  the  defendants. 

Sutherland,  J.  This  is  an  action  for  the  partition  of  oer-« 
tain  real  estate  of  which  Abraham  T.  Hunter,  late  of  the  city 
of  New  York,  died  seised  in  fee,  leaving  him  surviving,  his 
widow  Adeline  M.  Hunter,  (now  the  defendant  Adeline  M. 
Cooke,  wife  of  the  defendant  Joseph  P.  Cooke,)  and  seven 
children,  to  wit,  the  plaintiff  and  six  of  the  defendants,  his 
only  children  and  heirs  at  law. 

The  theory  of  the  complaint  is,  that  although  Abraham  T. 
Hunter  left  a  will,  executed  in  due  form  of  law,  by  which  he 
undertook  to  devise,  and  did  in  form  devise  all  his  real  estate 
to  his  wife,  in  and  upon  certain  trusts,  &a,  yet  that  such  devise 
was  and  is  null  i^nd  void,  and  being  void  that  his  seven  chil- 
dren on  his  death  took  and  inherited,  as  his  heirs  at  law,  all 
his  estate  in  the  said  real  estate,  subject  to  the  dower  of  his 
widow.  It  appearing  from  the  complaint  that  the  widow^ 
after  her  second  marriage,  had  united  with  her  husband  in  a 
conveyance,  purporting  to  convey  to  the  seven  children  all  the 
estate,  right,  tiUe,  dower  and  interest,  which  they  or  she  had. 
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or  might  or  could  have,  by  or  under  the  will  or  otherwise,  in 
or  to  the  said  real  estate,  the  complaint  claims  that  the  seven 
children  of  Abraham  T.  Hunter  are  now  each  seised  in  fee 
simple,  as  tenants  in  common,  of  one  undivided  seventh  part 
of  the  said  real  estate. 

The  will  of  Abraham  T.  Hunter  is  set  out  at  large  in  the 
complaint ;  and  after  a  carefnl  examination  of  that  part  of  it 
containing  the  devise  in  question,  I  am  inclined  to  think  that 
neither  the  devise  nor  the  trust  thereby  declared  is  void,  and 
as  a  consequence,  that  the  seven  children  of  Abraham  T.  Hun- 
ter are  not  now  seised  in  fee,  as  claimed  by  the  complaint,  and 
have  no  vested  estate  in  the  lands  sought  to  be  partitioned, 
either  as  the  heirs  of  Abraham  T.  Hunter,  or  under  the  con- 
veyance to  them  mentioned  in  the  complaint. 

By  the  first  clause  of  the  will,  the  testator  gives  to  his  wife 
absolirtely  all  his  personal  estate,  requesting  her  to  pay  there- 
from to  each  of  his  sons,  who  shall  attain  the  age  of  twenty- 
one  years,  $4000.  Then  follows  the  devise  of  his  real  estate, 
which  is  in  these  words :  "I  give,  devise  and  bequeath  to  my 
said  wife,  all  my  lands,  tenements  and  real  estate,  to  have  and 
to  hold  the  same,  to  her,  her  heirs  and  assigns,  upon  trust,  to 
receive  the  rents,  issues  and  profits  thereof,  and  apply  to  the 
use  of,  or  pay  to  each  of  my  sons  and  daughters  an  equal 
portion  thereof,  during  their  respective  natural  lives ;  and  as 
to  my  daughters,  to  pay  them,  respectively,  their  portion  of 
the  said  rents,  issues  and  profits,  on  their  own  separate  receipt, 
free  from  any  control,  debts  or  liabilities  of  their  respective 
husbands,  (if  any,)  and  in  all  cases  in  like  manner,  and  with 
like  effect,  as  if  sole  and  unmarried,  as  to  such  as  shall  be 
married  at  the  time  of,  or  after,  my  decease.'' 

As  near  as  I  can  understand  the  points  submitted  on  the 
part  of  the  plaintiff,  (in  which  all  the  parties  appear  to  unite, 
except  Adeline  M.  Cooke,  as  trustee,  who,  by  her  answer  as 
trustee,  insists  that  the  devise  and  trusts  thereby  declared  are 
▼alid,  and  denies  that  the  children  of  Abraham  T.  Hunter  in- 
herited, or  are  seised  of  any  estate  in  fee,  &c.,)  it  is  insisted 
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on  the  part  of  the  plaintiff  that  the  trust,  if  valid,  would  sus- 
pend the  power  of  the  alienation  of  the  fee  during  the  lives 
of  the  seven  children,  and  is  therefore  void ;  and  that  the  trust 
being  void,  the  whole  devise  fails  and  is  void ;  or  if  the  devise 
is  valid,  and  the  widow  by  it  took  an  estate  in  fee,  that  such 
estate  passed  to  the  seven  children  of  the  testator,  the  cestms  que 
trust,  by  the  conveyance  of  herself  and  her  present  husband. 

The  material  question  is,  whether  the  trust  is  void ;  for  if 
the  trust  is  allowed  by  the  revised  statutes,  and  valid,  she 
could  not,  either  alone,  or  with  her  present  husband,  in  con- 
travention of  the  trust,  convey  the  trust  estate  to  the  cestuis 
que  trusty  and  thus,  by  merging  their  beneficial  interests'  under 
the  trust  in  the  legal  title  or  estate,  break  up  the  trust,  and 
defeat  the  will  of  the  testator.  (1  jB. /^.  730,  §§  63,  65.)  I^ 
therefore,  the  trust  is  valid,  the  conveyance  by  the  trustee  and 
her  present  husband  may,  in  this  case,  be  looked  upon  as  in- 
operative and  void. 

The  trust  was  created  for  a  purpose  allowed  by  1  jB.  iS'.  §  55, 
subd.  3,  as  amended  in  1830,  and  is  valid  unless  (the  whole 
estate  being  in  the  trustee  and  inalienable  during  the  trust,  if 
valid,  (1  B.  S.  729,  §  60;  Id.  730,  §§  63,  65,)  the  power  9f 
alienation  would  thereby  be  suspended  for  a  longer  period  than 
is  allowed  by  the  statute,  (1  B,  S.  723,  §§  14,  15 ;)  that  is, 
^'  during  the  continuance  of  not  more  than  two  lives  in  being 
at  the  creation  of  the  estate.'' 

I  think  the  trust  in  question,  if  valid,  cannot  render  the 
trust  estate  inalienable  but  for  one  life,  that  is,  the  life  of  the 
devisee  and  trustee.  The  devise  is  to  the  testator's  wife  of  all 
his  lands,  &o,  to  have  and  to  hold  to  her,  her  heirs  and  as- 
signs, &c.  upon  trust  to  receive  and  apply  the  rents,  &c.  It 
is  not  specially  allied  in  the  complaint,  that  the  cestuis  que 
trust  are  the  children  of  the  testator  by  his  wife,  the  devisee 
and  trustee,  and  not  by  some  former  wife ;  but  I  assume  that 
they  are.  Did  not  then  the  testator  intend  the  trust  to  cease, 
and  must  it  not  cease  on  the  death  of  the  trustee  ?  K  the 
cestuis  que  trust  survive  the  trustee,  the  whole  estate  being 
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inalienable  during  her  life,  on  her  death  mtust  Test  in  the  ce9- 
iuia  que  trust  by  descent,  as  her  heirs  at  law,  or  under  the  will 
as  a  contingent  future  estate  thereby  limited  or  created ;  and 
as  a  person  cannot  be  a  trustee  for  himself,  the  trust  must 
then  cease,  and  the  cestuis  que  trust  have  the  free  and  absolute 
disposition  of  the  entire  estate.  If  one,  or  more,  or  all  of  the 
cestuis  que  trust  should  die  before  their  mother,  the  trustee, 
the  trust  must  cease  in  part,  or  in  whole,  upon  his,  her  or 
their  death. 

If  the  trustee  has  or  should  have  other  children  by  her 
present  or  any  future  husband,  who  should  survive  her,  they 
would  take  by  descent  from  her,  or  by  limitation  under  the 
will  88  her  heirs,  in  common  with  her  surviving  children  by 
the  testator,  and  the  surviving  issue  of  such  as  may  have  de- 
ceased ;  but  then  the  trust  must  wholly  cease,  on  the  death 
of  the  trustee,  for  the  undivided  estate,  or  interest  so  taken  or 
held  by  the  children  of  her  present  or  future  husband  in  com- 
mon, would  not  be  subject  to  the  trusts  of  the  devise  in  favor 
oi  the  surviving  children  of  the  testator. 

In  fine,  as  the  trust  must  wholly  cease  on  the  death  of  the 
sorvivor  of  the  cestuis  que  trust,  and  as  the  cestuis  que  trust  are 
not  only  the  heirs  of  the  testator,  but  if  they  survive  the 
trustee,  must  be  her  heirs,  the  trust  must  cease  on  the  death 
of  the  trustee,  by  the  merger  of  the  legal  and  beneficial  estates 
or  interests,  whether  her  heirs  take  the  trust  estate  by  descent 
from  her,  or  as  a  contingent  remainder,  or  future  estate,  lim- 
ited by  the  will  on  the  life  estate  in  effect,  though  not  in  form^ 
given  to  her  in  trust,  &c. 

I  think  the  devise  in  question  should  be  looked  upon  as 
substantially  and  in  effect  a  devise  to  the  wife  for  life,  in 
trust  &c.,  remainder  over  to  her  right  heirs ;  or  as  a  devise  to 
her  light  heirs,  at  and  upon  her  decease,  authorizing  and  di- 
recting her  to  receive  the  rents,  issues,  &c.  during  her  life,  and 
apply,  or  pay  them,  as  specified  in  the  devisei  A  devise  in 
the  latter  form  would  imply  a  devise  to  her  for  life  upon  trust, 
&c ,  remainder  over. 
V0L.XXXL  .     22 
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.  The  devise  may  be  considered  as  sabstantially  a  devise  to 
the  heirs  of  the  trustee,  subject  to  the  execution  of  the  trust ; 
or  as  a  devise  to  the  wife  in  trust  &c.,  declaring  to  whom  the 
lands  shall  belong  on  the  failure  or  termination  of  the  trust. 
(1  R  S.  729,  §  61.) 

It  appears  to  me  quite  immaterial,  whether  the  heirs  of  the 
trustee,  on  her  death,  take  from  her  by  descent,  or  as  pur- 
chasers under  the  limitations  or  provisions  of  the  will.  In 
either  case,  the  vesting  of  the  estate  in  them,  must  displace  or 
merge,  and  I  think  was  intended  to  displace  or  merge  all  the 
beneficial  estate  or  interest  of  the  surviving  cestuis  que  trust. 

If  it  should  be  considered  that  the  devise  is  in  effect,  as  it 
is  in  form,  a  devise  to  the  wife  in  fee  simple,  subject  to  the 
trust,  and  that  the  trust  will  not  wholly  cease,  until  all  the 
cestuia  que  trvM  shall  have  deceased ;  even  upon  that  con- 
struction, I  am  not  prepared  to  say  that  the  trust  or  devise  is 
void.  If,  as  the  cestuia  que  trust  successively  die,  one  seventh 
of  the  trust  estate  is  freed  from  the  restraint  on  its  alienation 
produced  by  the  trust,  will,  or  can,  the  alienation  of  any  part 
or  portion  of  it  be  restrained  by  the  trust  for  more  than  one 
life  ?  {See  Savage  v.  Bumham,  17  N.  Y.  Bep.  562 ;  Mason 
V.  Mason's  Eafrs,  2  Sand/.  Ck  432.) 

In  any  view  of  this  devise,  I  am  not  satisfied  that  the  trust  is 
void ;  that  there  is  any  unlawful  suspension  of  the  power  of 
alienation  created  by  the  trust  or  by  any  contingent  future  es- 
tate created  or  limited  by  the  will,  or  that  the  children  of  tho 
testator  have  any  vested  estate  in  the  lands  sought  to  be 
partitioned  as  his  heirs  at  law  or  otherwise. 

The  construction  of  this  part  of  the  will  is  certainly  difli- 
cult  and  doubtful ;  and  I  must  say  that  I  think  the  person 
who  drew  it,  whether  lawyer  or  not,  exhibited  great  skill  in 
creating  doubts  and  difficulties  even  in  using  the  most  direct 
and  apt  words. 

My  conclusion  is  that  the  complaint  should  be  dismissed. 

[Nbw  Tobk  Special  TbbK|  April  2, 1860.    Suihef^nd,  JoBtice.^ 
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The  coQYeTance  of  a  rail  rood  in  inist  tQ  secure  bondholders,  with  anthoritj 
to  the  trustee,  on  default  of  the  company  in  paying  coupons,  to  take  poe- 
session  and  nm  the  road  and  collect  the  income,  gi^es  no  title  to  money 
voluntarily  deposited  to  the  credit  of  the  trustee  for  the  payment  of  coupons, 
by  the  officers  of  the  rail  road  company,  wl^en  the  trustee  has  not  taken 
possession  of,  or  run  the  road,  nor  taken  any  action  against  the  company 
by  virtue  of  the  trust  deed. 

Money  deposited  to  the  credit  of  a  person  de8ign|i.ted  in  the  deposit  as  a  trustee, 
under  prior  instructions  to  such  person  and  to  the  depositary  that  the  money 
should  be  applied  to  the  payment  of  several  ci'editors,  cannot  be  reached  by 
attachment  in  fitvor  of  one  of  those  creditors,  against  the  debtor,  in  an 
action  at  law. 

The  person  to  whose  credit  the  deposit  is  so  made  is  |i  trustee  of  the  ftmd,  and 
18  entitled  to  apply  to  a  court  of  equity  for  instructions  in  the  execution  of 
his  trust 

The  creditors  have  a  vested  interest  in  the  fttnd,  and  the  debtor  making  the 
deposit  cannot  afterwards  control  or  divert  it. 

In  attraction  by  the  trustee,  for  instructions,  from  the  court,  as  to  the  adminis- 
tration of  the  trust,  neither  the  sheriff  holding  a  warrant  of  attachment 
against  the  depositor,  nor  the  depositary  of  the  Amd,  are  necessary  parties, 
where  the  plaintiff  in  the  attachment  suit  has  been  Joined  as  a  party. 

In  such  action  all  the  creditors  need  not,  in  case  they  are  numerous  and  un- 
known to  the  plaintiff,  be  Joined  as  parties. 

A  demurrer  cannot  perform  the  office  of  ^  plea  in  abatement  for  want  of  par- 
ties, by  fumishing  the  names  of  persons  deemed  necessary  parties  to  the 
action,  who  have  not  been  Joined. 


8lb       889 
c  65AD*26d 


DEMUBBEB  to  complaint.  The  substance  of  the  com- 
plaint is  given  in  the  opinion  of  the  court.  The  grounds 
of  demurrer  were :  1.  That  this  court  has  no  jurisdiction 
of  the  person  of  the  defendant.  2.  That  it  has  no  jurisdic- 
tion of  the  subject  of  the  action.  3.  That  there  is  a  defect 
of  parties  defendants  in  this,  that  the  following  persons  should 
be  joined  as  defendants :  (1.)  The  CleTeland,  Zanesville  and 
Cincinnati  Bail  Boad  Company;  (2.)  The  United  States 
Trust  Company;  (3.)  John  Kelly,  sheriff  of  the  city  and 
county  of  New  York  ;  (4.)  Francis  Vose,  Edward  Livingston, 
Charles  L.  Perkins,  and  such  others  as  were  known  to  the 
plaintiff  to  be  holders  of  the  unpaid  coupons  due  on  said  bonds, 
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and  of  said  bonds.    4.  That  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Frederick  A.  Lane,  for  the  plaintiflf. 

Frederick  E.  Mather^  for  the  defendant  Beckwith. 

Leokabd^  J.  The  defendant  Beckwith  has  demurred  to 
the  complaint  in  this  action.  The  plaintiff  alleges  in  his  com- 
plaint that  he  is  a  trustee  under  a  trust  deed  from  the  Cleve- 
land,  Zanesville  and  Cincinnati  Bail  Boad  Company,  conveying 
the  track,  equipments,  tolls  and  income  of  the  road,  to  secure 
the  holders  of  the  first  mortgage  bonds  of  the  road,  amounting 
to  $500,000,  and  is  authorized  thereby  to  take  possession  of 
the  road  and  equipments,  carry  it  on,  and  apply  the  proceeds 
to  the  payment  of  the  bondholders,  after  deducting  expenses, 
in  case  the  company  make  default  in  paying  the  coupons,  &c. 
as  they  become  due,  for  the  period  of  sixty  days,  after  demand 
by  the  bondholders.  That  none  of  the  coupons  have  been 
paid  by  the  company  since  1856.  That  the  plaintiff,  under 
the  trust  deed,  took  possession  of  the  tolls  and  income,  and 
the  same  were  deposited  in  the  United  States  Trust  Company 
to  the  credit  of  "  George  S.  Coe,  trustee/'*  The  complaint 
sets  forth  a  letter  to  the  trust  company  from  the  president  of 
the  rail  road  company,  dated  February  19,  1858,  informing 
the  trust  company  that  all  funds  thereafter  remitted  by  the 
rail  road  company  "  are  to  be  deposited  to  the  credit  of  George 
8.  Coe,  trustee  of  our  first  mortgage  bonds,  for  the  purpose  of 
paying  the  coupons  on  our  bonds  secured  thereby."  The  rail 
road  company  had  previously  deposited  funds  in  the  trust 
company,  since  the  rail  road  company  had  ceased  paying  cou- 
pons at  maturity,  to  the  credit  of  the  plaintiff  as  trustee,  and 
Beckwith  had  been  paid  some  $453  on  coupons  then  overdue. 
The  complaint  states  that  various  sums  have  since  been  de- 
posited in  the  trust  company,  to  the  credit  of  "  George  S.  Coe, 
trustee,"  which  the  plaintiff  took  possession  of  under  the  said 
(leed,  and  which  were  intended  to  meet  those  coupons  of  the 
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nil  road  company  on  these  bonds  due  in  1856*  That  an  at- 
tachment has  been  granted  by  this  court  in  an  action  brought 
by  Beckwith  against  the  rail  road  company,  on  coupons  of  the 
first  mortgage  bonds  due  in  1856,  1857,  1858  and  1859, 
amounting  to  $9520,  directed  to  the  sheriff  of  this  dty,  who 
has  served  it  on  the  trust  company  and  on  the  plaintiff,  accom- 
panied by  a  special  notice  that  Beckwith  claims  that  the 
attachment  ooyers  funds  mentioned  in  the  letter  of  19th  Feb- 
ruary, 1858.  That  Beckwith  claims  to  hold  the  funds  now 
on  deposit  in  the  trust  company  to  the  credit  of  the  plaintiff 
as  aforesaid,  by  virtue  of  the  said  attachment.  That  the  hold- 
ers of  the  coupons  are  numerous,  and  unknown  to  the  plaintiff, 
and  it  is  impracticable  to  make  all  the  holders  thereof  parties. 
Four  parties  who  are  holders  of  a  large  amount  of  these  cou- 
pons are  made  defendants,  and  they  have  made  demand  on  the 
plaintiff  for  payment  out  of  the  funds  so  deposited  to  his 
credit  in  the  trust  company.  The  plaintiff  allies  that  he 
apprehends  that  he  will  be  involved  in  some  personal  liability 
if  he  should  pay  the  one  or  the  other  of  these  claimants,  and 
he  demands  the  instructions  of  the  court  as  to  who  is  entitled 
to  the  funds  standing  to  his  oredit  as  trustee  in  the  manner 
above  mentioned. 

The  defendant,  as  one  of  his  grounds  of  demurrer,  insists 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

It  is  necessary,  then,  to  ascertain  whether  the  plaintiff  has 
any  title  to  these  funds,  as  a  trustee.  If  he  has  such  title,  he 
is  entitled  to  apply  to  this  court  for  instructions  as  to  his 
conduct  in  relation  to  the  trust,  when  questions  of  difficulty 
arise ;  and  in  that  event,  also,  the  defendant  will  have  acquired 
no  lien  upon  the  funds  in  question  by  virtue  of  his  attachment 

In  my  opinion  the  complaint  fails  to  make  title  in  the 
plaintiff  to  the  funds  in  question  by  virtue  of  the  trust  deed. 
In  order  to  derive  title  under  this  deed,  it  is  necessary  that 
the  plaintiff  take  possession  of  the  rail  road,  and  nm  it,  where- 
by he  would  be  entitled  to  the  tolls  and  income,  and  after 
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paying  expenses^  could  divide  them  among  the  bondholders. 
The  complaint  does  not^  however,  allege  that  the  plaintiff  has 
taken  posseBsion  of  the  road,  or  run  it.  The  funds  have  been 
deposited  to  his  credit  in  the  trust  company  as  trustee,  bat 
he  did  not  acquire  them  in  any  manner  by  virtue  of  any  power 
or  authority  under  the  trust  deed.  The  complaint  does  not 
show  that  any  one  was  under  any  legal  liability  to  deposit 
those  funds  to  the  credit  of  the  plaintiff,  any  more  than  to 
the  credit  of  another  person.  The  position  which  he  held, 
rendered  him  a  very  proper  person  to  be  chosen  for  the  pur- 
pose of  receiving  and  paying  out  the  flinds ;  but  there  is  noth* 
ing  to  show  his  right  to  compel  any  person  to  account  to  him 
for  the  eamiiigs  of  the  road.  The  plaintiff  could  acquire  that 
right  under  the  deed^  only  by  taking  possession  of  the  rail  road. 
True,  the  complaint  alleges  that  he  has  taken  possession  of 
the  tolls  and  income,  but  how  did  he  do  it  ?  That  has  not 
been  disclosed.  The  money  in  question  may  have  been  taken 
possession  of  by  being  deposited  to  the  plaintiff's  credit^  and 
that  is  all  thiat  this  iftllegation  (from  the  other  facts  stated) 
can  mean  in  this  case. 

The  allegation  that  the  plaintiff  took  possession  of  this 
money  by  virtue  of  the  deed,  is  merely  a  mental  deduction  or 
conclusion,  without  any  facts  stated  upon  which  any  one  else 
can  arrive  at  the  same  result 

It  is  stated  in  the  complaint  that  an  officer  of  the  rail  road 
company  visited  the  east,  after  the  company  were  in  default 
for  the  non-payment  of  couponSj  for  the  purpose  of  making 
an  arrangement  with  the  bondholders ;  but  it  is  not  alleged 
that  any  arrangement  was  in  fact  effected,  or  that  any  change 
was  made  in  the  trust,  or  in  the  manner  of  securing  the  pay- 
ment of  the  bonds  or  coupons ;  or  any  thing  from  which  the 
plaintiff  derives  title  to  the  funds  in  question. 

The  plaintiff  must  stand,  so  far  as  this  complaint  is  con- 
cerned, upon  the  appropriation  made  by  the  letter  of  Febru- 
ary 19th,  1858,  and  the  actual  deposit  made  in  pursuance 
thereof.    The  complaint  does  not  state,  expressly,  that  the 
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rail  road  company  deposited  the  funds  in  question ;  bat  from 
the  whole  tenor,  it  is  fairly  to  be  inferred.  .  If  not  deposited 
by  the  rail  road  company,  then  none  of  the  defendants  have 
any  interest  therein.  The  allegation  is  that  there  has  been 
dqposited  various  sums  in  the  trust  company  to  the  credit  of 
Choice  S.  Ooe,  trustee ;  but  who  made  the  deposits,  or  from 
what  source  derived,  is  not  definitely  stated.  It  was  then 
alleged  that  the  plaintiff  took  possession  of  them  under  the 
trust  deed.  That  he  took  possession  is  probable,  but  that  he 
did  so  under  the  deed  is  impossible  from  the  evidence  of  any 
fact  alleged.  The  complaint  then  alleges  that  the  funds  so 
deposited  were  intended  to  meet  the  coupons  which  fell  due 
in  1856.  This  latter  averment  is  pr^nant  with  meaning,  and 
is  probably  the  saving  fact  in  the  complaint 

I  am  of  opinion  that  the  allegations  of  the  purpose  for 
which  the  deposits  were  made,  of  the  taking  possession  there* 
of  by  the  plaintiff,  and  of  the  letter  of  February  19th,  1858, 
apprising  the  trust  company  of  the  account  and  purpose  for 
which  the  future  deposits  of  the  rail  road  company  were  to  be 
made,  constitute  an  appropriation  of  the  funds ;  and  that  the 
plaintiff  was  invested  thereby  with  the  title  thereto  as  trustee  ; 
for  the  holders  of  the  coupons,  who  had  an  inmiediate  right  ^ 
therein,  and  could  enforce  a  pro  rata  division  thereof  on  de- 
mand, and  was  not  invested  therewith  as  agent  only  for  the 
raU  road  company.  The  rail  road  company  cannot  control  or 
reclaim  the  deposit.  As  to  them,  the  deposits  ftre  appropri- 
ated. The  trust  company  would  be  liable  to  the  plaintiff,  in  / 
a  suit  on  behalf  of  the  holders  of  the  coupons,  if  they  should 
suffer  these  deposits  to  be  withdrawn  on  the  authority  of  the 
rail  road  company  alone. 

The  objection  of  the  want  of  authority  in  the  officers  of  the 
rail  road  company  to  make  these  deposits  in  the  manner  they 
did,  is  not  tenable,  inasmuch  as  if  deposited  without  authority 
the  act  would  constitute  a  breach  of  trust.  It  does  not  ap- 
pear that  the  officers  had  not  the  authority.     Courts  never 
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asstune  a  breach  of  trust  to  have  been  committed.    Anthority 
to  make  the  deposit  must  be  presnmed. 

The  objection  for  the  want  of  proper  parties  is  not,  I  think, 
well  taken. 

1.  The  rail  road  company  have  fully  parted  with  all,title  to 
the  money,  and  have  dedicated  it  to  the  holders  of  the  coupons. 

2.  The  plaintiff's  check  will  afford  a  good  discharge  to  the 
trust  company,  and  the  coupons  which  he  retires,  he  will  then 
hold  as  the  trustee  or  agent  of  the  rail  road  company.  There- 
fore neither  the  trust  or  rail  road  companies  are  necessary 
parties 

3.  The  sheriff  has  no  interest,  at  present  The  fund  is  not 
in  his  possession  or  control. 

4.  The  plaintiff's  excuse  for  not  joining  all  the  holders  of 
coupons,  is  well  recc^nized  and  sufficient,  viz.  that  they  are 
numerous  and  unknown. 

The  demurrer  is  irregular  in  naming  others  who  are  holders 
of  such  coupons,  who  have  not  been  joined  as  defendants.  It 
assumes  the  functions  of  a  plea  in  abatement.  No  conclusion 
is  to  be  drawn  therefrom  adverse  to  the  plaintiff,  as  such  state- 
ments are  not  within  the  office  of  a  demurrer. 

The  defendant  BeckwitU  is  one  of  the  same  class  of  coupon 
holders  as  the  other  defendants,  and  entitled  to  participate 
with  them  pro  rata  only ;  and  it  would  be  wholly  unjust  and 
inequitable  for  him  to  obtain  the  whole  fund,  or  more  than 
his  share,  by  a  common  law  action  upon  his  coupons.  At  least 
it  so  appears  fix)m  the  allegations  of  the  complaint. 

Judgment  must  be  for  the  plaintiff  on  the  demurrer,  with 
leave  to  the  defendant  to  answer  the  complaint  in  twenty  days. 
The  costs  of  the  demurrer  are  to  abide  the  event  of  the  action* 

[Nbw  York  Spboial  Tbbx,  April  14, 1860.    Leanardf  Justice.] 


HEW  Y0BE-JT7HE,  1S69.  345 


La  Faboe  vs.  Maksfisu)  and  others 

Where  it  appears  from  the  terms  of  a  lease  of  a  Store  in  a  building  being 
erected  by  the  lessor,  and  from  the  subsequent  acts  of  the  parties,  that  they 
imderstood  the  property  rented  was  to  be  a  finished  store,  fit  for  immediate 
occnpancy  for  the  pnrpoees  for  which  it  was  leased,  a  cqTenant  in  the  lease, 
on  the  part  of  the  lessor,  will  be  implied,  that  the  store  shall  be  finished  and 
fit  for  use  as  a  store,  by  the  time  stipulated  for  the  commencement  of  the 
term.    Inokahax,  J.  dissented. 

miere  lessees  have  never  in  fact  taken  possession  of  the  demised  premises  as 
tenants,  they  can  only  be  made  liable  for  the  rent  upon  (heir  coTenants,  as 
for  a  breach  of  an  executory  contract. 

In  such  a  case,  to  entitle  the  lessor  to  recover  the  rent,  it  is  incumbent  on  him 
to  show  that  he  has  performed  on  his  part. 

If  the  lessees  have  taken  possession,  so  that  they  became  vested  with  the  term, 
a  breach  of  the  agreement,  on  the  part  of  the  lessor,  will  constitute  no  de- 
fense to  an  action  to  recover  the  rent  reserved.  They  can  only  recoup  the 
damages  actually  sustained. 

f[IS  ^|B8  an  action  on  a  guaranty.  The  plaintiff  executed 
a  lease  to  Joseph  A.  Weibel  and  William  8.  Clirehugh, 
for  the  term  of  five  and  a  half  years^  and  the  defendants  exe* 
cated  a  guaranty  on  behalf  of  the  lessees.  The  premises  were 
certain  rooms  in  the  La  Farge  Hotel.  The  lease  provided 
that,  if  the  premises  should  be  rendered  untenantable  by  fire, 
the  term  should  thereupon  immediately  cease.  The  term  was 
to  commence  on  the  1st  day  of  November,  1853,  and  the 
building  was  destroyed  by  fire  on  the  7th  day  of  January, 
1854.  The  plaintiff  claimed  rent  firom  November  1, 1853,  to 
January  7, 1854  The  premises  were  demised  as  a  store,  con- 
sisting of  one  front  room  on  the  first  floor,  with  a  basement 
room  beneath  it,  to  be  used  as  a  bathing  and  hair  dressing 
establishment,  and  for  a  gentlemen's  furnishing  and  perfumeiy 
establishment,  and  for  no  other  purpose.  The  plaintiff  stipu- 
lated with  the  lessees  that  the  latter  should  expend  not  less 
than  $5000  in  the  decorations,  fixtures  and  furniture  of  the 
store.  He  agreed,  on  his  part,  to  do  the  plumbing  work ;  to 
lay  the  steam  pipes,  to  heat  the  store ;  to  lay  a  marble  floor, 
and  to  have  the  store  in  tenantable  order  for  the  lessees,  by 
the  1st  of  November.    It  was  upon  these  express  conditions 
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that  the  lease  was  given  by  him  and  taken  by  tKe  lessees.  The 
plaintiff  represented  that  the  hotel  connected  with  the  store, 
and  upon  which  it  mainly  depended  for  its  business,  would  be 
ready  and  all  finished  by  November  1,  1853.  The  hotel  was 
not  open  for  business  at  the  time  of  the  fire,  January  7,  1854. 
The  above  agreements  between  the  plaintiff  and  the  lessees 
were  made  before  the  execution  of  the  lease.  The  lease  was 
executed  on  the  19th  of  September,  1853.  At  that  time,  the 
La  Farge  Hotel  was  building.  The  rooms  in  question  then 
were  wholly  unfinished;  there  were  no  windows,  the  floors 
and  doors  were  incomplete,  and  the  stairs  leading  from  the 
basement  to  the  first  floor  were  not  built.  The  plaintiff's 
men  were  at  work  on  the  premises  when  the  lease  was  made, 
and  continued  at  work  there  till  November,  and  thence  until 
the  fire  occurred.  The  locks  were  put  on  the  doors  the  week 
next  before  the  fire.  Up  to  the  time  of  the  fire,  the  plaintiff's 
men  daily  opened  and  shut  the  premises.  In  the  mean  time, 
the  lessees  were  preparing  the  premises  for  their  use,  but  had 
not  completed  the  preparations,  nor  commenced  the  business 
for  which  they  took  the  lease.  The  arrangements  for  heat, 
steam  and  hot  water  were  to  be  furnished  by  the  plaintiff,  and 
his  men  were  at  work  upon  the  same.  The  supply  was  to 
come  by  pipes,  from  a  furnace  and  boiler  in  the  hotel  part  of 
the  building.  This  apparatus  was  nearly  done,  and  would 
have  been  ready  for  use  the  day  after  the  fire.  The  hotel  it- 
self, with  which  the  store  was  connected,  and  upon  which  it 
mainly  depended  for  business,  had  not  gone  into  operation  at 
the  time  of  the  fire.  There  waa  some  diversity  in  the  evidence 
as  to  the  state  of  forwardness  of  the  premises,  but  none  as  to 
the  fact  that  the  premises  had  not  become  capable  of  the  use 
mentioned  in  the  lease,  nor  had  it  been  put  to  such  use  at  the 
time  of  the  fire.  The  plaintiff  had  a  verdict  for  the  amount 
claimed.  The  defendants  made  a  case  with  exceptions,  and 
had  leave  to  move  upon  the  same  for  a  new  trial,  at  the  gen- 
eral term,  in  the  first  instance. 
The  defendants'  counsel  requested  the  court  to  chaige  that 


NEW  YORK-JUNE,  1869.  347 


La  Farge  v,  Mansfield. 


the  jury  might'  imply  a  covenant  that  the  building  should  be 
completed  by  the  landlord  by  the  let  day  of  November.  The 
oourt  refused  so  to  charge,  and  the  defendants'  counsel  ex- 
cepted. The  defendants'  counsel  also  requested  the  court  to 
charge  that  no  rent  accrued  while  the  landlord^  by  his  work- 
men,  was  in  the  premises  doing  work  for  him;  or  before 
the  windows  were  glazed ;  or  before  the  premises  were  so  far 
completed  by  the  landlord  as  to  allow  of  the  same  being  im- 
mediately used  for  a  hair  dressing  and  bathing  saloon.  The 
coort  refused  so  to  chai^ge,  in  either  particular^  and  the  de- 
fendants' counsel  excepted* 

Charles  Tracy,  for  the  appellants. 

John  A.  Bryan  J  for  the  respondent 

Pbatt,  J.  It  is  pretty  difficult  to  ascertain,  from  the  ex- 
ceptions, what  point  the  counsel  for  the  defehdants  designed 
to  raise,  and  the  points  upon  which  the  case  was  put  to  the 
jaiy.  The  principal  witness  for  the  defendants  testified  that, 
before  the  time  for  the  commencement  of  the  term,  the  tenants 
were  allowed  to  occupy  the  premises  for  the  purpose  of  pre- 
paring them  for  their  business ;  and  that  they  so  occupied 
them,  in  conjunction  with  the  workmen  of  the  plaintiff,  up  to 
the  time  of  the  fire ;  but  that  the  store  had  never  been  used 
by  the  lessees,  or  opened  by  them  to  the  public. 

It  seems  to  me  from  the  testimony,  that  there  was  a  fair 
question,  to  be  submitted  to  the  jury,  whether  the  lessees  had, 
in  fact^  ever  taken  possession  of  the  store,  as  tenants.  If  they 
had  not,  then  they  could  only  be  made  liable  for  the  rent  upon 
their  covenants  as  for  a  breach  of  an  executory  contract.  In 
such  cage,  it  would  be  incumbent  on  the  plaintiff,  to  entitle 
him  to  recover,  to  show  that  he  had  performed  on  his  part. 
If  the  lessees  took  possession,  so  that  they  became  vested  with 
the  term,  a  breach  of  the  agreement,  on  the  part  of  the  lessor, 
would  constitute  no  defense  to  an  action  to  recover  the  rent 
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resenrecL  They  could  only  recoup  the  damages  actually  sus- 
tained. But,  as  this  raised  a  fair  question  to  be  submitted  to 
the  jury,  it  became  important  to  inquire  whether  there  might 
not  be  implied  in  the  lease  a  covenant^  on  the  part  of  the 
lessor,  that  the  store  should  be  finished  and  fit  for  use,  as  a 
store,  by  the  time  stipulated  for  the  commencement  of  the 
term.  If  there  could  be  no  such  covenant  implied,  on  the  part 
of  the  lessor,  then  it  was  immaterial  whether  the  lessees  took 
possession  or  not,  or  whether  the  store  was  fit  for  use  or  not 
It  seems  to  me,  therefore,  that  the  true  construction  of  the 
lease  was  the  first  thing  in  order,  in  going  to  the  jury,  and  the 
counsel  for  the  defendants  was  entitled  to  a  correct  ruling 
upon  that. 

The  question  then  arises,  was  there  any  such  implied  cove- 
nant ?  My  impression  is  that  such  a  covenant  should  be 
implied.  The  lease  should  be  construed  in  the  light  of  the 
surrounding  circumstances.  It  was  the  lease  not  of  a  lot  with 
erections,  but  of  a  single  store  in  a  large  building  then  in  the 
course  of  being  erected  by  the  landlord.  It  can  scarcely  be 
assumed  that  the  parties  contemplated  a  store  in  a  half  finish- 
ed state,  by  the  term  stora  And  the  subsequent  acts  of  both 
parties,  if  any  thing  else  was  wanted,  show  that  the  parties 
understood  that  it  was  to  be  a  finished  store,  fit  for  immediate 
occupancy  for  the  purposes  for  which  it  was  leased.  I  think, 
therefore,  that  there  was  error  in  refusing  to  instruct  the  jury 
as  requested. 

As  the  judge  refused  to  instruct  the  jury  that  such  a  cove- 
nant might  be  im}5lied,  it  would,  of  course,  be  futile  to  go  to 
the  jury  upon  the  question  of  actual  occupancy  by  the  lessees ; 
and  it  must  be,  therefore,  assumed  that  no  such  question  was 
submitted  to  them.  Indeed,  it  is  difficult  to  perceive  what 
question  of  fact  was  left  to  be  submitted  to  the  jury,  after  a 
refusal  to  instruct  them  that  a  covenant  to  have  the  store  in 
readiness  for  occupancy  on  the  1st  of  November  might  be 
implied. 
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Upon  the  whole,  I  think  a  new  trial  should  be  grantecL 
(Mayor  dec,  of  New  York  v..  Maine^  3  Kemany  151.) 

Roosevelt,  P.  J.  ooncurrecL 

Ikgbaham,  J.  (dissenting.)  It  is  not  necessaxy  to  decide 
whether  the  jmy  could  imply  a  covenant  that  the  buildings 
leased  by  the  plaintiff  should  be  completed  by  the  Ist  of  No- 
vember. If  there  was  any  such  covenant  to  be  implied,  the 
defendants  do  not  seek  to  recoup  any  damages  therefor ;  and 
this  would  be  the  only  way  in  which  the  breach  of  such  a  cov- 
enant could  be  made  available  to  the  defendants,  after  they 
had  taken  possession  of  the  premises  leased  to  them. 

A  tenant  has  no  right  to  take  possession  of  premises  hired 
by  him,  and,  at  the  same  time,  claim  that  he  is  relieved  from 
the  payment  of  rent,  because  some  part  of  the  premises  is  not 
in  a  condition  such  as  he  contemplated  it  should  be  at  the 
time  of  the  hiring.  If  he  is  entitled  to  any  redress  therefor, 
he  must  either  claim  it,  by  way  of  damage,  or  abandon  the 
premises  entirely.  The  cases  cited  by  the  defendants,  of  TruU 
V.  OrangeTj  (4  SelcL  116,)  and  The  Mayor  &c,  of  New  York 
V.  Mabie,  (3  KemaUy  151,)  go  no  further  than  to  allow  a 
party  damages  by  way  of  recoupment,  for  a  breach  of  an  im- 
plied covenant  of  possession. 

The  answer  merely  denies  that  any  liability  exists,  because 
tiie  premises  were  not  completed ;  and  that  the  defendants 
never  had  possession.  This  point  covers  all  the  alleged  errors 
of  the  court  in  refusing  to  charge  the  jury  as  requested  by  the 
drfendants'  counsel. 

The  same  principle  disposes  of  the  other  objections  of  the 
defendants'  counsel.  It  is  said  that  the  lessees  never  had  pos- 
session of  the  premises ;  but,  as  this  point  was  distinctly  made 
in  the  answer,  the  finding  of  the  jury  must  be  considered  con- 
dosive,  upon  that  defense.  If  the  tenants  did  take  possession, 
then,  having  retained  possession,  while  the  premises  were  not 
completely  finished,  they  should  either  have  completed  them 
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at  their  own  expenfle,  and  charged  the  cost  to  the  landlord,  or 
asked  redress  in  their  answer,  by  way  of  damage.  Not  having 
done  either,  I  see  no  relief  to  he  obtained  by  them  in  this  ac- 
tion for  the  recovery  of  the  rent. 

New  trial  granted. 

[New  ToftK  Gbvbral  Tbrx,  Judo  4, 1869.    Soosevdtf  PrcM  and  Ingraham^ 
Jiuticefl.] 
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A  sabposna  to  testiiy  as  a  witness  is  a  "  process,"  within  the  meaning  of  the 
statute  prohibiting  any  person,  not  the  general  law  partner  of  an  attorney, 
or  a  clerk  in  his  office,  from  suing  out  any  process,  dtc  in  the  name  of  anch 
attorney.    (2  B,  8,  287,  ^  70.) 

THIB  was  an  appeal  from  a  judgment  entered  on  the  report 
of  a  referee.  The  action  was  brought,  to  recover  of  the 
defendant  three  several  penalties  of  $50  each,  for  violation  of 
section  70  of  title  2,  part  3,  ch.  3,  and  art.  3  of  the  revised  stat- 
utes, (3  R.  S;  477, 5th  ed.)  which  is  as  follows,  viz :  "  If  any  at- 
torney or  solicitor  shall  knowingly  permit  any  person,  not  being 
his  general  law  partner,  or  a  clerk  in  his  office,  to  sue  out  any 
process,  or  to  prosecute  or  defend  any  action  in  his  name,  such 
attorney  and  solicitor,  and  every  person  who  shall  so  use  the 
name  of  any  attorney  or  solicitor,  shall  severally  forfeit  to  the 
party  against  whom  such  process  shall  have  been  sued  out,  or 
such  action  prosecuted  or  defended,  the  sum  of  fifty  dollars." 
The  cause  was  tried  by  and  before  a  referee,  who  found  the 
following  facts :  That  in  November,  1856,  and  subsequently, 
Bartholomew  Bkaats  was  an  attorney  and  counsellor  at  law, 
practicing  in  the  city  of  New  York,  and  having  but  one  office, 
at  111  Broadway.  The  defendant,  Peck,  was  never  a  general 
law  partner  in  the  practice  of  the  law  with  said  Skaats,  nor 
was  he  ever  a  clerk  in  his  office.  About  the  time  mentioned, 
Skaats,  as  attorney,  had  recovered  in  this  court,  in  favor  of 
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Ambrose  Stevens,  as  plaintiff,  against  Anthony  Yorks,  de- 
fendant, a  judgment,  upon  which  he  issued  an  execution,  di- 
rected to  the  sheriff  of  Livingston  county,  and  inclosed  the 
same  in  a  letter  to  the  defendant  in  this  action,  who  then  re- 
sided in  Lima,  in  said  county,  where  he  has  ever  since  con- 
tinued to  reside.  That  the  sheriff  of  Livingston  county 
afterwards  duly  returned  the  said  execution,  wholly  unsatis- 
fied. That  proceedings  were  thereupon  instituted,  supple- 
mentary to  execution,  under  the  provisions  of  the  code  of 
procedure,  against  the  said  Anthony  Yorks,  and  were  pending 
before  a  referee  appointed  by  an  order  for  that  purpose,  when 
the  defendant  in  this  action,  on  the  7th  of  March,  1857,  sued 
out  of  this  court  the  subpoena  first  mentioned  in  the  com- 
plaint, and  signed  thereto  the  name  of  the  said  Skaats,  as  at- 
torney, and  caused  the  same  to  be  served  on  the  plaintiff  in 
this  action.  This  was  a  subpoena  commanding  the  plaintiff 
to  appear  before  C.  C.  Davison,  Esq.,  ti  referee,  and  be  exam- 
ined as  a  witness  in  said  action  brought  by  Ambrose  Stevens 
against  Anthony  Yorks,  and  to  produce  certain  papers  in  the 
subpoena  specified.  That  afterwards,  such  proceedings,  sup- 
plementary to  execution  as  aforesaid,  were  again  instituted, 
and  were  pending  before  another  referee,  by  order,  for  that 
purpose,  when  the  defendant  in  this  action,  on  the  21st  of 
l^ovember,  1857,  sued  out  of  this  court  the  subpoena  secondly 
mentioned  in  the  said  complaint,  and  signed  thereto  the  name 
of  the  said  Skaats,  as  attorney,  and  caused  the  same  to  be 
served  on  the  plaintiff  in  this  action.  That  the  plaintiff  in 
this  action  did  not  appear  in  obedience  to  the  subpoena  last 
hereinbefore  mentioned.  That  the  defendant  in  this  action 
thereupon,  and  for  that  cause,  sued  out  of  this  court  an  at- 
tachment for  contempt  of  court,  in  not  obeying  said  sub- 
poena, and  signed  the  name  of  the  said  Skaats,  as  attorney, 
thereto,  and  issued  the  same  in  his  name,  as  attorney,  which 
was  served  by  the  sheriff  of  Livingston  county,  on  the  plain- 
tiff in  this  action. 
As  a  conclusion  of  law,  from  the  foregoing  facts,  the  referee 
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foond  and  reported  that  the  defendant  in  this  action  had  vio- 
lated the  provisions  of  the  70th  section  of  title  2,  ch.  3,  part 
3  of  the  revised  statutes,  and  had,  in  three  several  instances, 
used  the  name  of  an  attorney  of  this  court,  not  being  the 
general  law  partner  of  such  attorney,  or  a  clerk  in  his  office, 
to  sue  out  process  against  the  plaintiff  in  this  action,  and  had 
forfeited  to  the  plaintiff  three  penalties  of  the  sum  of  $50 
each.  He  therefore  adjudged  and  decided  that  the  plaintiff 
was  entitled  to  recover  of  the  defendant  the  sum  of  $150  be- 
sides costs ;  and  from  the  judgment  entered  upon  the  report  the 
defendant  appealed. 

M.  S.  Netototiy  for  the  appellant. 

H.  J.  Woody  for  the  respondent. 

By  the  Courts  Johnson,  J.  I  have  no  doubt  whatever, 
that  a  subpoena  is  a  process,  within  the  meaning  of  the  statute 
under  which  this  action  is  brought.  (2  A  >S.  287,  §  70.)  The 
language  is  ^^any  process,''  and  was  obviously  intended  to  in- 
clude any  and  every  process  which,  by  being  served  upon  the 
party  named  in  it,  would  give  the  court  or  officer  before  whom 
any  proceeding  was  had,  jurisdiction  over  such  person.  This 
would  include  a  subpoena,  which  has  always  been  regarded  aa 
a  process. 

It  was  strenuously  contended  by  the  defendant's  counsel, 
upon  the  argument,  that  inasmuch  as  it  was  shown  that  the 
defendant  had  used  the  name  of  the  attorney,  wholly  without 
his  knowledge  or  consent,  he  was  not  amenable  to  the  penalty 
prescribed  by  the  statute.  But  this  is  of  no  consequence,  except 
in  a  moral  point  of  view.  In  that  aspect  it  aggravates  the 
offense,  while  it  affords  no  shield  to  the  offender.  The  obvious 
design  of  the  statute  was  to  protect  persons  from  being  vexed 
and  harassed,  by  the  use  of  an  attorney's  name,  for  any  of 
the  purposes  mentioned  in  the  section,  by  any  person  other 
than  the  attoniey  himself,  or  by  his  general  law  partner,  or  a 
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derk  in  his  office,  and  to  famish  them  a  remedy,  if  they  were 
BO  injured.  The  attorney  incors  the  penalty  if  he  knowingly 
pennits  such  use  of  his  name,  whUe  every  other  person,  not 
Ming  within  the  exception,  incurs  it,  by  the  use  of  the  name 
for  such  purpose,  whether  the  attorney  knowingly  permits  it 
or  not  The  words  '^so  use''  manifestly  mean  using  for  the 
forbidden  purpose,  without  the  authority  pertaining  to  a  gen- 
eral law  partner,  or  clerk  in  the  office  of  the  attorney,  whose 
name  is  used.  By  no  other  construction  could  the  mischief 
which  the  l^islature  had  in  view  be  remedied.  The  referee 
was,  I  think,  entirely  right  in  his  interpretation  of  the  section, 
and  the  judgment  should  be  affirmed. 

[MoNBOK  Qbhebal  Tebk,  March  5,  1860.     Welles,  Smith  and  Johmon, 
Jnsticefl.] 


In  the  matter  of  the  application  for  the  admission  of  the 
Graduates  of  the  Law  Department  of  the  IJkivsbsity 
OF  THE  OiTY  OF  New  Yobk  to  practice  as  attorneys  and 
counsellors. 

The  leglalatnre  had  no  constitnUoiial  right  or  power  to  pass  the  act  of  April  6, 
1860,  constituting  the  faculty  of  law  of  the  university  of  the  city  of  New 
Tork  a  committee,  upon  whose  examination  and  recommendation,  as  eTinoed 
by  the  degree  of  bachelor  of  laws,  confenred,  upon  their  recommendation, 
by  the  council  of  the  university,  any  graduate  of  the  law  department,  shaU 
be  admitted  to  practice  as  attorney  and  counsellor  at  law  in  all  the  courts 
of  this  state ;  and  thus  to  take  away  from  the  supreme  court  the  right  and 
power  which  it  had  previously  exercised,  of  ascertaining  and  determining 
for  itself,  and  under  its  own  rules  and  regulations,  whether  the  applicants 
are  of  the  class  or  description  of  persons,  by  the  constitution  entitled  to  ad- 
mission, and  have  the  requisite  constitutional  qualifications,  of  learning, 
ability  and  moral  character. 

Thai  act  is  in  conflict  with  section  eight  of  article  six  of  the  constitution. 

The  legislature  had  no  right  to  declare  that  diplomas  conferred  under  the  act 
AaU  be  su£9cient  evidence  of  the  requisite  learning  and  ability  of  the  appli- 
cants, and  shaU  entitle  them  to  admission;  either  with  or  without  the 
evidence  of  moral  character,  citizenship  and  age,  required  by  the  second  rule 
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of  the  court ;  or  with  or  without  evidence  of  their  attendance  in  the  oniTeiv 
sity,  and  of  their  study  of  the  law  elsewhere,  for  the  period  or  terms  men- 
tioned in  the  act. 
Accordingly  held  that  graduates  of  the  law  department  of  the  university  of  the 
city  of  New  York  cannot  be  admitted  to  practice  as  attorneys  and  counsel- 
lors, without  submitting  to  the  usual  examination. 


T. 


W.  DWIQHT,  for  the  application. 


By  the  Court,  Sutherland,  J.  A  motion  is  made  in  be- 
half of  twenty-two  young  gentlemen,  graduates  of  the  law 
department  of  the  university  of  the  city  of  New  York,  for 
their  admission  to  practice  as  attorneys  and  counsellors  of  this 
court,  under  a  recent  act  of  the  legislature  of  this  state. 
(Chap,  187,  passed  April  6,  1860.) 

The  act  is  entitled  "  An  act  with  reference  to  the  university 
of  the  city  of  New  York."  The  first  section  of  the  act  is  as 
follows :  "  The  faculty  of  law  of  the  university  of  the  city  of 
New  York  are  hereby  constituted  a  committee,  upon  whose 
examination  and  recommendation,  as  evinced  by  the  degree 
of  bachelor  of  laws,  conferred  upon  their  recommendation  by 
the  council  of  the  university,  any  graduate  of  the  law  depart- 
ment shall  be  admitted  to  practice  as  attorney  and  counsellor 
at  law  in  all  the  courts  of  this  state ;  but  no  diploma  shall 
be  sufficient  for  such  admission,  which  shall  be  given  for  a 
period  of  attendance  upon  said  law  department,  less  than  three 
terms  of  twelve  weeks  each,  or  than  two  terms  of  twelve  weeks 
each,  with  one  year's  study  of  the  law  elsewhere." 

This  motion  is  made  on  the  certificate  of  the  individuals 
composing  the  faculty  of  law  of  the  said  university,  certifying 
that  these  twenty-two  young  gentlemen  '^  have  attended  the 
law  department  of  the  said  university  for  two  terms  of  twelve 
weeks  each,  and  have  pursued  the  study  of  law  one  year  else- 
where ;"  and  further  certifying,  that  upon  their  reoommenda- 
^-iiony;  after  a  thorough  and  critical  examination  by  them,  the 
council  of  the  university  had  conferred  upon  these  young  gen- 
tlemen the  degree  of  bachelor  of  laws. 
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We  are  inclined  to  think,  that  the  diplomas  themselyes 
should  have  been  produced,  as  the  best  evidence  of  their  hav- 
ing been  conferred  on  the  applicants ;  but  as  the  certificate 
leaves  no  room  for  doubt  that  the  diplomas  have  been  conferred 
on  the  applicants,  in  accordance  with  the  act,  we  should  at 
once  direct  an  order  for  their  admission  to  be  entered,  on  the 
production  of  their  diplomas  and  filing  the  certificate,  if  there 
were  not  other  and  more  serious  objections  to  their  admission 
under  this  act 

After  a  careful  examination  of  the  question,  we  think  the 
legislature  had  no  constitutional  right  or  power  to  pass  the 
act ;  and  thus  take  away  from  this  court  the  right  and  power 
which  it  has  heretofore  exercised,  of  ascertaining  and  deter- 
mining for  itself,  and  under  its  own  rules  and  regulations, 
whether  the  applicants  are  of  the  class  or  description  of  per- 
sons, by  the  constitution  entitled  to  admission,  and  have  the 
requisite  constitutional  qualifications,  of  learning,  and  ability, 
and  moral  character. 

By  section  8  of  article  6  of  the  constitution,  ''  Any  male 
citizen  of  the  age  of  twenty-one  years,  of  good  moral  character, 
and  who  possesses  the  requisite  qualifications  of  learning  and 
ability,  shall  be  entitled  to  admission  to  practice  in  all  the 
courts  of  this  state.'' 

We  think  the  act  in  question  conflicts  with  this  provision 
of  the  constitution  in  more  than  one  respect 

1st  The  constitution  in  e£fect  declares,  that  the  applicant, 
to  be  entitled  to  admission,  must  be  a  male,  a  citissen,  and  of 
the  age  of  twenty-one  years. 

The  act  in  effect  declares,  that  any  graduate  of  the  law  de- 
partment of  the  university,  irrespective  of  sex,  age  or  citizen- 
ship, upon  whom  the  diploma  has  been  conferred  under  the 
drcumstances  mentioned  in  the  act,  shall  be  admitted  to  prac- 
tice, &C.    {See  McKoan  v.  JDevrtes,  3  Barb.  S,  C.  Rep.  196.) 

If  the  act  is  constitutional  and  valid,  on  applicatioj 
admission  under  it,  it  would  appear  to  leave  for 
ministerial,  formal  duty  only,  and  which  could  as 
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formed  by  the  clerk,  or  the  crier,  as  by  the  court.  The  act 
would  appear  to  make  the  diploma  conferred  by  the  council 
of  the  university  conclusive  evidence  to  the  court,  not  only 
that  the  applicant  is  possessed  of  the  requisite  qualifications 
of  learning,  ability,  and  good  moral  character,  but  also  that 
the  applicant  is  of  the  age  of  twenty-one  years  and  a  male 
citizen ;  thus  taking  from  the  court  all  right  of  inquiry  into 
any  of  these  circumstances,  and  all  judicial  discretion  and  con- 
trol as  to,  or  over,  the  applicant's  admission. 

If  constitutional,  the  act  is  in  effect  a  legislative  mandamus 
to  the  court  to  admits  on  the  presentation  of  the  diploma,  and 
satisfactory  evidence  that  it  had  been  given  for  a  period  of 
attendance  upon  the  law  department  of  the  university,  or  of 
such  attendance  with  one  year's  study  of  the  law  elsewhere, 
not  less  than  that  specified  in  the  act.  This  mere  ministerial 
duty,  which  the  act  would  appear  to  leave  in  the  court,  and 
which  this  motion  assumes  the  court  should  perform  in  the 
usual  way,  by  directing  an  order  for  the  admission  of  the 
applicants  to  be  entered,  and  by  granting  them  the  usual 
diplomas  or  licenses  to  prcwtice,  would  appear  to  be  not  only 
useless,  but  inconsistent — useless ;  because,  if  the  diploma  of 
the  council  of  the  university  is,  or  should  be,  sufficient  evi- 
dence of  the  applicant's  constitutional  qualifications,  to  author- 
ize the  court  to  grant  its  license,  then  the  diploma  of  the 
council  of  the  university  is,  or  should  be,  sufficient  evidence 
of  the  applicant's  qualifications  and  right  to  practice,  without 
any  other,  or  further  diploma  from  the  court — and  inconsist- 
ent ;  because  the  license  or  diploma  of  the  court  would  be,  or 
ought  to  be,  substantially  a  certificate  that  the  applicant  has 
the  constitutional  qualifications  and  right  to  practice ;  but 
how  can  the  court  give  this  certificate  on  the  mere  certificate 
or  diploma  of  the  council  of  the  university,  which  certificate 
or  diploma  of  the  council  has  been  conferred  on  the  mere  cer- 
tificate or  recommendation  of  the  faculty  of  law  of  the  univer- 
sity, a  body  constituted  or  composed  no  doubt  of  individuals 
of  great  learning  and  discretion,  but  not  appointed'or  appoint- 
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aUe  hj,  or  deriving  any  authority  frohi  the  court^  and  in  no 
way  controllable  by,  or  responsible  to  the  court.  Indeed,  if 
the  legislature  had  the  constitutional  right  and  power  to  con- 
stitute the  faculty  of  law  of  the  university  a  committee  to 
ascertain,  determine,  and  certify  to  the  constitutional  qualifica- 
tions of  the  applicants,  and  intended  to  do  so  by  this  act,  why 
was  the  act  so  worded  as  to  require  or  imply  that  an  applica- 
tion for  cLdmi89ion  should  be  made  to  the  court,  and  that  the 
court  should  also  grant  a  diploma  or  license  ?  If  the  main 
purpose  of  the  act  was  authorized  by  the  constitution,  why 
was  the  mere  useless  ceremony  of  an  application  for,  and  of 
the  court's  granting  a  license,  retained  ?  What  higher  author- 
ity, or  better  evidence  of  his  right  to  jmotice  on  taking  the 
oath  of  office,  could  the  applicant  have  or  require,  than  the 
constitution,  the  act  of  the  legislature,  and  the  diploma  spe- 
cified in  the  act,  and  conferred  on  him,  under  the  circumstances 
specified  in  the  act  ?  Is  not  the  application  for  admission  to, 
and  the  granting  of  a  license  by,  the  court,  which  this  motion 
assumes  to  be  required,  and  which  probably  is  required  or  im- 
plied by  the  act,  inconsistent  with  the  main  purpose  of  the  act  ? 

2d.  We  are  inclined  to  think,  that  the  proviso  or  condition 
of  the  act,  which  declares  that  no  diploma  (of  the  council  of 
the  university)  shall  be  sufficient  for  such  admission,  unless 
giv^i  for  an  attendance  upon  the  law  department  of  the  uni- 
versity, with  or  without  one  year's  study  of  the  law  elsewhere, 
for  not  less  than  certain  terms  or  periods  specified  in  the  act, 
Inings  the  act  in  confiict  with  the  constitutional  provision,  and 
may  be  considered  as  in  effect  nullifying  the  act. 

The  constitution  prescribes  no  term  or  period  of  clerkship, 
or  of  study ;  or  standard  of  learning  or  ability ;  upon,  or  by 
which,  the  applicant  is  to  be  examined,  admitted  or  rejected. 
On  the  contrary,  it  is  plain  that  the  constitution  intended  to 
regulate  and  limit  the  power  which  the  court  then  had  over 
the  admission  of  attorneys,  &a  and  to  abolish  the  right  and 
practice  of  requiring  by  certain  prescribed  rules  and  regulations^ 
a  certain  period  of  clerkship,  or  study  of  the  law  as  a  prelim- 
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inary  or  condition  to  the  right  of  an  examination  for  admission. 
The  constitution  says,  ^^any  male  citizen  of  the  age  of  twen- 
ty-one years,  of  good  moral  character,  &c.  shaU  be  entitled/' 
&c.  If  the  applicant  for  admission  is  a  citizen,  and  of  the 
age  and  sex  mentioned  in  the  constitutional  provision,  the 
constitution  in  e£fect  appoints  him  to  the  office  of  attorney, 
&c,  upon  his  character,  and  the  extent  and  sufficiency  of  his 
learning  and  ability,  being  ascertained  and  passed  upon  favor- 
ably. The  conistitutional  provision  would  certainly  appear  to 
be  inconsistent  with  any  right  of  the  legislature  or  of  this 
court  to  impose  upon  the  candidate  for  admission,  the  terms 
or  conditions  of  attendance  upon  the  law  department  of  the 
university,  specified  in  the  act  in  question,  or  indeed  any  pre- 
scribed course  or  term  of  study  or  preparation  at  the  univer- 
sity, or  elsewhere,  as  a  condition  of  examination.  The  act 
declares  that  the  diploma  conferred  by  the  council  of  the 
university  shall  not  be  sufficient  evidence  for  the  applicant's 
admission,  unless  given  for  a  period  of  attendance  upon  the 
law  department,  &c.  of  not  less  than  that  specified  in  the  act. 
Then,  conceding  that  the  legislature  had  the  constitutional 
right  to  declare  that  the  diploma  of  the  council  of  the  univer- 
sity should  be  sufficient  evidence  of  the  qualifications  and  right 
to  admission  of  the  law  students  of  the  university,  why  does 
not  this  unauthorized  condition  of  a  certain  period  of  attend- 
ance upon  its  law  department,  imposed  by  the  statute— whether 
for  the  benefit  of  the  students,  the  profession,  the  professors, 
or  the  university,  it  is  unnecessary  now  to  inquire — completely 
nullify  the  act  ?  The  act  would  appeair  to  present  an  instance 
of  a  legislative  felo  de  at. 

It  is  certainly  quite  clear,  if  this  proviso  or  condition  does 
not  destroy  the  act,  and  the  legislature  had  the  right  to  de- 
clare that  the  diplomas  conferred  by  the  council  of  the  univer- 
sity should  be  sufficient  evidence,  &c.  that  the  applicants 
should  be  admitted  on  tbe  presentation  of  their  diplomas 
alone,  and  without  requiring  of  them  any  evidence  of  a  certain 
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period  of  attendance  upon  the  law  department  of  the  univer- 
sity, or  of  the  study  of  the  law  elsewhere. 

3d.  But  the  important  question  raised  by  this  motion  is, 
whether  the  conventioti  which  framed  the  constitution  did  not 
intend,  by  the  provision  before  quoted,  to  leave  or  vest  in  this 
court  the  appointment  of  its  attorneys  and  counsellors,  and 
the  strictly  discretionary  and  quasi  judicial  power  and  corres- 
ponding duty,  of  ascertaining  and  passing  upon  the  constitu- 
tional qualifications  required  for  appointment  to  those  offices 
implied  in  the  right  of  appointment  This  is  the  important 
question ;  because  the  l^islature,  if  it  has  the  right  to  confer 
this  discretionary  power  on  the  faculty  of  law,  or  the  council 
of  the  university  of  New  York,  has  the  right  to  confer  it  on 
any  committee,  tribunal,  person  or  officer ;  and  the  legislature 
msy  not  always  exercise  this  right  as  discreetly  as  they  have 
by  the  act  in  question. 

We  are  inclined  to  think,  from  the  express  words  of  the 
provision  of  the  constitution,  that  the  intention  of  its  framers 
was  to  leave  or  vest  in  this  court  the  right  of  appointing  its 
own  attorneys  and  counsellors,  and  the  right  of  ascertaining 
and  passing  upon  the  requisite  qualifications  of  applicants,  by 
and  through  its  own  committee  of  examination. 

The  words  of  the  constitution  are,  '^  any  male  citizen  of  the 
age  of  21  years,  &c  of  good  moral  character,  and  who  possesses 
the  requisite  qualifications,  &c.  shall  be  entitled  to  admiS" 
Stan/'  &c. 

Shall  be  entitled  to  admission  by  whom  ?  By  whom  but  the 
court  ?  What  does  the  word,  admtty  or  do  the  words,  to  ad- 
rnUj  mean  ?  To  grant  leave,  to  grant  leave  to  enter  into. 
Does  not  the  right  of  granting  leave  imply  the  right  of  refus- 
ing leave  ?  and  do  not  the  words  of  the  constitution  plainly 
imply  that  the  court  shall  have  this  right  ?  and  does  not  this 
right  or  power  of  granting  or  refusing  leave,  imply,  in  the  ab- 
sence of  any  other  express  provision  of  the  Constitution  on  the 
subject,  the  right  and  duty  of  ascertaining  and  passing  upon 
the  qualifications  of  applicants  for  admission  ?    If  the  words 
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of  the  conBtitutioQ  had  been,  '^  shall  be  entitled  to  admisBiou" 
by  the  court,  or  courts,  there  could  not  have  been  a  doubt  that 
the  provision  waa  intended  to  leave  with  the  court,  subject  to 
the  limitations  or  restrictions  implied  by  the  provision,  the 
whole  subject  of  the  admission  of  its  attorneys  and  counselloiB, 
and  the  exclusive  power  and  duty  of  passing  upon  their  qual- 
ifications, and  right  of  admission. 

Suppose  the  constitution  declared  that  any  stenographic 
reports*  of  the  requisite  qualifications,  &a  should  be  entitled 
to  enter  the  halls  of  the  legislature  for  the  purpose  of  report- 
ing its  proceedings.  Would  not  such  a  declaration  or  provis- 
ion imply  and  vest  in  the  legislature  the  quasi  judicial  power 
and  discretion  of  passing  upon  the  qualifications  of  every 
reporter  who  applied  for  admission^  or  leave  to  enter  for  such 
purpose? 

A  brief  reference  to  the  circumstances  under  which  the  pro- 
vision in  question  was  inserted  in  the  constitution,  would  ap- 
pear to  leave  no  room  to  doubt  that  it  was  the  intention  to 
leave  with  the  courts  the  power,  discretion  and  duty  in  question. 

The  constitution  of  1777  (sec.  27)  gave  the  appointment  of 
attorneys,  &c.  to  the  courts,  without  any  limitation.  Under 
it  the  court  could  admit  minors  or  aliens ;  the  court  having 
and  exercising,  indeed,  full  discretion  and  power  over  the  whole 
subject.    (IJoAn.  528.    5  iel.  192.) 

The  constitution  of  1822  does  not  allude  to  the  subject,  nor 
indeed  to  the  power  or  jurisdiction  of  the  supreme  court,  sim- 
ply speaking  of  it  as  a  court  already  in  existence.  {Artide  5, 
eec.  4.) 

By  the  revised  statutes,  attorneys,  &c.  were  defined  to  be  not 
only  public  officers  but  judicial  officers ;  and  in  the  absence 
of  any  provision  made  for  their  appointment  in  the  consti- 
tution of  1822,  the  revised  statutes  declared,  that  they  should 
be  appointed  and  licensed  to  practice  by  the  several  courts  in 
which  they  intended  to  practice,  and  that  the  supreme  court 
should  prescribe  the  rules  and  regulations  under  which  they 
should  be  appointed  and  licensed  in  that  court.    Previous  to 
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the  reyised  statates,  they  were  considered  and  had  been  ju* 
didally  held  to  be,  not  only  officers  of  the  court,  bat  public 
officers.  (1  Hopk.  Oh.  B.  6.  2  Cowen^  13.)  Section  3  of 
article  6  of  the  constitution  of  1846,  declares  and  confirms  the 
general  jurisdiction  of  this  court ;  and  section  5  of  the  same 
article  must  operate,  and  was  probably  intended  to  operate, 
as  a  limitation  of  the  powers  of  the  l^islature  over  its  juris- 
diction and  proceedings ;  then  follows  in  connection,  the  pro* 
lision  in  section  8  of  the  same  article,  in  relation  to  the 
admission  of  attorneys  and  counsellors  to  practice.  These 
provisions  of  the  constitution  of  1846,  must  be  presumed  to 
have  been  adopted  with  knowledge  of  this  power  of  the  court, 
and  of  the  rules  and  regulations  which  had  been  prescribed  by 
it^  and  then  in  force,  under  which  it  was  exercised. 

This  parovision  of  the  constitution  of  1846  should  be  look- 
ed upon  as  a  mere  limitation  or  r^ulation  of  a  recognized 
and  conceded  power  of  the  courts ;  and  the  principle  which 
should  control  its  construction  is,  that  the  mere  limitation  or 
regulation  of  a  political  or  governmental  power  or  trust  by 
the  sovereign  power  (for  the  convention  which  framed  the  con- 
stitution represented,  and  the  people  who  ratified  it  wer^  and 
axe  the  sovereign  power,  and  not  the  legislature,)  should 
be  considered  as  leaving  and  confirming  the  power  as  thus 
limited  or  r^ulated  in  the  tribunal  or  officer  exercising,  and 
authorized  to  exercise  such  power,  in  the  absence  of  any  ex- 
press declaration  or  provision  of  the  sovereign  power  to  the 
contrary,  or  inconsistent  vsith  such  construction.  To  adopt 
this  principle  in  the  construction  of  this  provision  of  the  con- 
stitution, would  be  merely  recognizing  and  applying  in  its 
construction,  the  common  law  principle  in  the  construction  of 
a  statute  altering  or  modifying  a  common  law  rule,  or  impair- 
ing a  recognized  legal  right,  viz.  that  such  statute  is  not  to 
be  deemed  as  intended  to  alter  or  modify  the  common  law 
mle,  or  impair  the  right,  any  further  than  the  express  words 
of  the  statute  demand. 

K  the  legislature  have  the  power  assumed  by  passing  the 
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act  in  question^  it  must  be  under  the  general  grant  of  l^is^ 
lative  power  in  the  constitation,  or  under  the  provision  (art.  10, 
§  2)  which  expressly  gives  the  legislature  power  to  provide 
for  the  election  or  appointment  of  all  ofiSoers,  whose  election 
or  appointment  is  not  provided  for  by  the  constitution,  and  all 
officers  whose  offices  should  thereafter  be  created  by  law. 

When  the  constitution  grants  a  power,  or  enjoins  the  per- 
formance of  a  duty,  it  is  useless  and  nugatory  for  the  legis- 
lature to  do  the  same  thing ;  for  the  constitution  is  supreme. 
The  constitution  aud  the  act  in  question,  both  say  that  cer- 
tain applicfitnts  shall  be  admitted  to  practice  as  attorneys,  &a 
The  constitution  leaves  nothing  to  be  ascertained  and  passed 
upon  judicially,  except  the  qualifications  of  the  applicants. 
It  is  very  clear,  therefore,  that  the  act  cannot  have,  and  was 
not  intended  to  have,  any  other  or  further  force  or  effect,  than 
to  confer  on  the  faculty  of  law  of  the  university  the  discre- 
tionary or  judicial  power  of  ascertaining  and  passing  upon  the 
qualifications  of  the  applicants,  and  to  make  the  diplomas  of 
the  council  of  the  university  evidence  of  the  sufficiency  of  their 
qualifications,  instead  of  the  license  or  diploma  of  the  court. 

Now  it  will  hardly  be  claimed  that  the  legislature  had  the 
right  to  confer  this  power,  under  tbe  general  grant  of  the 
power  of  legislation.  The  general  provision  before  adverted 
to,  (art.  10,  §  2,)  giving  express  power  to  the  legislature  to 
provide  for  the  appointment  or  election  of  aU  officers  whose 
appointment  or  election  is  not  provided  for  by  the  constitu- 
tion, would  go  to  show  that  the  right  to  pass  the  act  could  not 
be  claimed  under  the  general  grant  of  legislative  power.  By  the 
very  terms  of  the  provision  in  article  10,  section  2,  it  does  not 
give  the  right,  if  the  appointment  of  attorneys  &c.  is  provided 
for  in  section  8  of  article  6.  We  have  given  our  reasons  for 
thinking  that  the  last  mentioned  section,  construed  in  con- 
nection with  sections  3  and  5  of  the  same  article,  declaring 
and  confirming  the  general  jurisdiction  of  the  court,  and  lim- 
iting the  powers  of  the  legislature  over  its  jurisdiction  and 
proceedings,  do  give  to  or  oonfirm  in  the  court  the  right  of 
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appointment  and  the  exdosive  power  of  ascertaining,  through 
a  committee  of  its  own  or  otherwise,  the  qualifications  of  all 
applicants. 

If  we  are  right  in  our  views  of  the  questions,  it  follows  that 
the  legislature  had  no  power  to  pass  the  act  in  question.  If 
the  power  is  in  the  court,  it  is  a  public  trust ;  and  the  court 
has  no  right  to  surrender  it ;  or  the  legislature  to  assume  it,  or 
confer  it  on  any  committee,  person  or  officer,  constituted  or 
appointed  by  it 

In  this  day  of  easy  l^islation  and  of  omnipotent  majorities, 
it  is  the  duty  of  this  court  to  ward  off  all  unauthorized  attacks 
by  the  legislature  on  the  legitimate  powers  or  jurisdiction  of 
the  court 

We  do  not  say  that  we  have  not  the  power  to  consider  the 
diplomas,  conferred  on  the  applicants  under  the  act,  sufficient 
eyidence  of  their  qualifications,  and  to  admit  them  on  furnish- 
ing the  evidence  of  citizenship,  i^e,  &c.,  required  by  the  second 
rule  of  the  court ;  or,  if  thus  admitted  and  licensed  by  the 
court,  that  their  right  to  practice  could  be  questioned  on  the 
ground  of  the  unconstitutionality  of  the  act.  An  imperfect 
or  improper  exercise  of  a  power  of  appointment  may  not  in  all 
cases  afiect  the  appointee's  title.  But  we  do  intend  to  say 
that,  in  our  opinion,  the  legislature  had  no  right  to  declare 
that  the  diplomas,  conferred  under  the  act,  ahcUl  be  sufficient 
evidence  of  the  requisite  learning  and  ability  of  the  applicants ; 
and  shcM  entitle  them  to  admission,  either  with  or  without 
the  evidence  of  moral  character,  citizenship  and  age  required 
by  the  second  rule  of  the  court ;  or  with,  or  without,  evidence 
of  their  attendance  in  the  university,  and  of  their  study  of  the 
law  elsewhere,  for  the  period  or  terms  mentioned  in  the  act ; 
and  that,  in  our  judgment,  they  ought  not  to  be  admitted 
without  submitting  to  the  usual  examiiiation  which  they,  or 
such  of  them  as  desire  it,  can  have  at  an  early  day,  by  com- 
plying with  the  second  rule  of  the  court. 

[Nbw  Yobk  Gbmbbal  Tbbm,  May  7,  I860.  ShUherkmd,  MuOin  and  Liot^ 
ard,  Joatioes.] 
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An  action  cannot  be  maintained,  in  the  courts  of  this  state,  to  enjoin  and 
restrain  the  prosecution  of  an  action  commenced  and  pending  in  a  court  of 
a  sister  state. 

A  plea  of  a  suit  pending  for  the  same  matter,  in  a  foreign  state,  or  country,  is 
no  bar  to  an  action  here,  either  in  equity  or  at  law. 

The  exeeptio  ret  judicaia  applies  only  to  final  judgments  abroad,  upon  the 
merits  of  the  action. 

An  action  to  recover  the  debt  to  secure  which  a  mortgage  is  giVen,  or  eren  to 
foreclose  a  mortgage^  and  an  action  to  compel  a  party  to  surrender  a  mort- 
gage, to  be  canceled  and  discharged  of  record,  are  different  actions  entirely, 
and  were  never  regarded  or  held  to  be  actions  for  the  same  matter.    Fer 

JOHKSOV,  J. 

The  supreme  court  has  the  right  and  power,  in  a  proper  case,  to  decree  a 
mortgage  upon  real  estate  void  for  usury,  and  to  compel  the  party  holding 
it,  to  surrender  it  up  to  be  canceled,  although  the  lands  mortgaged  lie  in 
another  state. 

If  the  cause  is  one  of  equitable  cognizance,  and  the  parties  are  within  the 
Jurisdiction  of  the  court,  the  court  will  exercise  its  authority,  although  the 
property  in  question  lies  beyond  its  jurisdiction. 

Hence  the  court  will  decree  the  cancellation  of  a  void  mortgage,  which  is  an 
apparent  lien  and  cloud  upon  property  situated  beyond  the  Jurisdiction  of 
the  court. 

As  a  genera]  rule,  a  party  cannot  come  into  a  court  of  equity  to  have  a  usuri- 
ous obligation  surrendered  up  and  canceled,  if  he  has  a  perfect  remedy  at 
law.  And  if  there  are  any  circumstances  in  the  case  by  reason  of  which  it 
is  difficult  or  impossible  for  him  to  obtain  complete  and  perfect  relief, 
against  the  usurious  contract,  or  instrument,  at  law,  he  must  state  them  in 
his  complaint. 

But  in  the  case  of  a  mortgage  iqK>n  real  estate,  the  necessity  of  coming  into  a 
court  of  equity,  to  have  the  instrument  surrendered  and  canceled,  is  suffi- 
ciently apparent,  without  showing  any  reason,  other  than  the  fact  that  the 
mortgage  has  been  executed  and  delivered,  and  placed  upon  record,  if  it  is 
void  from  any  cause  not  apparent  upon  its  face. 

In  an  action  to  compel  a  mortgagee  to  cancel  and  discharge  of  record  a  usuri- 
ous and  void  mortgage  which  has  been  recorded,  it  is  sufficient  for  the  plain- 
tiff to  set  out  in  his  complaint  the  execution  and  delivery  of  the  mortgage, 
upon  his  real  estate,  in  pursuance  of  a  usurious  agreement,  and  that  the 
same  was  duly  recorded ;  without  any  reference  to  the  question  of  a  defense 
at  law.    Smith,  J.  dissented. 

Such  a  mortgage,  being  upon  record,  and  apparently  valid,  though  in  &ci 
void,  is  a  cloud,  which  a  court  of  equity  should  aid  in  removing. 

If  all  the  facts  are  alleged,  which  constitute  a  cloud  upon  the  title,  that  will  be 
regarded  as  sufficient,  although  the  term  cloud  is  not  used  in  tlie  oomplainl 
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THE  plaintifl^  Williams,  and  the  defendant  Chamberlin,  in 
the  spring  of  1854,  entered  into  an  agreement  with  the 
defendant  Ayrault,  to  borrow  of  him  a  large  amount  of  money, 
to  enable  them  to  make  a  purchase  of  land  in  Cleveland,  Ohio, 
for  which  they  were  to  pay  interest  at  the  rate  of  not  less  than 
10,  nor  over  14  per  cent  per  annum.  The  rate  of  interest  was 
to  be  fixed  when  the  final  arrangement  should  be  made  for  the 
loan.  They  desired  Ayrault  to  take  a  share  of  one  third  or 
one  fourth  in  the  purchase,  and  he  agreed  to  decide  whetho* 
he  would  do  so,  by  the  20th  of  June,  1854.  On  the '4th  of 
April,  1854,  he  advanced  in  pursuance  of  this  arrangement, 
$15,000,  for  which  Chamberlin  and  Williams  gave  their  three 
notes  for  $5000  each,  with  indorsers,  payable  9,  12  and  15 
months  from  date,  with  interest.  At  the  same  time,  Cham- 
berlin gave  to  Ayrault  a  contract,  giving  him  a  right  to  take 
one  quarter  of  the  purchase  at  any  time  previous  to  the  20th  of 
June.  Ayrault  declined  to  take  any  interest,  and  on  the  5th 
of  July  he  made  a  further  loan  of  $12,000,  and  extended  the 
time  of  payment  of  the  former  loan,  so  that  the  whole  $27,000 
would  become  payable  as  follows;  $5000  on  the  3d  April, 
1855 ;  $5000  on  the  3d  July,  1855 ;  $5000  on  the  3d  January, 
1856 ;  $6000  on  the  let  July,  1856 ;  $6000  on  the  let  July, 
1857.  The  three  sums  of  $5000  each  were  secured  by  the 
notes  of  Chamberlin  and  Williams,  indorsed  as  before ;  and 
the  two  sums  of  $6000  each  were  secured  by  like  notes  with 
indorsers  in  Cleveland.  All  of  said  notes  were  on  interest. 
They  ako  gave  Ayrault,  fbr  making  the  loan  and  giving  day 
of  payment  of  said  $27,000,  their  own  note  without  indorser 
for  $4000,  payable  in  four  years,  with  interest  biennally.  To 
fbrther  secure  the  payment  of  the  money  loaned,  and  the  $4000 
note,  WilUamB  gave  to  Ayrault  a  mortgage  on  real  property 
in  Cleveland,  which  was  recorded  there.  The  securities  were 
all  made  payable  in  New  York,  the  rate  of  exchange  being  one 
half  of  one  per  cent  in  favor  of  that  place,  and  this  was  done 
to  give  Ayrault  another  half  per  cent  beyond  lawful  interest. 
The  plaintiff  insisted  that  by  reason  of  the  usurious  agreement 


368  OASES  IK  THE  SUPREME  OOUBT. 

WUliami  v.  AyranlL 

as  appears  from  the  complaint,  was  to  have  the  mortgage  and 
notes  mentioned  in  the  complaint  declared  void  for  usury  and 
to  have  the  defendant  Ayrault  decreed  to  give  up  the  mort- 
gage to  he  canceled.  If  the  plaintiff  was  entitled  to  this  re- 
lief, the  action  should  have  heen  retained  and  tried,  although 
he  was  not  entitled  to  the  injunction.  If  he  had  one  good 
cause  of  action,  that  was  enough  to  prevent  a  dismissal  or 
nonsuit,  when  the  case  was  hrought  on  for  trial.  There  can 
be  no  doubt  whatever  of  the  right  and  power  of  this  court,  in 
a  proper  case  before  it,  to  decree  a  mortgage  upon  real  estate 
void  for  usury,  and  to  compel  the  party  holding  it  to  surren- 
der it  up  to  be  canceled,  although  the  lands  mortgaged  lie  in 
another  state.  If  the  cause  is  one  of  equitable  cognizance,  and 
the  parties  are  within  the  jurisdiction  of  the  court,  such  court 
will  exercise  its  authority,  although  the  property  in  contro- 
versy lies  beyond  its  jurisdictioa  This  power  has  been  fre- 
quently exercised  to  compel  parties  to  perform  their  contracts 
specifically,  and  execute  conveyances  of  lands  in  other  states, 
and  also  to  set  aside  fraudulent  conveyances  of  lands  in  other 
states.  And  the  same  principle  would  clearly  authorise  the 
cancellation  of  a  void  mortgage,  which  was  an  apparent  lien 
and  cloud  upon  property  beyond  the  jurisdiction  of  the  court. 
{MitcheU  v.  Bunch,  2  Paigty  606.  Mead  v.  MerriU,  Id.  402. 
De  Klyn  v.  Watkins,  3  Sandtf.  Oh.  185.  Maasie  v.  Watte, 
6  Cranch,  148.  See  also  notes  to  Fenn  v.  Lord  BaUimore, 
2  Lead.  Eq,  Cos.  part  2,  where  most  o/^  the  American  cases 
are  collected.) 

The  only  question,  as  I  conceive,  as  to  the  right  of  the 
plaintiff  to  maintain  the  action,  which  presents  any  difficulty^ 
is  whether  facts  enough  are  allied  in  the  complaint  to  make 
out  a  case  of  equitable  cognizance.  It  is  not  every  case  of  an 
usurious  obligation  which  will  authorize  a  party  to  it  to  come 
into  a  court  of  equity,  to  have  it  surrendered  up  and  canceled. 
As  a  general  rule,  he  cannot  come  into  a  oourt  of  equity  for 
that  species  of  relief,  if  he  has  a  perfect  remedy  at  law.  And 
if  there  are  any  drcumstances  in  the  case  by  reason  of  which 
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it  is  difficult  or  impossible  for  him  to  obtain  complete  and 
perfect  relief^  against  the  usurious  contract,  or  instrument,  at 
law,  he  must  state  them  in  his  complaint,  in  which  such  relief 
is  sought.     (Perrifie  v.  StrikeTj  7  Paige,  598.    Morse  v. 
Hoveyy  9  id.  197.    FoUom  v.  Blake,  3  Edw.  Ch.  442.)  These 
cases,  however,  it  is  to  be  observed,  are  all  cases  of  promissory 
notes ;  and  there  is  great  reason  for  holding,  in  such  cases, 
that  the  special  reason  why  a  party  could  not  have  complete 
relief,  in  his  defense  to  an  action  at  law,  before  coming  into  a 
court  of  equity,  should  be  set  out.     But  in  the  case  of  a 
mortgage  upon  real  estate  it  seems  to  me  the  necessity  of  com- 
ing into  a  court  of  equity,  to  have  the  instrument  surren- 
dered and  canceled  upon  the  record,  is  sufficiently  apparent 
without  showing  any  reason,  other  than  the  fact  that  the 
mortgage  has  been  executed  and  delivered,  and  placed  upon 
record,  if  it  is  void  for  any  cause,  not  apparent  upon  its  face. 
The  statute  authorizes  such  a  proceeding,  without  any  quali- 
fication, and  no  court  can  fail  to  see  that  a  successful  defense, 
to  an  action  at  law  to  recover  the  debt,  would  stiU  leave  the 
mortgage  upon  the  record  an  apparent  incumbrance.    In 
Ward  V.  Dewey,  (16  N.  Y.  Bep.  519,)  Selden,  J.  in  his  opin- 
ion, says,  ^'  in  cases  where  the  title  to  real  estate  is,  or  may 
be  affected,  it  seems  never  to  have  been  regarded  as  a  sufficient 
objection  to  a  bill  seeking  relief,  in  equity,  that  the  complain- 
ant has  a  perfect  l^al  defense."    The  distinction  in  this  respect 
between  mere  personal  obligations  and  those  which  affect  real 
estate,  is  entirely  settled,  in  England.    And  these  decisions 
are  recognized  as  sound  law  by  the  learned  justice  in  his  opin- 
ion in  the  case  above  cited.    {Byn^  v.  Vivian,  5  Vesey,  604. 
Byne  v.  Potter,  Id.  609.    Bromley  v.  Holland,  7  id.  3.)    It 
fleems  to  me  this  distinction  is  founded  in  sound  reason,  and 
ought  to  prevail  here,  especially  in  view  of  the  provisions  of 
our  statute.    If  these  views  are  correct,  it  was  sufficient  for 
the  plaintiff  to  set  out  in  his  complaint  the  execution  and  de- 
livery of  the  mortgage  upon  his  real  estate  in  pursuance  of  the 
Vol.  XXXL  24 
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usnrions  agreement,  and  that  the  same  was  duly  recorded, 
without  any  reference  to  the  question  of  a  defense  at  law. 

It  is  urged  by  the  defendants'  counsel,  as  a  sufficient  objec- 
tion to  the  maintenance  of  the  action,  that  there  is  no  specific 
allegation  in  the  complaint,  that  the  plaintiff  was,  at  the  time 
of  the  execution  and  delivery  of  the  mortgage,  the  owner  of 
the  mortgaged  premises,  or  that  he  is  now  the  owner  thereof. 
But  this,  I  think,  sufficiently  appears  from  the  complaint.    It 
is  distinctly  alleged  that  the  plaintiff  owned  the  property 
mortgaged,  at  the  time  of  making  the  corrupt  agreement,  and 
the  mortgage  is  referred  to  and  made  part  of  the  complaint,  by 
annexing  a  copy  thereof  as  a  schedule.    From  this  copy  it  ap* 
pears  that  the  plaintiff  covenanted  in  the  mortgage  that  he 
was,  at  the  time  of  its  execution  and  delivery,  the  owner  in 
fee  of  the  premises  therein  described.    It  is  true  that  it  is  no* 
where  alleged,  in  terms,  that  the  plaintiff,  at  the  time  of  the 
commencement  of  the  action,  held  the  title  to  the  mortgaged 
premises.     But  the  law  will  presume  that  the  title  remained 
as  it  was  at  the  time  the  mortgage  was  made,  until  the  con- 
trary is  in  some  manner  alleged  or  proved.    No  such  defense 
is  interposed  in  the  answer,  and  I  think  it  was  not  a  valid  ob- 
jection to  the  plaintiff's  proceeding  with  the  trial  of  his  ac- 
tion, at  that  stage,  upon  the  issues  made  by  the  pleadings. 
It  can  scarcely  be  pretended  that  the  facts  stated  in  the  com- 
plaint failed  to  constitute  a  cause  of  action,  by  reason  of  the 
absence  of  that  distinct  averment.     The  dismissal  at  the  spe- 
cial term  was  not,  I  apprehend,  put  upon  any  such  ground^ 
but  upon  the  ground  that  the  complaint  failed  to  show  that 
the  plaintiff  had  not  a  perfect  remedy,  by  a  defense  to  an  ac- 
tion brou^t  to  recover  the  debt.    If  this  was  unnecessary,  as 
I  think  it  most  clearly  was,  in  an  action  to  compel  a  mortgagee 
to  cancel,  and  discharge  of  record,  an  usurious  and  void  mort? 
gage  which  has  been  recorded,  the  decision  at  special  term  was 
erroneous. 

The  complaint,  upon  any  fair  and  reasonable  construction, 
phows  the  execution  of  the  mortgage  b^  thp  plaintiff^  upon  hia 
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real  estate,  and  its  delivery  to  the  defendant,  who  placed  it 
upon  reoord,  in  pursnanoe  of  an  agreement  clearly  nsnrions, 
and  that  the  defendant  still  holds  the  same  and  claims  to  en- 
force it,  as  a  lien  and  incumbrance  upon  the  plaintiff  ^s  real 
estate.  Being  upon  record,  and  apparently  valid,  though  in 
£Efcct  void,  it  is  a  cloud  which  a  court  of  equity  should  aid  in 
removing.  All  the  facts  are  alleged,  which  constitute  a  cloud 
upon  title ;  and  that  must  he  regarded  as  sufficient,  although 
the  term  cloud  is  not  used  in  the  complaint.  Taking  the  facts 
allied  in  the  complaint  to  be*  true,  which  must  be  assumed 
for  the  purpose  of  considering  the  question  here  presented,  the 
doud  is  quite  apparent  to  the  court.  I  am  of  the  opinion, 
therefore,  that  the  complaint  was  improperly  dismissed,  and 
that  the  plaintiff  had  the  right  to  have  the  issues  made  by  the 
pleadings  tried  at  the  special  term,  and  the  case  determined 
upon  the  evidence,  as  well  as  the  pleadings.  It  follows  that 
there  must  be  a  new  trial,  with  costs  to  abide  the  event. 

K)70z,  J.  concurred.  E.  Dabwin  Smith,  J.  dissented. 

New  trial  granted. 

[Catvoa  Gbnxral  Tbbm,  June  4,  1860.     Smdih,  Johnson  and  jEims, 
JosUcM.] 


W1KAK8  and  Habbowsb  vs.  Peebles  and  Bubdice. 

Sinee  the  acts  of  1848  and  1849  '*  for  the  more  effectual  protection  of  married 

women,"  a  married  woman  can  execute  a  valid  conveyance  of  her  real 

estate,  to  her  hnsband,  which  will  hind  her  heirs. 
If  anch  a  conveyance  is  not  valid  at  law,  it  is  good,  and  may  he  snstahied,  in 

«qnity. 
It  Is  not  essential  to  the  validity  of  a  deed,  hi  law,  that  the  consideratton 

spedfled  in  it,  or  any  portion  of  it,  should  he  in  ftct  paid.    It  is  snfficient 

if  it  is  stated  in  the  deed  to  have  heen  paid. 

SSYEBAL  years  prior  to  the  passage  of  the  ^'act  for  the 
more  effectual  protection  of  the  property  of  married  wo- 
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men,"  passed  in  1848  (Laws  of  1848,  ch.  200)  and  amended 
in  1849,  (Latos  of  1849.  p.  528,)  Catharine  M.  Winans,  being 
a  widow  and  having  two  children  by  her  former  husband,  mar- 
ried Corbet  Peebles,  one  of  the  defendants  in  this  action.  On 
the  15th  March,  1851,  William  Steele,  the  father  of  Mrs. 
Peebles,  gave  to  her  husband  $825,  with  directions  to  pur- 
chase with  it  a  lot  of  land  of  about  40  acres,  and  take  a  con- 
veyance directly  to  her.  It  was  claimed  and  found  that  this 
was  done  with  the  understanding  on  the  part  of  Steele  and 
Mrs.  Peebles,  that  after  the  death  of  the  former,  the  latter 
should  convey  to  her  husband.  The  land  was  purchased  with 
the  money  furnished  by  Steele,  and  the  conveyance  made  to 
Mrs.  Peebles,  with  the  consent  and  by  the  agency  of  her  hus- 
band. On  the  28th  day  of  June  afterwards,  Mrs.  Peebles  by 
the  usual  common  law  conveyance,  a  warranty  deed,  con- 
veyed the  same  premises  to  her  husband,  expressing  a  con- 
sideration of  $825,  which  it  appears  was  not  in  fact  paid. 
Mrs.  Peebles  was  then  sick  of  a  disease  which  terminated  in 
her  death  on  the  11th  day  of  the  following  July.  There  were 
no  issue  of  her  marriage  with  the  defendant  Peebles.  She 
left  surviving  her,  her  son  John  C.  Winans  and  her  grandson 
William  B.  Harrower,  the  son  of  her  deceased  daughter  by 
marriage  with  Levi  B.  Harrower,  also  deceased,  and  which 
son  and  grandson  were  her  only  heirs  at  law.  It  did  not  ap- 
pear either  by  the  deed  to  Mrs.  Peebles,  or  the  deed  by  her  to 
her  husband,  that  she  was  a  married  woman.  This  action 
was  brought  by  these  heirs  to  set  aside  that  conveyance  as 
void ;  the  question  being  whether  a  married  woman  can  exe- 
cute a  valid  common  law  conveyance  of  her  real  estate  to  her 
hxisband,  which  shall  bind  her  heirs. 

The  action  was  tried  at  a  circuit  held  in  Steuben  county  in 
July,  1859,  before  Justice  Johnson,  without  a  jury ;  who 
found  the  facts  to  be  as  above  stated,  substantially,  and  found 
the  following  conclusions  of  law :  1.  That  the  said  convey- 
ance by  Catharine  M.  Peebles  to  Corbet  Peebles  was  a  good 
and  valid  conveyance,  and  vested  in  him  a  perfect  title  at  law^ 
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notwithstanding  she  was^  at  the  time  of  such  conveyance^  the 
wife  of  the  said  Corbet  Peebles.  2.  That  even  if  such  con- 
veyance was  not  a  valid  conveyance  at  law,  the  same  was  good 
and  might  be  sustained  in  equity.  To  which  decisions  the 
plaintiff'  counsel  excepted. 

The  following  opinion  was  delivered  by  the  judge,  on  de- 
ciding the  case  at  special  term : 

Johnson,  J.  ''The  first  question  presented  in  this  case  is, 
whether  the  conveyance  in  question  is  valid  under  the  act  of 
1849,  amending  the  act  'for  the  more  effectual  protection  of 
married  women.'  By  this  act '  any  married  female  may  take  by 
inheritance  or  by  gift,  grant,  devise  or  bequest  from  any  person 
other  than  her  husband,  and  hold  to  her  sole  and  separate  use, 
and  convey  and  devise  real  and  personal  property  and  any  inter- 
est or  estate  therein,  and  the  rents,  issues  and  profits  thereof,  in 
the  same  manner  and  with  the  like  effect  as  if  she  were  un- 
married, and  the  same  shall  not  be  subject  to  the  disposal  of 
her  husband  nor  be  liable  for  his  debts."  It  will  be  seen  that 
under  this  act  the  right  of  acquisition  is  limited,  so  that  prop- 
erty can  be  taken  by  the  wife  from  persons  other  than  her 
husband  only.  But  the  right  of  alienation  by  her  is  general, 
without  limit  or  qualification  of  any  kind.  She  may  convey 
and  devise  ^in  the  same  manner  and  with  the  like  effect  as  if 
she  were  unmarried.'  Had  she  been  upmarried  at  the  time 
of  the  grant,  it  is  admitted  she  might  have  conveyed  to  the 
defendant,  and  the  conveyance  would  have  been  effectual  to 
vest  in  him  the  title.  It  is  also  conceded  that,  being  a  mar- 
ried woman  at  the  time,  had  the  defendant  been  some  person 
other  than  her  husband,  the  conveyance  would  have  been 
valid.  Now  as  the  statute  authorizes  a  married  woman  to 
hold  and  convey,  as  if  she  were  unmarried,  and  gives  the  same 
effect  to  her  deed,  it  is  difficult  to  see  why  the  deed  in  ques- 
tion is  not  necessarily  valid,  notwithstanding  the  defendant's 
relation  of  husband  to  the  grantor.  It  must  be  admitted 
that  the  language  of  the  act  is  broad  and  comprehensive 
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enough  to  authorize  and  give  effect  to  such  a  conveyance.  It 
invests  the  wife  with  all  the  rights  and  powers  of  dbposition 
incident  to  ownership  and  possession.  It  seems  to  remove 
from  her,  in  reference  to  such  property,  not  partially  but  en- 
tirely, all  the  disabilities  and  restraints  of  coverture,  and  to 
place  her,  in  respect  to  alienation,  upon  the  same  footing,  pre- 
cisely, as  though  she  had  never  contracted  the  marriage  re- 
lation. 

It  is  claimed,  however,  that  although  such  a  conveyance 
may  come  within  the  letter  of  the  statute,  it  is  not  within  its 
spirit  and  intent  And  it  was  held  by  the  late  Justice  Bar- 
culo,  at  special  term,  in  the  case  of  OraJunn  v.  Van  Wyck, 
(14  Barb.  531,)  that  notwithstanding  the  general  and  un- 
qualified terms  by  which  the  power  is  given  in  the  statute,  it 
was  only  intended  to  confer  upon  married  women  the  right  to 
convey  to  persons  other  than  their  husbands.  This  decision 
being  at  special  term  is  not  binding  as  authority,  and  with  all 
proper  respect  for  the  opinions  of  the  eminent  judge,  after  a 
full  and  careful  examination  of  the  whole  subject  of  the  rights 
of  married  women,  in  reference  to  their  separate  property,  at 
the  time  of  the  passage  of  the  acts  of  1848  and  1849,  and  con- 
trary to  my  first  impressions,  I  have  come  to  the  deliberate 
conclusion  that  the  l^slature  designed  to  give  the  powers  as 
fully  and  unqualifiedly,  in  the  enactment,  as  its  terms  import, 
and  that  no  such  exception  as  that  contended  for  is  implied 
in  any  of  its  provisions,  or  was  intended  by  its  framers.  I 
shall  assign  some  of  the  principal  reasons  which  have  led  me 
to  this  conclusion. 

1.  The  act  proceeds  upon  the  assumption  that  a  female  is 
entirely  competent,  in  respect  to  qualification,  to  manage, 
control  and  dispose  of  her  property  after  marriage  as  well  as 
before,  without  any  aid,  advice  or  assistance  from  her  hus- 
band. And  its  provisions  have  special  reference  to  the  right 
of  acquisition,  enjoyment  and  disposition  of  property  by  her, 
as  her  separate  property,  independent  of  her  husband.  The 
right,  as  we  have  seep,  to  take  from  others,  expressly  excepts 
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the  husband.  The  right  to  enjoy  is  secured  to  her,  to  the 
entire  exclusion  of  her  husband.  It  is  neither  subject  to  his 
disposal  nor  liable  for  his  debts.  *  But  the  right  to  convey  or 
devise  is  without  exception.  Now  had  the  legislature  intended 
to  limit  the  right  of  conveyance  by  her,  to  persons  from  whom 
she  was  authorized  to  take,  we  should  have  the  right  to  ex- 
pect that  such  limitation  would  be  expressed,  especially  in 
view  of  the  careful  limitation  ttpon  the  right  to  take.  The 
unavoidable  inference  is  that  the  l^islature  intended  in  effect, 
as  well  as  in  words,  to  confer  an  unlimited  right  of  alienation. 

2.  There  was  no  reason  for  any  such  restriction.  The  vol- 
untary conveyance  by  a  wife,  to  her  husband^  of  her  separate 
property,  was  not  one  of  the  mischiefs  which  the  statute  was 
intended  to  remedyi  The  mischief  to  be  remedied  was  the 
husband's  power  over  his  wife's  estate,  to  dissipate  and  squan- 
der it,  and  subject  it  to  the  payment  of  his  debts.  It  was 
the  right  which  the  law  gave  the  husband  to  his  wife's  prop- 
perty,  and  not  the  right  she  saw  fit  to  give  him  voluntarily, 
which  the  statute  aimed  to  abolish.  It  took  from  him  all 
right  of  disposal,  and  conferred  the  unrestricted  right  upon 
her.  The  policy  obviously  was  to  allow  the  wife  to  do  what 
she  would  with  her  own,  the  same  precisely  as  any  other  indi- 
vidual)  and  to  secure  to  her  all  the  incidents  pertaining  to  the 
ownership  of  property  by  others.  Hence  the  provisions  of  the 
second  section  of  the  act  of  1849,  authorizing  a  trustee  hold- 
ing property  for  a  married  woman  to  convey  it  to  her  upon ' 
her  written  request,  and  upon  a  certificate  of  a  justice  of  the 
supreme  court,  that  he  had  examined  the  condition  of  the 
property,  and  made  doe  inquiry  into  the  capacity  of  such, 
married  woman  to  manage  and  control  the  same.  It  was  the 
obvious  design  to  do  away,  as  &r  as  practicable,  with  all  the 
useless  and  cumbersome  machinery  of  uses  and  trusts,  in  the 
possession,  enjoyment  and  disposition  of  property  by  a  mar- 
ried woman. 

3.  It  was  clearly  no  part  of  the  scheme,  or  policy,  of  the 
act  to  abridge  or  take  away  any  of  the  rights  which  the  wife 
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had  preidously  enjoyed,  in  respect  to  the  use  or  disposition  of 
her  separate  estate.  It  aims  to  enlarge  her  rights,  not  to  cur- 
tail them.  The  construction  contended  for  would,  I  appre- 
hend, take  away  a  right  which  a  wife  has  always  enjoyed,  in 
this  state  at  least,  of  hestowing  her  separate  estate  upon  her 
husband.  True  she  could  not,  before  this  statute,  convey  it 
to  him  directly,  because  of  her  coverture,  but  she  could  con- 
vey it  to  a  third  persdn  for  the  express  purpose  of  having  it 
conveyed  to  her  husband  by  such  third  person.  And  in  mak- 
ing such  conveyance  to  such  third  person  it  was  not  necessary 
for  her  husband  to  join  in  the  conveyance.  This,  though 
formerly  doubted,  is  now  settled.  (The  Albany  Fire  Ins. 
Co.  V.  Say  J  4  Gomst.  9.)  Such  a  conveyance  has  always  been 
held  good  at  law,  and  not  to  interfere  with  the  technical  com- 
mon law  rule,  that  a  wife  could  not  make  a  conveyance  to  her 
husband.  (Meriam  v.  Harseriy  2  Barb.  Ch.  Rep.  232.  Jack- 
son V.  JStevenSj  16  John.  110.) 

Our  statutes,  as  the  legislature  well  knew,  have  always 
authorized  a  married  woman  to  convey  her  separate  real  estate 
by  deed,  by  the  observance  of  certain  prescribed  conditions. 
The  legislature  also  knew  that  a  married  woman  through  the 
medium  of  a  trustee  of  her  own  creation,  could  convey  her  real 
or  personal  estate  to  her  husband,  and  it  is  certainly  not  un- 
reasonable to  suppose  that  they  intended,  when  they  said  she 
might  convey  in  the  same  manner  and  with  the  like  effect  as 
*if  she  were  an  unmarried  female,  to  enable  her  to  do  directly 
what  she  might  do  indirectly  before.  This  is  no  novel  power 
conferred  by  the  legislature  upon  married  women,  and  whoever 
regards  it  in  any  such  light  is  liable  to  be  widely  and  fatally  mis- 
led. It  only  changes  the  form  of  executing  the  identical  power 
over  her  separate  estate  which  she  possessed  and  could  exer- 
cise before,  both  at  law  and  in  equity.  Originally,  at  conunon 
law  the  wife  could  neither  own  nor  enjoy  property  separately 
from  her  husband.  Whatever  belonged  to  her  before  cover- 
ture, or  came  to  her  afterwards,  passed  absolutely  to  the  hus- 
band, or  fell  under  his  exclusive  dominion.     But  as  civilization 
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aDd  refiDement  advanced,  and  the  true  position  of  woman  as  a 
member  of  society  came  to  be  better  understood  and  acknowl- 
edged, such  a  rule  was  found  to  be  intolerable,  and  it  has  ac- 
cordingly from  time  to  time  been  modified  by  legislation,  and 
the  interposition  of  courts  of  equity,  until  the  husband  has 
been  deprived  of  all  right  to  the  property  'of  his  wife,  and  all 
dominion  over  it,  except  by  her  free  or  voluntary  consent  or 
grant.  No  valid  argument,  as  I  conceive,  can  be  drawn  in  fa- 
vor of  the  implied  limitation  upon  the  right  of  conveyance 
contended  for,  from  the  exclusion  of  the  husband  from  the  list 
of  persons  from  whom  the  wife  may  take  property  to  be  held 
by  her  as  her  separate  property.  If  any  argument  is  to  be 
drawn  from  that  exception,  it  seems  to  me  it  must  be  one  fa- 
voring the  opposite  conclusion.  The  obvious  purpose  of  that 
exception  was  to  prevent  a  husband  in  that  way  putting  his 
property  out  of  ^his  hands  to  the  prejudice  of  his  creditors. 
And  the  fact,  as  has  been  before  suggested,  that  the  wife  is 
prohibited  from  taking  from  her  husband  while  no  restraint  is 
placed  upon  her  right  and  power  of  alienation,  is  a  strong  cir- 
cumstance to  show  that  no  such  restraint  was  intended.  We 
are  to  assume  that  the  legislature  understood  the  existing 
rules  of  law  and  equity,  and  the  necessary  effect  of  the  power 
to  a  married  woman  to  convey  and  devise  as  if  she  were  un- 
married. 

4.  There  is  no  rule  for  construing  statutes,  that  I  am  aware 
of,  which  would  authorize  the  courts  to  place  such  a  restriction 
upon  the  wife's  right  of  disposition.  When  the  statute  gives 
her  authority  to  convey  and  devise  her  separate  estate  in  the 
same  manner  and  with  the  like  effect  as  if  she  were  unmarried, 
without  any  qualification,  courts  are  bound  to  give  to  any 
conveyance  made  by  her  in  due  form  the  same  effect  they 
would  give  were  she  unmarried.  If  courts  may  say  that 
certain  conveyances  made  by  her,  of  her  separate  estate,  are 
ineffectual  and  void  by  reason  of  her  coverture  alone,  they 
simply  repeal  the  statute.  To  say  that  the  legislature  did  not 
intend  what  they  have  expressed  in  the  clearest  and  most  un- 
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equivocal  tenns,  is  to  set  aside  or  evade  their  authority.  The 
language  is  so  clear  and  explicit  that  there  is  no  room  for  in* 
terpretation  or  construction^  and  unless  we  have  the  right  to 
infer  that  the  legislature  did  not  intend  to  make  the  power  ho 
extensive,  hecause  we  may  happen  to  think  it  would  have  been 
unwise  in  them  to  do  so,  notwithstanding  their  plain  and  di* 
rect  expression  to  the  contrary,  the  question  of  intent  has  no 
place  in  the  discussion. 

5.  That  the  legislature  intended  to  make  a  complete  and 
radical  change  in  the  law,  in  respect  to  the  rights  of  enjoy- 
ment and  disposition  by  a  married  woman  of  her  separate 
property,  is  not,  and  catinot  be  successfully  questioned.  And 
it  seems  to  me  very  plain  that  the  inevitable  effect  of  giving  a 
married  woman  power  to  convey  and  devise  her  separate  prop^ 
erty  in  the  same  manner,  and  with  the  like  effect  as  if  she 
were  unmarried,  is  to  enable  her  to  convey  directly  to  her  hus- 
band, as  effectually  as  though  he  were  not  her  husband.  No 
one  will  pretend  that  she  could  do  so  at  common  law.  But 
the  only  reason  was  that  the  common  law  regarded  husband 
and  wife  as  but  one  person.  It  was  the  unity,  both  of  person 
and  interest,  which  prevented  their  contracting  with,  or  con- 
veying directly  to  each  other.  And  although  in  the  progress 
of  things  the  wife  was  first  by  the  process  of  fine  and  recovery 
enabled  to  alienate  her  separate  estate  at  law,  and  subsequent- 
ly by  statute,  it  was  still  as  a  married  woman  that  she  made 
the  disposition,  the  law  still  treating  her  to  a  certain  extent 
as  covert,  and  a  unit  with  her  husband.  But  this  statute 
separates  the  wife  entirely  from  the  husband,  and  completely 
dissolves  the  theoretical  unity  to  all  intents  and  purposes  as 
respects  the  possession,  enjoyment  and  disposition  of  her  sep- 
arate estate.  Since  this  statute  the  wife,  in  respect  to  her 
separate  estate,  stands  at  law  precisely  as  she  stood  before  in 
equity,  a  distinct  and  separate  individual,  capable  not  only  of 
owning  property  in  her  own  right,  but  of  exercising  and  enjoy- 
ing all  the  incidents  of  ownership,  free  use  and  disposition. 

Equity,  whose  function,  as  an  able  writer  has  graphically 
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flaid,  is  '  to  make  the  law  work  justice'  without  any  aid  from  ^ 
legislation,  first  devised  a  scheme  by  which  married  women 
were  enabled  to  hold  separate  property  and  thus  to  protect 
themselves  from  the  consequences  of  the  improvidence,  mis- 
fortunes or  misconduct  of  their  husbands.  This  was  by  the 
introduction  of  the  doctrine  of  separate  use  and  the  power  of 
disposition  by  appointment  This  power  might  be  vested  in 
the  female  by  the  grantor  of  the  estate,  or  it  might  be  reserved 
by  her,  by  agreement  before  marriage  with  her  husband.  In 
respect  to  such  property  held  to  the  separate  use  of  the  wife, 
she  was  always  r^arded  as  a/eme  sole,  and  where  she  had  the 
power  of  disposition,  she  could  in  equity  dispose  of  it  to  her 
husband  as  well  as  to  any  other  person,  they  being  regarded 
in  equity  as  they  are  in  fact,  two  distinct  persons ;  and  this 
she  could  do  directly  and  without  the  intervention  of  trustees. 
(Story's  Eq.  §  1395.  Bradish  v.  Gibbs,  3  John.  Ch.  R,  523, 
Methodist  Epis.  Church  v.  Jaques,  Id.  78 ;  .S'.  C.  17  John. 
78.  WaJlingford  v.  Allen,  10  Peters,  583.)  The  only  differ- 
ence  a  court  of  equity  made  between  a  disposition  by  the  wife 
to  a  stranger,  or  to  her  husband,  was  that  the  court  would 
scrutinize  the  latter  more  closely  to  see  that  no  undue  influ- 
ence had  been  exercised  by  the  husband.  And  they  always 
exercised  the  like  care  and  caution  when  she  conveyed  to  the 
husband  through  the  medium  of  a  third  person.  The  reason 
why  she  was  allowed  in  equity  to  make  a  disposition  of  her 
property  to  her  husband  was,  that  in  respect  to  such  property 
she  should  be  regarded  as  9^  feme  sole  notwithstanding  her 
coverture.  The  same  consequences  must,  I  think,  flow  frorii 
the  statute  which  gives  a  married  woman  power  to  convey  her 
separate  estate,  and  the  same  effect  to  her  conveyance  as  thoug};^ 
she  were  a/eme  sole.  And  I  can  have  no  doubt  that  the  leg- 
islature intended  to  place  the  legal  rights  of  a  married  woman 
upon  the  same  footing,  in  this  respect,  with  her  then  existing 
rights  in  equity.  No  power  of  disposition  can  now  be  neces- 
sary, other  than  what  the  statute  confers.  The  statute  is  the 
general  power,  and  renders  all  special  powers  unnecessary. 
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My  conclusion,  therefore,  is  that  the  conveyance  in  question 
is  a  valid  conveyance,  and  vested  in  the  defendant  a  perfect 
title  at  law.  It  is  not  essential  to  the  validity  of  a  deed,  in 
law,  that  the  consideration  specified  in  it,  or  any  portion  of  it, 
should  be  in  fact  paid.  It  is  sufBcient  if  it  is  stated  in  the 
deed  to  have  been  paid.  {Meriam  v.  Harsen,  2  Barb.  Ok  232.) 

If,  however,  I  am  mistaken  in  this  conclusion,  I  am.  clearly 
of  the  opinion  that  the  deed  may  be  sustained  in  equity.  The 
plaintiffs  come  into  equity  to  have  the  deed  set  aside,  and  must 
show  that  the  conveyance  is  not  only  void  in  law,  but  that  in 
equity  it  ought  not  to  be  upheld.  Equity  has  always  upheld 
conveyances  which  were  void  at  common  law,  where  equity 
and  justice  demanded  it.  And  this,  whether  the  estate  con- 
veyed were  a  legal  or  an  equitable  estate.  There  lire  no  facts 
established  by  the  evidence  in  this  case,  which  would  justify  a 
court  of  equity  in  setting  aside  this  deed  as  unjust  or  inequi- 
table. On  the  contrary,  the  evidence  shows  quite  satisfacto- 
rily, that  the  conveyance  was  the  voluntary  act  of  the  wife, 
and  that  she  made  it  in  pursuance  of  a  request  from  her  father, 
from  whom  she  received  the  money  with  which  the  land  was 
purchased,  and  her  promise  to  him  that  she  would  convey 
it  to  her  husband  after  his,  her  father's,  decease.  The  tend- 
ency of  all  the  evidence  in  the  case  is  to  disprove  any  undue 
influence  on  the  part  of  the  husband.  I  shall  not,  however, 
enlarge  upon  this  branch  of  the  case,  but  content  myself  with 
merely  stating  my  conclusions. 

I  have  not  failed  to  study  with  care  and  interest  the  very 
learned,  ample  and  thorough  brief  and  points  presented  by 
the  plaintiff's  counsel.  But  the  view  I  have  taken  of  the  case 
has  rendered  it  unnecessary  to  examine  the  numerous  and  in- 
genious positions  there  taken,  in  detail,  or  to  comment  upon 
the  numerous  authorities  cited  in  their  support.  The  case  is 
new,  and  one  of  great  interest,  in  view  of  the  principle  in- 
volved, and  it  is  to  be  hoped  may  result  in  settling  the  law 
applicable  to  such  cases,  after  a  careful  review  of  my  judg- 
ment and  opinion  in  the  premises. 
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The  defendants  must  therefore  have  judgment  in  the  action, 
for  their  c  )stB." 

Judgment  was  rendered  accordingly,  and  the  plaintiffs  ap- 
pealed. 

Geo,  T.  Spencer  J  for  the  appellants. 

J.  HerroUy  for  the  respondents. 

The  decision  made  at  special  term  was  affirmed  at  a  general 
term  held  at  Auburn,  June  5,  1860,  and  the  foregoing  opin- 
ion adopted,  as  the  opinion  of  the  court.  Present,  Smithy 
Knox  and  Johnson^  Justices. 


COLBURN  V8.  WOODWORTH. 

Where  a  party  enten  into  a  contract  to  work  for  another  for  a  term  of  years, 
at  a  spedfled  sum  per  annum,  payable  quarterly,  and  is  discharged  by  his 
employer  before  the  end  of  the  term,  he  has  three  remedies,  either  of  which 
he  may  pursue  at  his  election.  1.  He  may,  the  moment  the  contract  is 
broken,  bring  a  special  action  to  recover  the  damages  arising  from  the 
breach ;  2.  He  may  treat  the  contract  as  rescinded,  and  immediately  sue  on 
the  quantum  meruit ^  for  the  work  actually  performed ;  or  8.  He  may  wait 
Until  the  termination  of  the  period  for  which  he  was  hired,  and  claim  as 
damages  the  wages  agreed  to  be  paid,  by  the  contract. 

But  a  party  cannot,  under  such  circumstances,  pursue  all  these  remedies,  in 
separate  actions.  An  action  upon  one,  and  judgment  upon  it,  will  operate 
as  a  bar  to  any  further  action. 

Thus,  if  a  person,  hired  for  three  years,  is  discharged  by  his  employer  during 
the  second  quarter,  and  sues  to  recover  for  arrears  of  wages,  and  damages 
for  the  breach,  and  recovers  a  judgment  for  one  quarter's  wages,  this  will  be 
a  bar  to  a  second  suit,  upon  the  same  contract,  for  wages  of  the  subsequent 
quarters  of  the  first  year  and  damages. 

And  this,  notwithstanding  the  referee  decided,  in  the  former  action,  that  the 
plaintiff  could  only  recover  one  quarter's  wages,  and  the  court  ordered 
judgment  in  accordance  with  such  decision. 

If  a  party  submits  his  claim,  to  be  passed  upon,  this  will  operate  as  a  bar  to 
a  subsequent  suit,  even  though  the  decision  of  the  court  thereon  be  errone- 
ous ;  provided  the  cause  of  action  has  then  accrued. 

The  error,  if  any,  must  be  corrected  in  that  action,  by  review  of  the  verdict  or 
jwlgment;  and  not  by  a  new  action  for  the  same  oause. 
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ACTION  brought  to  recover  wagea,  under  a  contract  to 
work  for  the  plaintiff  for  three  years,  from  August  Ist,  1857,  # 
payable  quarterly,  and  damages  for  a  breach  of  the  contract 
by  the  defendant,  in  discharging  the  plaintiff  from  his  em- 
ployment, on  the  26th  December,  1867,  without  cause.  The 
defendant  pleaded  and  proved  that  in  January,  1858,  after 
the  plaintiff  was  discharged,  he  commenced  an  action  in  this 
court  against  the  defendant,  and  in  his  complaint  claimed  one 
quarter's  wages,  and  damages  for  the  vFrongful  discharge  on 
the  26th  of  December,  set  forth  in  the  present  complaint. 
That  issue  was  joined  and  the  cause  referred,  and  the  referee 
reported  in  favor  of  the  plaintiff,  for  one  quarter's  wages,  (less 
the  value  of  his  lost  time  and  payments  made  to  him,)  and 
^'  that  the  second  quarter  of  the  contract  not  having  expired 
when  the  suit  was  commenced,  he  is  not  entitled  to  recover 
for  the  payment  of  that  in  this  action.''  The  plaintiff  had 
judgment  on  the  report.  The  court,  on  the  trial  in  this  ease, 
rejected  evidence  offered  to  show  that  the  plaintiff  had  been 
ready  to  perform,  and  had  been  out  of  employment  since  his 
discharge,  and  granted  a  motion  for  a  nonsuit,  on  the  ground 
that  the  former  action  was  a  bar  to  the  present  claim.  The 
plaintiff's  counsel  excepted,  and  the  court  ordered  that  the 
exceptions  be  heard  at  the  general  tena, 

J,  C.  Cochrane^  for  the  plaintiff. 

H.  jS.  SddeUy  for  the  defendant. 

Btf  the  Court,  Johnson,  J.  The  only  question  here  pre- 
sented is,  whether  the  former  action,  brought  by  the  plaintiff, 
to  recover  damages  against  the  defendant  for  a  breach  of  the 
same  contract,  is  a  bar  to  this  action.  The  plaintiff,  in  the 
former  action  counted  upon  a  breach  of  the  contract  by  the 
defendant,  in  discharging  him  from  further  work  and  labor, 
under  the  contract,  and  refusing  to  allow  him  to  work  any 
longer  under  the  same,  and  claimed  damages  by  reason  of  such 
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breach^  and  for  loss  of  employment  and  inability  to  obtain  other 
employment  on  terms  as  favorable  as  he  had  secured  by  the 
agreement. 

The  plaintiff  in  this  action  avers  the  same  identical  breach^ 
and  the  right  of  action  is  predicated  entirely  upon  it.  It  is 
true^  that  in  addition  to  his  other  damages,  he  now  claims  for 
wages  according  to  the  contract,  for  the  three  quarters  of  the 
year  ending  on  the  1st  of  August,  1858.  But  this  is  not  for 
services  rendered  under  the  agreement,  but  the  claim  for  com- 
pensation is  founded  upon  the  alleged  offer  and  readiness  of 
thp  plaintiff  to  work  according  to  the  agreement,  and  the  de- 
fendant's refusal  to  allow  him  to  do  so.  This,  however,  makes 
no  difference  in  the  nature  of  the  action.  It  is  still  founded 
upon  the  breach  of  the  contract  by  the  defendant,  and  not 
upon  its  performance  by  the  plaintiff.  It  is  entirely  clear  that 
the  two  causes  of  action  are  identical,  however  the  measure  of 
damages  claimed  may  be  varied.  On  the  former  trial,  the 
referee,  as  it  appears,  found  as  matter  of  fact  that  the  defend- 
ant had  wrongfully  put  an  6nd  to  the  contract  as  alleged  in  the 
complaint,  without  any  fault  on  the  part  of  the  plaintiff,  but 
held  nevertheless,  as  matter  of  law,  that  the  plaintiff  was  not 
entitled  to  damages,  for  such  breach,  but  must  wait  until 
another  payment  became  due  by  the  tentis  of  the  agreement, 
before  he  could  maintain  an  action  for  such  oause.  In  this 
the  referee  was  clearly  mistaken.  A  party  discharged  under 
such  circumstances  has  three  remedies^  either  of  which  he 
may  pursue  at  his  election.  First,  he  may  bring  a  special  ac- 
tion to  recover  the  damages  arising  from  such  breach ;  and  this  ^ 
remedy  he  may  pursue  the  moment  the  contract  is  broken. 
Secondly,  he  may  treat  the  contract  as  rescinded,  and  imme- 
diately sue  on  the  qtiantum  meruit,  for  the  work  actually  per- 
formed. Or,  thirdly,  he  may  wait  until  the  termination  of 
the  period  for  which  he  was  hired,  and  claim  as  damages  the 
wages  agreed  to  be  paid  by  the  contract.  (See  2  Smith's  Lead 
UaeeSy  p.  27,  notes  to  Cutter  v.  Powell.)  It  is  manifest,  how- 
ever, that  a  party  under  such  circumstaaoes  could  not  pursue 
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all  these  remedies,  in  separate  aotions.  An  action  upon  one, 
and  judgment  upon  it,  would  operate  as  a  bar  to  any  further 
action.  This  necessarily  results  from  the  doctrine  that  a  party 
cannot  split  up  a  demand,  and  maintain  several  actions  for 
ihe  same  cause.  (Fish  v.  Folleyy  6  HiU,  54.  Bendemagle  v. 
Cocks,  19  Wend.  207.) 

It  is  claimed  on  the  part  of  the  plaintiff,  that  the  referee  in 
the  former  action,  having  decided  that  no  action  could  he 
maintained,  for  the  cause  alleged,  and  judgment  having  been 
entered  upon  his  report  in  accordance  with  such  decision,  it 
cannot  operate  as  a  bar  to  this  action.  But  the  rule  is  other- 
wise. If  the  party  submits  his  claim  to  be  passed  upon,  it 
will  operate  as  a  bar,  if  the  decision  is  erroneous,  the  same  as 
though  it  were  not,  if  his  cause  of  action  has  then  accrued. 
The  error  must  be  corrected  in  that  action,  by  review  of  the 
verdict  or  judgment,  and  not  by  a  new  action  for  the  same 
cause.  (Brockioay  v.  Kinney y  2  John,  210.  Platner  v.  Best, 
11  id.  530.  PhUlipa  v.  JSertci,  16  id  136.  Goxom  &  EUTs 
Notes,  842,  3,  956,  7.) 

There  can  be  no  doubt  that  the  cause  of  action  here  alleged 
is  in  its  nature  indivisible.  All  the  damages  which  the  plain- 
tiff could  under  any  circumstances  recover,  were  such  as  flow- 
ed directly  and  necessarily  from  the  breach,  which  is  the  sole 
cause  of  action.  The  contract  is  not  in  the  nature  of  a  con- 
tinuing covenant,  like  a  covenant  running  with  land.  It  is 
idle  to  suppose  that  when  such  a  contract  has  been  once  put  an 
end  to,  by  one  party,  entirely,  though  without  sufficient  cause, 
and  the  other  party  has  brought  his  action  for  the  damages  oc- 
casioned by  such  breach,  and  had  the  judgment  of  the  court 
upon  his  claim,  the  contract  still  remains  in  force,  so  as  to  en- 
title such  other  party  to  the  compensation  provided  for  in  case 
of  its  performance.  When  the  action  is  brought  to  recover 
damages,  for  a  breach  of  that  character,  it  is  necessarily  an 
election,  on  the  part  of  the  party  prosecuting  it,  to  consider  the 
^  contract  at  an  end,  so  far  at  least  as  performance  on  his  part 
is  concerned.    The  action  operates  as  a  rescission  by  him  as  to 
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further  performaDce.  If  the  party  thtis  situated  brings  his 
action  before  the  entire  measnre  of  damages  has  been^  filled,  or  i^ 
before  the  damages  have  all  become  known,  so  as  to  be  sos- 
oeptible  of  proof,  it  is  his  folly,  or  misfortune.  He  cannot 
sever  them,  and  recover  part  in  one  action,  and  the  residue, 
when  discovered,  in  another.  But  the  question  as  to  what 
damages  the  plaintiff  ought  to  recover  as  hb  compensation, 
does  not  arise  here.  That  question  necessarily  arose  in  the 
other  action,  and  should  have  been  there  determined.  That 
action  being  a  bar,  the  nonsuit  was  properly  granted. 

New  trial  denied. 

[Cattoa  Gbvxral  Txbx,  June  4,  1860.     SmUh,  Knox  and  Jaknum, 
JnsUces.] 


Fbanoes  a.  Bbown,  by  Isaac  0.  Brown,  her  guardian,  V8. 
Ths  Nbw  Tobk  Centbal  Bail  Boad  Oompant. 

Where  a  person,  while  tnTeling  hi  a  public  stage  coach,  receives  an  fatfnry,  hi 
consequence  of  the  carelessness  and  negHgence  of  another,  and  brings  an  » 
scUon  to  recover  damages  for  the  injury,  the  plaintiff  is  chargeable  with/ 
the  negligence,  if  any,  of  the  driver  of  the  stage ;  and,  for  the  purposes  of  i 
the  action,  such  negligence  of  the  driver  is  to  be  regarded  as  the  negligence 
oftheplahitiit 

Where  it  is  not  entirely  clear,  from  the  evidence,  in  such  an  action,  that  the 
negligence  of  the  driver  contributed  to  the  itiwry,  the  case  should  be  sob- 
mitted  to  the  jury,  for  their  determination. 

f[IS  was  an  action  to  recover  damages  for  injuries  sustain* 
ed  by  the  plaintiff  in  consequence  of  the  carelessness  and 
negligence  of  the  defendant,  its  servants  and  agents.  The 
plaintiff  on  the  21st  of  October,  1858,  had  employed  one 
Thomas,  the  owner  and  driver  of  a  stage  coach  running  fix>m 
Albion  to  Batavia,  to  cany  her  to  Elba,  a  place  between  those 
villages,  and  had  taken  her  seat  in  the  stage  with  other  passen- 
gers. The  usual  route  was  across  the  track  of  the  defendant's 
rail  road.  The  stage  started  at  about  ten  o'clock  in  the  mom- 
VoL.  XXXL  26 
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ing^  which  was  about  the  time  when  a  regular  passage  train 
usually  passed  over  the  rail  road.  On  this  occasion  the  con* 
ductor,  in  order  to  drop  a  car  at  Albion,  had  divided  the  train 
into  three  parts,  with  one  or  more  brakemen  on  each  section. 
Thomas  knew  of  the  passage  of  this  train  at  that  hour.  On 
approaching  the  rail  road,  he  discovered  the  train,  which  was 
moving  at  the  rate  of  from  eight  to  twelve  miles  an  hour,  and 
stopped  his  horses.  After  the  main  train  had  passed,  that  is, . 
the  engine  and  ten  or  twelve  freight  cars  attached,  he  started 
again,  and  went  to  within  three  rods  of  the  track,  when  he 
saw  a  single  car  approaching,  and  stopped  again.  When  that 
car  had  passed,  not  seeing  any  others,  he  again  started  ahead, 
with  the  view  of  driving  across  the  track.  He  immediately 
discovered  two  other  cars  coming.  Instead  of  stopping  and 
jerking  his  horses  back,  he  raised  his  whip,  hit  his  horses,  and 
attempted-  to  cross  the  track  ahead  of  these  two  cars,  and  the 
hind  part  of  his  carriage  was  struck  by  the  cars.  The  allied 
injury  occurred  in  thi^  way. 

The  judge  was  requested  to  nonsuit  the  plaintiff  on  the 
grounds ;  1.  That  the  plaintiff  had  fstiled  to  show  that  the 
injury  complained  of  was  occasioned  without  fault  on  her  part. 
2.  That  the  evidence  showed  that  Thomas,  who  was  employed 
by  the  plaintiff,  was  himself  negligent,  and  that  his  negligence 
contributed  to  produce  the  injury.  3.  That  the  proof  failed  to 
show  negligence  on  the  part  of  the  defendant  4.  That  upon 
the  undisputed  facts  of  the  case,  the  plaintiff  was  not  l^ally 
entitled  to  recover.  The  motion  for  nonsuit  was  denied,  and 
the  judge  submitted  it  to  the  jury  as  a  question  of  fact,  to  de^ 
termine,  1.  Whether  Thomas,  the  driver  of  the  stage,  was 
guilty  of  negligence  in  attempting  to  cross  the  defendant-s  road 
under  the  circumstances  disclosed  by  the  evidence.  2.  Whether 
the  defendant  was  guilty  of  n^ligence,  in  passing  the  crossing 
with  the  cars  detached  from  the  engine.  3.  Whether  Thomas 
having  seen  the  single  car  detached  from  the  main  traip,  it 
was  not  a  matter  of  prudence  for  him  to  look  and  ascertain  if 
there  were  not  other  detached  cars,  before  att^mptipp  to  o^xnss 
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the  track.  The  defendanf  8  counsel,  in  respect  to  each  of  these 
propositions,  claimed  that  they  should  be  decided  by  the  court 
as  questions  of  law,  and  duly  excepted  to  the  ruling  of  the 
judge  submitting  them  to  the  jury. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  $500 ; 
and  the  defendant,  upon  a  case,  moved  for  a  new  trial. 

Benedict  it  MartindaUy  for  the  plaintiff! 

O.  JET.  Palmer  J  for  the  defendant. 

By  the  Court,  Johnson,  J.  It  is  insisted  by  the  defend- 
ant's counsel,  that  the  carelessness  of  the  stage  driver  contri- 
buted to  the  injury  sustained  by  the  plaintiff,  and  that  the 
case,  on  this  point,  is  so  clear,  upon  all  the  evidence,  that  it 
ought  not  to  have  been  submitted  to  the  jury,  but  should  have 
been  determined  hy  the  court,  as  a  question  of  law. 

The  plaintiff's  counsel  contends  that  the  plaintiff  is  in  no  [ 
respect  responsible  for  the  carelessness  of  the  driver  of  the  j 
stage,  in  which  she  was  riding  at  the  time  of  the  injury,  it  be- 1 
ing  a  public  conveyance  for  all  persons,  and  the  plaintiff  only 
an  ordinary  passenger.    To  sustain  this  position  the  counsel  ^ 
refers  us  to  the  case  of  Knapp  v.  Baggj  (18  How.  Pr.  B.  165.) 
That  was  a  private  carriage,  in  which  the  plaintiff  was  riding 
with  her  brother,  and  the  judge  at  the  circuit  held  that  she 
was  not  chargeable  with  the  negligence  of  the  driver,  with 
whom  she  was  riding.    It  must  be  admitted  that  that  was  a 
stronger  case  against  the  plaintiff  than  this,  where  the  driver 
was  exercising  a  public  employment  as  a  carrier  of  passengers. 
But  that  was  a  decision  upon  a  trial  at  the  circuit,  and  is  not 
entitled  to  any  great  weight  as  an  authority.    And  with  all 
respect,  I  am  entirely  satisfied  that  the  decision  is  not  law. ; 
This  question,  of  passengers  who  have  received  injuries  while 
traveling  in  public  conveyances,  such  as  omnibuses  and  ves- 
sels, being  chargeable  vrith  the  negligence  of  the  persons  in 
charge  of  such  conveyances,  in  actions  brought  by  them  to  re- 
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cover  for  such  injarieSy  was  very  fully  and  thoroughly  discussed, 
by  the  ablest  counsel,  before  the  common  bench,  in  England, 
in  the  cases  of  Thorogood  v.  Thorogood  and  CatUn  v.  EUU^ 
(65  E.  Q,  L.  114,)  and  the  judges  unanimously  held  that  the 
passenger  bringing  the  action  against  the  proprietors  of  the 
other  carriage,  or  vessel,  which  directly  caused  the  injury,  was 
chargeable  with  the  negligence  of  the  person  in  charge  of  the 
conveyance  in  which  he  was  riding,  the  same  as  though  it  were 
his  own.  The  principle  seems  to  be,  that  the  passenger  hav- 
ing selected  his  conveyance,  and  entered  into  a  contract  with 
the  owner,  to  convey  him  safely,  has  a  remedy  against  such 
owner,  for  any  injury  occasioned  by  the  negligence  of  his 
servant,  in  managing  and  conducting  such  conveyance,  and 
must  take  the  consequences  of  any  default  of  the  servant  or 
driver  whom  he  thought  fit  to  trust,  as  to  all  injuries,  from 
other  persons,  during  the  passage.  {See  also  the  case  of 
Brigga  v,  The  Orand  Junction  Railway  Co.,  ZM.&  W.  244.) 
The  judge  at  the  circuit,  however,  placed  the  case  in  this  re- 
spect, upon  the  true  ground,  and  charged  the  jury  that  the 
negligence  of  the  driver,  if  any,  must  be  regarded,  for  all  the 
purposes  of  the  action,  as  the  negligence  of  the  plaintiff. 

The  only  question  is,  whether  upon  the  whole  evidence  it 
was  so  clear  that  the  negligence  of  the  driver  contributed  to 
the  injury,  that  the  case  ought  not  to  have  been  submitted  to 
the  jury.  In  view  of  all  the  facts  and  circumstances  proved 
upon  the  trial,  I  am  of  the  opinion  that  it  was  a  proper  case 
to  be  passed  upon  by  a  jury.  It  is  not  every  case  of  negligence 
on  the  part  of  a  plaintiff,  which  will  preclude  him  from  re- 
covering for  an  injury  occasioned  by  the  negligence  of  the  de- 
fendant. To  have  that  effect,  his  negligence  must  be  such 
that  he  might,  with  ordinary  care,  have  avoided  the  conse- 
quences of  the  defendant's  negligence.  It  is  true  that  a  per- 
son crossing  a  railway  track  is  bound  to  use  his  eyes,  and  ears, 
to  discover  and  avoid  danger ;  and  if  he  fails  to  do  this,  and 
receives  an  injury  which  he  might  otherwbe  have  avoided,  he 
will  not  be  allowed  to  recover. 
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But  here,  it  is  apparent  that  the  driTer  was  on  the  lookout 
He  first  stopped  to  let  the  engine  and  train  pasd,  and  then 
started  and  stopped  again  to  let  a  detached  car  which  had  heen 
switched  off  pass,  before  approaching  the  track.  He  then 
started  again,  supposing  only  one  car  had  been  switched  off^ 
and  got  BO  near  the  track  that  the  heads  of  the  horses  were 
over  the  rail,  when  he  saw  the  other  cars  coming,  which  had 
also  been  detached  from  the  train,  about  two  rods  distant 
Under  these  circumstances  I  think  it  was  a  fair  question  for 
the  jury,  whether  the  driver  exercised  ordinary  care  and  pru- 
dence, in  starting  his  team  the  second  time,  after  the  single 
detached  car  had  passed,  without  waiting  to  ascertain  whether 
other  cars  had  not  also  been  detached,  and  were  coming  be- 
hind the  single  car ;  and  also  the  question  whether  the  driver 
used  ordinary  care  and  prudence,  in  attempting  to  cross  the 
track,  after  he  saw  the  cars,  which  immediately  caused  the 
injury,  approaching.  Every  one  knows  that  the  most  careful 
and  experienced  driver  has  not  the  same  immediate  control 
over  the  motions  and  speed  of  his  team,  however  safe  and 
manageable,  that  a  footman  has  over  his  own,  when  approach- 
ing a  railway  track,  where  trains  are  likely  to  pass.  The  driver 
whose  attention  is  necessarily  more  or  less  directed  to  his  team, 
has  not  the  same  opportunity  to  observe  every  thing  which 
may  be  approaching.  And  it  is  quite  obvious  that  in  a  given 
position  it  might  be  the  height  of  care  and  prudence,  in  a  dri- 
ver, to  attempt  to  cross  with  his  team,  when  it  would  be  inex- 
cusable negligence  and  rashness  in  a  footman  to  do  so.  All 
these  were  questions  of  fact  which  were  submitted  to  the  jury, 
as  appears  from  the  case,  with  great  care  and  fairness ;  and  as 
we  think  it  was  not  a  case  for  a  nonsuit,  a  new  trial  must  be 
denied. 

[Catvoa  QiNBftAi^  Tbbv,   June  4,  1860.     8mM,  Knox  and  JohntoHt 
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Where  a  grant  for  a  Taluable  coDsideration  is  made  to  one  person,  and  the 
consideration  therefor  is  paid  by  another,  no  interest,  legal  or  equitable, 
Tests  in,  or  results  to,  the  latter,  upon  which  a  Judgment  and  execution  can 
attach. 

The  trust  which  in  such  cases — where  a  ftandulent  intent  is  not  disproved — 
results,  under  the  statute,  in  fiiTor  of  the  creditors  of  the  party  paying 
the  consideration,  to  the  extent  that  may  be  necessary  to  satisfy  their  de- 
mands, is  a  trust  which  can  only  be  enforced  in  equity. 

A  creditor  at  large  cannot  institute  such  a  suit  in  equity,  before  the  recorety 
of  a  judgment  in  our  courts,  and  the  return  of  an  execution  issued  thereon 
unsatisfied. 

A  Judgment  recovered  in  another  state  does  not  constitnte  a  sufficient  basis 
for  a  suit  in  equity  to  enforce  a  trust  in  fitror  of  the  Judgmeht  creditor.  The 
plaintiff  must  first  sue  upon  such  Judgment,  here,  and  recover  a  new  judg- 
ment and  issue  an  execution  thereon,  and  have  it  returned  unsatisfied,  and 
thus  establish  the  liftct  that  he  has  exhausted  his  remedy  at  law. 

APPEAL  from  a  judgment  entered  at  a  special  term^  upon 
demurrer  to  the  complaint.  The  complaint  alleged  that 
daring  the  year  1856^  the  plaintiffii  were  copartners,  doing 
business  as  such  in  the  city  of  St.  Louis,  in  the  state  of  Mis- 
souri, as  wholesale  grocers  and  dealers  in  wines  and  liquors. 
That,  as  such  copartners,  they  sold,  and  from  time  to  time 
delivered,  on  various  credits,  various  amounts  of  groceries, 
wines,  liquors  and  merchandise,  during  the  years  1856  and 
1857,  to  the  defendant  Albion  W.  Bostwick,  who  was  then  a 
resident  of  and  doing  business  at  Winona,  in  the  (now)  state 
of  Minnesota.  That  on  or  about  the  5th  day  of  September, 
1857,  the  plaintiffs  and  the  said  Albion  W.  Bostwick  ac- 
counted together,  of  and  concerning  the  said  sales,  and  on 
such  accounting  the  said  Bostwick  was  found  indebted  to  the 
plaintiilis  in  the  sum  specified  in  the  notes,  copies  of  which 
were  annexed  in  a  schedule ;  and  that  he  thereupon  made  and 
executed  the  said  promissory  notes  and  delivered  the  same  to 
the  plaintiffs,  who  have  ever  since  continued  to  be,  and  now 
are,  holders  and  owners  of  the  same.  That  at  the  time  of 
obtaining  said  credits  and  of  the  making  of  said  notes,  Bost- 
wick was  the  owner  of  and  in  the  possession  of  a  stock  of  gro- 
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cteries,  winee,  liquors  and  merchandise,  at  Winotia.  That 
afterwards,  and  after  the  matnrity  of  said  notes,  said  Bost- 
wick  sold  and  exchanged  the  said  stock  of  groceries,  &c.  to 
and  with  one  Lemuel  C.  Porter,  then  of  Winona  aforesaid, 
but  formerly  of  Moravia,  Cayuga  county.  New  York,  who  im- 
mediately thereafter  entered  into  possession  of  the  same. 
That  a  very  hrgd  part  of  the  consideration  for  such  sale  and 
transfer  of  said  stock  of  groceries  &c  to  Porter,  by  said  Bostwick, 
was  the  conveyance,  by  Porter  to  Bostwick,  of  a  £Gtrm  lying 
in  Moravia  aforesaid,  consisting  of  about  150  acres  of  land. 
That  the  said  stock  of  goods  fta  so  sold  by  Bostwick  to  Por- 
ter, was  worth,  at  the  time  of  said  sale,  the  sum  of  $5500, 
and  that  the  value  of  said  farm,  at  the  time,  i^as  $5000  and 
over.  That  afterwards,  and  in  the  month  of  April,  1858, 
Bostwick  caused  the  conveyance  for  said  Iknd  to  be  made  and 
delivered  by  Porter  and  wife  to  MoUie  M.,  wife  of  the  said 
Albion  W.  Bostwick,  so  as  to  vest  in  her  the  l^al  title  to  the 
said  land.  That  the  said  deed  was  so  taken  by  her,  upon  the 
consideration  aforesaid,  without  any  consideration  paid  there- 
for by  her.  That  afterwards,  and  in  the  month  of  June,  1858, 
the  said  Albion  W.  Bostwick,  and  Mollie  M.,  his  wife,  made 
and  executed  their  certain  deed  for  said  premises  to  Samuel 
W.  Bostwick  of  Cadiz,  Ohio,  upon  the  nominal  consideration, 
as  expressed  in  the  said  deed,  of  $4000 ;  that  no  considera- 
tion was  in  bet  paid  by  Samuel  W.  Bostwick  for  said  con- 
veyance ;  that  the  said  Samuel  W;  is  the  father  of  the  said 
Albion  W.,  and  was  well  acquainted  with  the  fact  that  the 
deed  from  Porter  and  wife  to  said  Mollie  M.  was  without  con- 
sideration paid  therefor  by  her,  and  that  the  same  was  held 
in  trust  by  her  for  the  plaintiffs,  as  the  creditors  of  Albion 
W.)  existing  at  the  time  of  such  conveyance  to  the  extent  of 
their  said  demands ;  that  he  was  aware  of  the  existence  of  the 
plaintiffs'  demands  against  the  said  Albion  W.,  and  that  he 
took  the  conveyance  of  the  farm,  charged  with  the  equitable 
lien  thereon  of  the  plaintiffs,  as  such  creditors.  That  on  the 
20th  day  of  August,  1858,  in  the  district  court  of  the  third 
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judicial  district^  Winona  oonnty,  Minnesota,  the  plaintiflb 
oommenoed  a  snit  against  the  said  Albion  W.  Bostwick,  by 
the  aervice  npon  him,  personally,  on  that  daj,  of  a  Bummona 
isaoing  out  of  said  court  in  favor  of  the  plaintiflb,  in  due  form 
of  law,  which  was  duly  served,  and  that  snch  proceedings  were 
had  that  on  the  25th  day  of  September,  1868,  judgment  was 
duly  ilendered  in  said  suit  against  said  defendants,  upon  the 
notes,  for  $4181.68,  and  the  judgment  roll  was  filed  in  the 
dork's  office  of  said  district  court,  and  judgment  duly  docketed 
in  the  clerk's  offiioe  of  the  said  county  of  Winona,  in  the  state 
of  Minnesota.  That  afterwards,  and  on  the  11th  day  of  Oc- 
tober, 1858,  ezfication  was  duly  issued  upon  said  judgment 
to  the  sheriff  of  the  said  county  of  Winona,  agahist  the  prop- 
erty of  the  said  defendant,  which  was  duly  returned  unsatis- 
fied. That  the  said  Albion  W.  Bostwick  was,  at  the  date  of 
the  said  notes,  and  from  thence  hitherto  has  been,  and  now 
is,  a  vesident  of  Winona  aforesaid ;  that  he  is  insolvent,  and 
that  he  has  no  property  within  the  state  of  New  York,  except 
the  equitable  rights  in  the  farm  at  Moravia  aforesaid,  out  of 
which  to  collect  the  judgment  of  the  plaintifi  against  him, 
above  stated..  That  the  said  Mollis  M.  resides  with  her  said 
.  husband  at  Winona,  and  that  Samuel  W.  Bostwick  resides 
at  the  town  of  Cadiz,  in  the  state  of  Ohio.  That  Albion  W. 
Boetwidc  paid  the  entire  consideration  for  the  land  so  con- 
veyed by  Porter  and  wife  to  Mollie  M.  Bostwick,  and  that  she, 
the  said  Mollie  M.,  paid  no  part  thereof.  That  Samuel  W. 
Bostwick  was  a  voluntary  grantee  of  the  land,  with  notice  of 
the  above  mentioned  facts,  constituting  the  said  Mollie  M. 
trustee  of  the  creditors  of  her  husband  as  aforesaid,  and  that 
tiiey  are  remediless,  except  by  and  through  the  equity  powers 
of  this  court  the  said  deeds  shall  be  declared  fraudulent  as  to 
these  plaintifb,  to  the  extent  of  their  said  judgment  and  costs, 
as  such  creditors.  Wherefore  the  plainti£Ei  demanded  judg- 
ment, that  the  deed  from  Porter  and  wife  to  Mollie  M.  Bost- 
wick be  declared  fraudulent,  as  to  the  plaintifb,  to  the  extent 
of  their  judgment  and  costs ;  and  that  the  deed  from  Albion 
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W.  BoBtwick,  and  Mollk  M.  his  wife,  to  Samuel  W.  Boat- 
irick  be  declared  firaadoltat  as  to  these  plaintiffii,  to  the  like 
extent ;  and  that  the  said  Mollie  M.  Bostwick  and  the  said 
Samuel  W.  Bostwick,  or  one  of  them,  be  declared  to  be  trus- 
tees, or  a  trustee  of  the  plaintifb,  as  such  creditors,  to  the 
extent  aforesaid ;  and  that  the  land  in  the  said  deeds  described, 
or  so  much  thereof  as  shall  be  necessary  to  pay  the  judgment 
and  costs,  be  sold,  and  that  out  of  the  avails  thereof  the  said 
judgment  be  paid,  together  with  costs. 

To  this  complaint  the  defendant  Samuel  W.  Bostwick  de- 
murred, and  assigned  the  following   causes  of  demurrer: 

First  That  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  him.  Second.  That  the 
plaintiflB  are  creditors  at  laige,  without  judgment  against 
either  of  the  defendants.  Third.  That  the  complaint  does 
not  show  that  the  plaintiffs  have  acquired  any  lien  on  the 
lands  and  premises  mentioned  in  the  complaint,  or  that  they 
have  any  right  to  question  the  validity  of  the  transfer  of  said 
lands  and  premises  to  Samuel  W.  Bostwick.  Fourth.  That 
the  defendant  Samuel  W.  Bostwick  is  not  a  proper  party  to 
this  action. 

The  judge,  at  special  term,  ordered  judgment  for  the  de- 
fendant S.  W.  Bostwick,  on  the  demurrer ;  with  leave  to  the 
plainti£b  to  amend  on  payment  of  costs.  The  plaintiffs  ap- 
pealed 

Wm.  AUeny  for  the  plaintiffs. 

Charge  Bathbufij  for  the  defendants. 

By  the  Caurty  E.  Darwin  SmTH,  J.  The  case  of  Oarfidd 
▼.  Hotmaker  (15  N.  T.  Sep.  475)  decides  that  where  a  grant 
for  a  valuable  consideration  is  made  to  one  person  and  the 
consideration  therefor  is  paid  by  another,  no  interest,  legal  or 
equitable  vests  ia  or  results  to,  the  person  paying  the  consider- 
ation, upon  which  a  judgment  and  execution  can  attach.    And 
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it  also  decides  that  the  trust  vhich^  under  sec.  62,  art  2dj 
part  2y  chap.  1  of  the  revised  statates,  entitled  ^^Of  uses  and 
tmsts/'  (1  B.  8. 728,)  in  such  cases,  where  a  fraudulent  intent 
is  not  disproved,  '^results  in  favor  of  the  creditors  of  the  party 
paying  such  consideration,  to  the  extent  that  may  he  neces- 
sary to  satisfy  their  just  demands,''  is  a  trust  which  can  only 
be  enforced  in  equity.  The  only  question  which  remains  in 
this  case  is  whether  a  creditor  at  lai^  can  institute  such  a 
suit  in  equity  before  the  recovery  of  a  judgment  in  onr  courts 
and  the  return  of  an  etecution  issued  thereon  unsatisfied. 
The  plaintiffs  have  recovered  a  judgment  upon  their  demands^ 
in  the  state  of  Missouri ;  but  that  judgment  is  of  no  force 
here,  except  as  a  conclusive  adjudication  which  precludes  an 
inquiry  into  the  merits  of  the  original  claim  of  the  plaintiffii. 
Before  it  can  be  enforced  here  the  plaintiffs  must  sue  it  over 
and  recover  a  judgment  in  our  courts.  The  remedy  in  the 
courts  of  equity  in  this  state  to  enforce  a  judgment  against 
equitable  property  or  interests,  can  only  be  resorted  to  after 
the  remedy  at  law  upon  the  judgment  is  duly  exhausted  by  the 
return  of  an  execution  thereon  unsatisfied.  (2  John,  Ch.  Bq^. 
144.  Wiggins  v.  Armstrong^  Id.  283.  4  id.  671.  3  Barb. 
Ch,  Bep.  46.)  The  doctrine  of  these  cases  has  been  reafiSrmed 
since  the  code,  in  Oreenwood  ei  al.  v.  Broadhead  et  al. 
(8  Barb.  693,)  and  in  Orippen  v.  Hudson^  (3  Kem.  161.) 
Before  the  return  of  an  execution,  suits  in  equity  have  been 
and  may  be  instituted  to  remove  fraudulent  incumbrances 
which  obstruct  the  collection  of  judgments  at  law.  But  in 
no  case,  that  I  am  aware  of,  have  suits  in  equity  been  main* 
tained  to  reach  equitable  assets,  or  obtain  payment  of  judg- 
ments, until  the  remedy  at  law  had  been  duly  exhausted.  It 
|s  true,  in  this  case,  that  a  judgment  recovered  in  this  state 
upon  the  plaintiffs'  demands  will  not  be  a  lien  upon  the  prem- 
ises described  in  this  complaint,  according  to  the  decision  in 
the  case  of  Oarfidd  v.  Hatmaker^  {mpra^  but  it  is  neverthe- 
less essential  to  establish  that  the  plaintiffii  are  creditors,  un- 
der the  statute,  of  the  defendant  Albion  M.  Bostwick ;  and 
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the  return  of  an  execution  nnsatufied  is  essential  to  establish 
the  tact  that  the  plainti£b  have  exhaasted  their  remedy  at  law 
and  that  the  defendant  has  not  real  or  personal  property  suffi- 
cient to  satisfy  such  judgment,  subject  to  levy  and  sale  upon 
execution.  I  think  the  decision  at  special  term  was  correct, 
and  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

[MoNXOB  OtMSBAL  ITbxm,  liETch  5,  1)360,     WelUst  Johtitoh  and  SmUhf 
Jttrtiees.] 


Lkwib  and  others  V8.  MoMillen  and  others.  loieram 

At  Uw,  a  Tendor  cannot  recoyer  the  purchase  money  agreed  to  be  paid  by 
the  purchaser,  nor  the  amonnt  of  a  note  given  as  collateral  security  for  the 
payment  of  an  installment  thereof,  unless  he  is  able  to  give  a  good  title  to 
aB  ttie  lands  described  in  the  agreement. 

Th^  ikct  that  the  purchaser  still  remains  in  possession  of  the  premises,  and  has 
not  surrendered  the  same  to  the  vendor,  will  not  prevent  his  setting  up,  as 
a  defense  to  an  action  on  a  note  given  for  the  purchase  money,  the  inability 
of  the  tendor  to  giVe  a  good  title  to  a  portion  of  the  premises. 

f[IS  action  was  brought  to  recover  the  amount  of  a  promis- 
sory note  for  $1000,  made  by  the  defendant  McMillen  as 
principal  and  the  other  defendants  as  his  sureties,  and  was  tried 
at  the  Ontario  circuit  in  April,  1899.  It  was  proved  on  the 
trial  that  the  plaintifis,  who  were  assignees  of  one  Cuyler  Trask, 
on  the  21st  April,  1857,  entered  into  a  contract  with  McMillen 
to  sell  to  him  a  farm  in  the  town  of  Victor,  containing  about  96 
acres  of  land,  at  $^34.50  per  acre.  By  the  contract  McMillen 
agreed  to  pay  $1500  of  the  purchase  money  as  follows :  $300 
on  the  16th  May,  1857;  $200  on  the  Ist  day  of  November, 
1857,  tad  $1000  on  the  Ist  day  of  May,  1858.  A  deed  was 
then  to  be  executed  and  a  bond  and  mortgage  given  by  Mo- 
Millen for  the  residue  of  the  purchase  money.    The  note  in 
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BQit  was  given  as  a  farther  collateral  sectuitj  for  the  payment 
of  the  $1000  infltallment,  payable  the  Ist  day  of  May^  1858« 
HoMiUen  entered  into  possession  of  the  fitrm  at  or  about  the 
date  of  the  contract,  and  paid  the  first  two  installments  of 
$300  and  $200  promptly.  Before  the  Ist  of  May,  1858,  Me- 
Millen  had  discovered  that  as  to  18  acres  of  the  farm  the 
plaintiff  had  no  title.  And  on  that  day  McMillen  tendered 
to  the  plaintiff  the  amount  of  the  installment  then  due,  and 
required  the  plainti£b  to  give  him  a  conveyance  which  should 
vest  in  him  the  title  to  the  whole  land  purchased.  This  the 
plaintiffs  declined  to  do,  on  the  ground  that  they  were  unable 
to  give  a  perfect  title.  McMillen,  who  offered  to  give  the 
bond  and  mortgage  specified  in  the  contract,  after  the  refusal 
of  the  plaintiffs  to  give  the  deed,  further  offered  to  surrender 
the  possession  of  the  premises,  and  required  the  plaintiffi  to 
refund  what  he  had  paid.  This  the  plaintiffs  declined.  At 
this  interview  it  was  agreed  between  the  parties,  that  they 
would  postpone  the  time  for  performance  of  the  contract  to 
the  5th  day  of  May,  and  would  meet  on  that  day  at  Canan- 
daigua.  On  the  5th  May  the  parties  again  met,  at  Canandai- 
gua,  and  the  plaintiffs  offered  to  execute  a  deed  of  the  farm, 
but  did  not  claim,  then,  that  they  had  any  title  to  18  acres  of 
the  land.  It  was  proved  on  the  trial,  that  the  farm  was  oc- 
cupied by  one  Norman  Brace,  who  claimed  the  same  as  owner, 
prior  to  1808,  in  which  year  he  died  intestate,  without  issue, 
leaving  a  widow.  The  land  then  passed  by  inheritance  to  Jo- 
seph Brace,  the  father  of  Norman.  Joseph  Brace,  in  1809, 
conveyed  the  undivided  half  of  the  land  to  Joanna  Brace,  the 
widow  of  Norman ;  and  in  1813  died  intestate,  leaving  several 
children  his  heirs  at  law.  There  was  a  parol  partition  between 
the  heirs  of  Joseph  Brace  and  Joanna  Brace,  by  which  one 
half  the  farm,  including  the  18  acres,  was  set  off  to  the  heirs 
of  Joseph  Brace  in  severalty.  Joseph  Brace  being  indebted 
at  the  time  of  his  death  and  his  personal  estate  being  insuffi- 
cient to  pay  his  debts,  the  half  of  the  farm  so  set  apart  to  the 
heirs  of  Joseph  Brace  was  ordered  by  the  surrogate  of  Ontario 
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ooanty,  to  be  sold  by  his  administratora.  The  administrator 
sold  cinder  bis  order,  all  except  tbe  18  acres  above  mentioned, 
and  realized  sufficient  from  tbe  sale  to  pay  the  debts,  leaving 
the  18  acres  the  property  of  Brace's  heirs.  Joanna  Brace, 
after  the  partition,  married  one  Aac  Marsh,  and  with  her 
husband  continued  to  occupy  the  half  of  the  farm  set  off  to 
her,  until  her  death.  The  18  acres  above  referred  to  was  not 
cultivated.  It  was  wood  land.  Mrs.  Marsh  occupied  some 
part  of  it  during  her  life,  but  uniformly  disclaimed  any  title 
or  ownership  to  it.  The  judge  at  the  circuit  decided  that  the 
defendants  had  failed  in  their  defense ;  that  before  McMillen 
could  set  up  the  breach  claimed,  by  reason  of  the  defect  in 
the  plainti£b'  title,  he  must  surrender  the  possession  of  the 
premises  to  the  pluntiff ;  that  so  long  as  he  continued  in  pos- 
session he  must  be  deemed  to  have  elected  to  continue  the 
contract  in  force,  and  directed  the  jury  to  find  for  the  plain- 
tiff, and  they  found  accordingly. 

The  defendants'  counsel  excepted  to  the  ruling  and  decision 
of  the  judge.  The  exceptions  were  ordered  to  be  heard  in  the 
first  instance  at  the  general  term. 

B.  Mathews  J  for  the  appellants, 

James  G.  Smithy  for  the  plaintifis. 

By  the  Cawrty  E.  Darwin  Skith,  J.  The  promissory  note 
upon  which  this  action  is  brought  being  collateral  to  the  in- 
stallment of  the  same  amount  upon  the  contract  between  the 
plaintiffs  and  the  defendant  McMillen,  an  action  thereupon 
clearly  cannot  be  maintained,  unless  the  plaintiff  could  main- 
tain an  action  on  the  contract,  for  the  principal  debt.  By  the 
terms  of  the  contract,  the  defendant  McMillen  was  to  pay  the 
$1000,  the  amount  of  the  note,  to  the  plaintiffii,  on  the  1st 
of  May  thereafter,  (May  1st,  1858,)  and  on  such  payment  the 
plaintiffs  were  to  convey,  by  a  good  and  sufficient  deed,  the 
jsreaofes  therein  described ;  and  McMillen  was  also,  at  the 
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same  time^  to  execute  a  bond  and  mortgage  for  the  balance 
of  the  purchase  money.  These  acts  were  to  be  performed 
simultaneously.  In  such  cases  neither  party  can  maintain  an 
action  without  showing  nerformance,  or  an  offer  to  perform, 
on  his  part  (Tompkina\  MioU,  5  Wend.  498.  Judaon  v. 
WasSyllJokn.  525.    20  id.  15.) 

If  this  aotion  were  upon  the  contract,  the  plaintiff  would 
be  bound  to  aver  the  delivery,  or  a  tender,  of  a  deed  suffi- 
cient and  effectual  to  pass  a  good  title  to  all  the  premises  de- 
scribed. {Fletcher  v.  Button,  4  Comst.  396.)  But  the  action 
being  upon  the  note,  the  plaintiff  was  not  bound  to  count 
upon  the  contract,  or  refer  to  it  in  his  complaint  While 
this  does  not  affect  the  substantial  rights  of  the  parties,  it 
casts  upon  the  defendants  the  burden  of  showing  the  pkintifib' 
default,  by  way  of  defense.  This  the  defendants  attempted 
to  do,  at  the  trial,  by  showing  that  they  were  ready  on  the 
Ist  of  May  to  pay  the  $1000,  and^offered  to  perform,  but  the 
plaintiffs  did  not  perform  in  fact,  and  were  not  ready  or  able 
to  perform  on  their  part,  but  in  hat  had  not  and  could  not 
give  a  good  title  to  all  the  premises  described  in  the  contract 
The  disposition  of  the  cause  at  the  circuit  assumes  that  the 
defense  was  so  far  established.  The  case  was  withdrawn  from 
the  jury  and  a  verdict  ordered  for  the  plaintiff,  on  the  express 
ground  that  the  defendant  could  not  set  up  the  breach  of  the 
contract  by  the  plaintiff,  by  reason  of  the  defect  in  their  title, 
until  McMillen  had  first  surrendered  the  possession  of  the 
premises ;  and  that  so  long  as  he  remained  in  possession  he 
must  be  deemed  as  having  elected  to  continue  the  contract  in 
force.  This,  it  seems  to  me,  was  a  mistaken  view  of  the  rights 
of  the  parties  as  they  appeared  at  the  trial  The  ruling  at 
the  circuit  would  have  been  entirely  correct  if  the  aefendant 
McMillen  had  been  plaintiff  and  the  action  had  been  brought 
to  recover  the  consideration  money  paid  on  the  contract  In 
such  case  a  party  s^  ..ig  to  rescind  a  contract  must  restore 
all  he  has  received  under  it  and  place  the  opposite  party  in 
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hk  original  poeition.  (U  Barb.  294.  2  id.  82.  2  Hia,2S8. 
1  Denio,  73.) 

But  this  is  not  the  case  of  the  rescission  of  a  contract.  The 
defendants  did  not  seek  to  rescind  the  contract  They  simply 
resisted,  by  way  of  defense,  the  daim  of  the  pkintifis  to  com- 
pel performance  on  the  part  of  McMillen,  while  the  plainti£b 
themselves  were  in  de&olt,  and  were  not  able  to  perform. 

Certainly,  if  the  plaintiffs  cannot  give  a  good  title  to  this 
fiurm,  they  should  not  recover  the  amount  of  the  note.  It 
may  be  that  in  equity  the  plaintiffs  may  compel  a  specific  per- 
formance of  this  contract,  as  was  done  in  the  case  of  Jfore  v. 
Smedburgh,  (8  Paige,  600.)  But  at  law  they  cannot  recoyer 
on  it  or  on  the  note  in  this  suit  given  as  collateral  thereto,  un« 
less  they  can  give  a  good  title  to  all  the  lands  therein  described. 
I  cannot  conceive  how  the  possession  by  McMillen  of  the  farm 
has  any  thing  to  do  with  the  question  whether  the  plaintiffii 
can  maintain  an  action  at  law  on  the  contract  of  McMillen  or 
the  note  of  this  defendants.  I  think  there  should  be  a  new 
trial,  with  costs  to  abide  the  event 

[MovKOB  OnvBRAL  TxBM,  March  6,  1860.  FiriZet,  Jb^iucm  and  SmUh, 
jQrtioea.] 


Chapman  vs.  Thb  New  Yobk  Centbal  Bail  Boad 
Company. 

B.  was  a  day  laborer,  employed  continuoiuly  npoQ  the  track  of  the  defend- 
ant*' rail  road,  at  a  fixed  rate  of  wages  per  day,  with  an  understanding 
that  the  defendants  were  to  be  at  liberty,  after  the  expiration  of  fl/s  regn- 
lar  hours  for  labor,  to  require  his  senrices  in  case  of  any  accident,  or  the 
occnrreDce  of  any  thing  endangering  the  running  of  the  road,  when  he  was 
to  be  allowed  for  extra  time,  and  paid  accordingly ;  and  that  if,  at  any  time 
after  he  had  performed  his  day's  labor,  ha  s|iw  any  thing  amiss,  he  should, 
without  being  specially  required  to  do  so,  give  all  necessary  attention  to  it. 
ffeld  that  the  negligence  of  B.  in  taking  down,  and  failing  to  replace,  a  set 
of  ban,  in  th^  fence  of  the  defendant,  opposite  the  plaintiff's  land,  in  con- 
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Mqnanoe  of  which  the  hones  of  the  latter  strayed  upon  the  track  of  the 
rail  road,  in  the  night,  and  were  killed  by  the  locomotive,  was  the  negli- 
gence of  the  defendants,  for  which  they  were  liable  in  damages. 

ACTION  to  recover  the  value  of  a  span  of  horses  belonging 
to  the  plaintiff^  which  were  killed  by  a  locomotive,  on  the 
defendants'  rail  road.  The  cause  was  referred  to  a  referee, 
who  found  the  following  facts,  viz :  That  the  defendants,  dur- 
ing the  year  1857,  were  and  still  are  a  corporation,  engaged 
in  operating  the  rail  road  mentioned  in  the  complaint.  That 
the  horses  of  the  plaintiff,  mentioned  in  the  complaint,  in  the 
night  of  the  last  day  of  September,  1857,  escaped  firom  the 
pasture  of  the  plaintiff,  adjoining  the  defendants'  road,  in  the 
town  of  Palmyra,  on  the  track  of  the  said  road,  through  a 
bar-way  in  the  fence  of  the  defendants,  while  the  bars  were 
down,  and  while  on  the  track  they  were  struck  by  a  locomo- 
tive of  the  defendants,  while  they  were  running  on  the  road, 
and  killed.  That  the  bars  were  taken  and  left  down  by  one 
Byan,  who  was  at  the  time,  and  had  been  for  more  than  a 
year  previous,  in  the  employment  of  the  defendants  as  a  day 
laborer,  continuously,  at  a  fixed  rate  of  wages  per  day,  of 
about  twelve  hours,  payable  once  {t  month,  up  to  the  first  day 
of  the  month.  It  was  understood  between  him  and  the  de- 
fendants, that  in  virtue  of  that  employment  the  defendants 
were  at  liberty,  after  the  expiration  of  his  regular  hours  for 
labor  for  any  day,  to  require  his  services  in  case  of  any  acci- 
dent, or  the  occurrence  of  any  thing  endangering  the  running 
of  the  road,  when  he  was  to  be  allowed  for  extra  time,  and 
paid  accordingly ;  and  further,  that  if  at  any  time  after  he  had 
performed  his  day's  labor  he  saw  any  thing  amiss,  he  should, 
without  being  specially  required  to  do  so,  give  all  necessary 
attention  to  it.  The  value  of  the  horses  at  the  time  they 
were  killed  was  found  to  be  $310. 

The  referee  found  as  conclusions  of  law,  fix)m  these  facts, 
that  under  this  employment,  thus  understood,  it  was  the  duty 
of  Byan,  as  the  servant  of  the  defendants,  which  he  thereby 
became  for  the  purpose,  to  replace  the  bars,  and  his  omission 
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to  do  00  W16  negligence  of  the  defendants,  for  whidi,  and  ihe 
killing  of  the  hones,  in  conseqnenoe  of  it,  thqr  were  liable  in 
this  action.  That  the  plaintiff  was  entitled  to  recover  of  the 
defendants  in  this  action,  as  the  damage  sustained  hj  him  by 
reason  of  the  premises,  the  sum  of  $310,  and  interest ;  for 
which  sum  he  ordered  judgment  in  his  favor,  besides  costs, 
and  the  defendant  appealed. 

0.  JET.  Palmer^  for  the  appellant 

J.  PeddiCj  for  the  plaintiff. 

By  the  Court,  E.  Dabwik  Smith,  J.  The  plaintiff  in  this 
case  has  lost  his  span  of  horses  without  any  n^Iigence  or 
fuilt  on  his  part,  through  the  negligence  of  the  witness  Syan^ 
a  servant  or  laborer  in  the  anploymmit  of  the  defendants. 
Byan  was  a  day  laborer  employed  upon  the  track  of  the>d«* 
fendants"  rail  road,  and  in  building  and  repairing  fences  under 
a  fbreman  having  the  chaige  or  oversight  of  a  particular  sso- 
tion  of  the  road.  Each  foreman  employed  his  own  hands, 
and  they  were  paid  at  a  fixed  rate  of  wi^;eaper  day,  montUji; 
The  referee  finds  as  matter  of  &ct  that  it  was  understood  be^ 
tween  Byan  and  the  defendants  that  in  virtue  of  his  employ- 
ment the  defendants  were  at  liberty,  afl;er  the  expiration  of 
his  regular  hours  for  labor,  to  xiequire  his  services  in  case  of 
any  accident  or  the  occorrence  of  any  thing  endangering  the 
ginning  of  tiie  road,  when  he  was  to  be  allowed  for  extra  time 
and  paid  accordingly;  and  further,  that  if  at  any  time* after 
he  had  performed  his  day's  labor  he  eaw  any  thing  amufdy  he 
ehauld  without  being  specially  required  to  do  eOy  giw  aU  ne^ 
ceseary  attention  to  it.  Upon  this  finding  on  the  £Mts>  tiie 
conclusion  of  the  referee  in  respect  to  the  law,  that  ^^  it  was 
the  duty  of  Byan,  as  the  servant  of  the  defendants,  ta  replace 
the  bars  in  the  defendants'  fence,''  the  taking  and  leaving 
down  of  which  was  the  cause  of  the  escape  of  the  plaintiff' 
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horseB  from  his  lot  and  of  their  loss,  ^^  and  that  his  omission 
to  do  80  was  the  negligence  of  the  defendants^  for  which  and 
the  killing  of  the  horses  in  consequence  of  it,  they  are  liable/' 
is  clearly  legitimate  and  proper. 

As  an  original  question  I  should  have  found  some  difficulty 
in  coming  to  the  same  conclusion  upon  the  facts,  with  the 
referee,  upon  the  evidence.  It  seems  to  me  that  the  duty  of 
Byan  was  rather  one  of  imperfect  obligation  than  a  fixed, 
certain  duty,  arising  from  his  contract  of  employment  But 
the  witness  swears  unqualifiedly  that  his  day%  work  com- 
menced at  7  A.  M.,  and  ended  at  6|  P.  M. ;  and  he  further 
says,  ^^  and  if  I  saw  any  thing  amisSy  after  thaty  I  had  to  do 
it"  It  was  certainly  amiss  for  him  not  to  put  up  the  bars  in 
question,  which  he  took  out  and  left  out  himself.  He 
also  said,  '^  It  was  part  of  my  business,  when  I  saw  a  fence 
down,  to  put  it  up ;  and  in  case  a  bar  was  broken  to  put  in 
another  one.''  Upon  this  and  the  other  evidence  in  the  case 
we  cannot  say,  I  think,  that  the  referee  was  not  warranted  in 
finding  on  the  facts  as  he  has  done ;  or  at  least  I  do  not  think 
we  are  at  liberty  to  reverse  this  judgment  on  the  ground  that 
the  finding  is  entirely  without,  or  against,  evidence,  even 
though  we  might  have  come  to  a  different  conclusion  on  the 
facts.  I  am  not  sure  that  this  judgment  is  not  sustainable 
upon  the  ground  that  the  defendants  employed  and  kept  and 
continued  this  man  Byan  in  their  employment,  under  the  cir- 
cumstances of  this  case;  the  foreman  in  particular,  under 
whom  he  worked,  being  well  acquainted  with  the  fact  that 
he  was  addicted  to  habits  of  intoxication.  With  such  habits 
he  was  put  and  kept  in  a  position  on  the  defendants'  road 
which  enabled  him  to  commit  the  gross  act  of  negligence  in 
question.  As  the  defendants  have  thereby  caused  the  loss  of 
the  plaintiff's  horses,  I  am  not  clear  that  this  judgment  can« 
not  be  sustained  on  this  express  ground.  At  least  it  is  quite 
apparent  that  they  ought  to  suffer  the  consequences  resulting 
from  this  negligence  of  their  servants,  rather  than  the  plain-? 
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tiff,  who  is  without  fault ;  and  io  this  view  of  the  eqtiitiea 
of  the  parties,  I  can  hardly  think  it  oar  duty  to  interfere  with 
this  judgment. 
The  judgment  should  therefore  be  affirmed. 

pioNBOB  Gbbbbal  Tbbm,  March  6, 1860.     WeOet,  Smiih  and  Johfuon, 
Jnatioea.] 


NiAGABA  District  Bank  vs.  The  Faibman  &  Willard 
Machine  Tool  Manufactubing  Company. 

A  bUl  of  exchange  addressed  to  the  drawees  at  the  town  or  city  in  which  they 
reside,  may  be  accepted  payable  at  some  particular  bank  or  place  within 
the  limits  of  such  town  or  city. 

Bui  an  acceptance,  making  the  bill  payable  at  a  diffreni  plaet  from  that  in 
which  the  drawee  resides,  is  a  material  departure  from  the  tenor  of  the  bill ; 
and  a  presentment  of  the  bill  for  payment  at  the  place  where  it  is  by  the 
acceptance  made  payable,  will  not  be  sufficient  to  charge  the  drawers. 

THIS  was  an  appeal  from  a  judgment  ordered  at  a  special 
term,  after  a  trial  at  the  circuit  by  the  court,  without  a 
jury.  The  action  was  brought  against  the  defendant,  which 
is  a  manufacturing  corporation,  incorporated  under  the  gen- 
eral manufacturing  law  of  this  state,  as  the  drawer  of  a  bill 
of  exchange,  drawn  upon  the  firm  of  A.  Yerrington  &  Co. 
The  defendant  had  its  place  of  business  in  the  dty  of  Boches- 
ter.  A.  Yerrington  &  Co.  resided  at  Cobourg,  in  Upper  Can- 
ada. The  draft  was  drawn  by  J.  W.  Bissell,  describing 
himself  as  treasurer  of  the  defendant,  payable  to  the  order  of 
himself,  upon  A.  Yerrington  &  Co.,  and  addressed  to  them  at 
Cobourg.  The  draft  was  accepted  by  Yerrington  &  Co.,  pay- 
able at  the  bank  of  Upper  Canada,  Port  Hope.  The  draft 
was  presented  for  payment  at  the  Bank  of  Upper  Canada,  in 
Port  Hope.  No  notice  of  non-payment  was  given  to  the  de- 
fendant, but  a  notice  was  addressed  by  the  notary,  by  mail,  to 
"J.  W.  Bissell,  Esq.,  Bochester,  N.  Y.''    There  was  no  evi- 
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denoe^  on  the  trial,  of  any  other  presentment  or  notice  of  non- 
payment to  charge  the  defendant ;  nor  was  there  any  evidence 
to  show  that  the  notice  addressed  to  Bissell  ever  came  to  the 
knowledge  of  the  defendant.  The  judge  before  whom  the 
cause  was  tried  having  rendered  a  judgment  for  the  plaintiff^ 
the  defendant  excepted  and  appealed  to  the  general  term. 

S.  MathewSj  for  the  appellant 

G.  F.  Daf^orth,  for  the  plaintiff. 

By  the  Court,  E.  Dabwin  Smith,  J.  The  acceptance  of 
the  draft  in  this  case  by  the  drawees,  by  writing  their  copart- 
nership name  upon  it,  was  a  proper  acceptance  according  to 
the  terms  of  the  bill.  Upon  this  acceptance  the  holders 
would  have  been  bound  to  present  the  bill  for  payment  to  the 
acceptors,  at  their  place  of  residence  at  Cobourg.  But  this 
acceptance  is  of  no  avail  to  the  plaintiff,  for  it  is  not  pretended 
that  it  was  at  all  acted  upon  by  presentment  at  that  place,  or 
protested  for  non-payment  upon  personal  demand  of  the  ac* 
ceptoiB  at  their  place  of  residence. 

The  rights  of  the  parties,  therefore,  depend  entirely  upon 
th^  question  whether  the  acceptance  of  the  bill,  also  indorsed 
tinereon  by  the  drawees  in  the  words  following,  ^^  Accepted  and 
payable  at  the  Bank  of  Upper  Canada^  Fort  Hopej"  is  a 
valid  acceptance,  so  as  to  dispense  with  a  personal  demand  of 
the.  drawees  at  their  place  of  residence.  There  is  no  proof  ia 
the  case  showing  the  relative  distance  of  Port  Hope  from  Co- 
bourg,  the  place  of  residence  of  the  acceptors,  and  though  the 
court  may  not  be  bound  to  take  judicial  notice  of  the  politi- 
cal divisions  of  foreign  countries,  we  must  know  that  Fort 
Hope  and  Cobourg  are  two  distinct  places,  and  must  neces- 
sarily consider  that  the  place  where  this  bill  was  made  paya- 
ble by  this  special  acceptance  thereof,  was  not  the  place  of 
residence  of  the  acceptors. 

If  the  Bank  of  Upper  Canada^  where  this  bill  was  made 
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payable  by  tbe  aooeptors,  was  located  in  the  same  d^/or 
town,  or  village  where  such  acceptors  resided^  according  to  the 
case  of  the  Troy  GUy  Bank  v.  Lauman^  (19  N.  Y.  Rep.  4fI7,) 
the  acceptance  payable  at  snch  a  bank  would  have  been  en- 
tirely proper.  Such  acceptance  is  not  a  departure  from  Hkb 
tenor  of  the  bill.  It  merely  fixes  a  place  of  payment  for  the 
mutual  conv^ence  of  the  acoeptors  and  the  holder^  and  can 
work  no  possible  injury  to  the  drawer  or  indorseiB  as  it  will 
not  aiffect  the^'TTie  for  the  presentment  of  the  bill  to,  or  lor  the 
service  of  notice  of  non-payment  on  the  parties  entitled  to  such 
notieei 

But  an  acceptance  of  a  Ull  at  a  different  place  from  that  of 
tiie  raidenoe  of  the  drawee^  by  necessary  implication  from  this 
case  of  the  Troy  Oity  Bank  r.  Lauman^  must  be  a  material 
departure  from  the  bill  This  must  be  so  upon  principle. 
The  acceptance  becomes  a  jmrt  of  the  bill,  and  any  material 
variance  from  the  tenor  and  import  of  the  bill,  made  in  the 
terms  or  manner  of  the  acceptance,  taken  or  assented  to  by  the 
holder^  must  be  at  his  own  risk  and  must  discharge  tbe  drawer^ 
if  due  presentment  is  not  afterwards  made  at  the  proper  place 
and  due  notice  given  of  the  non-payment  of  the  biU.  This 
was  the  principle  asserted  in  the  case  of  WoodwoHh  v.  The 
Bank  of  America^  (19  John,  391,)  where  a  promissory  note 
was  made,  dated  at  Albany  and  indorsed  in  blank.  After  the 
indorsement  of  the  note  a  memorandum  was  written  on  the 
margin,  ^'  payable  at  the  Bank  of  America.'^  This  was  held 
to  be  a  material  alteration  of  the  bill,  because  it  made  it  pay- 
able at  a  different  place  frx)m  the  residence  of  the  maker,  and 
dispensed  with  a  personal  demand  upon  him  for  payment  and 
extended  the  time  for  the  receipt  of  a  notice  of  the  dishonor 
of  the  note.  This  case  is  within  the  principle  of  that  case. 
Port  Hope,  where  the  Bank  of  Upper  Canada  is  located,  is,  I 
understand,  distant  about  ten  miles  from  Oobourg ;  but  so  flur 
as  the  proof  shows  in  this  case  it  may  be  100  miles  or  mora 
In  such  a  case  the  materiality  of  the  alteration  of  the  bill  itt 
the  mode  of  its  acceptance  would  be  quite  apparent    It  might 
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make  a  di£Ference  of  several  days  in  the  time  of  the  receipt  by 
the  drawer  of  the  notice  of  non-paTmeiit.  If  the  place  of  pay- 
mentj  in  such  a  case,  may  be  fixed  ten  miles  distant  from  the 
place  of  residence  of  the  acceptor,  it  may  be  100  or  150  miles 
with  equal  reason.  I  think  there  can  be  no  safe  role,  ejcoept 
to  confine  the  power  of  designation,  by  the  acceptor,  of  the 
place  of  payment,  to  some  place  within  the  limits  of  his  own 
dty,  town  or  village.  ' 

This  question  is  very  elaborately  discussed  in  the  answers 
of  the  twelve  judges  of  England  to  an  inquiry  of  the  house  of 
lords  in  the  case  of  Boioe  v.  Toung,  reported  in  6  JBng.  Com. 
Law  Rep.  63,  {8.  C.  2  Brod.  dk  Bing.  165.)  In  that  case  all 
the  judges,  in  opinions  given  seriatim,  substantially  agreed  in 
opinion  that  ^'a  qualified  acceptance,  making  the  bill  paya- 
ble at  another  town,  taken  by  the  holder  without  the  assent 
of  the  drawer,  would  discharge  the  drawer."  (See  opinion  of 
Best  J.y  p.  66 ;)  and  that  such  acceptance  would  be  a  mate- 
rial  departure  from  the  bill,  if  it  affected  the  question  of  tim>e 
in  making  demand  and  giving  notice  to  the  drawer  and  in- 
dorseiB.  The  same  {Hrinciple  is  asserted  in  the  case  of  Walker 
V.  The  Bank  of  the  State  of  New  York,  (13  Barb.  636.) 

It  is  the  right  of  the  drawer  or  indorser  of  negotiable  paper 
to  have  it  presented  to  the  acceptor  or  maker  for  payment  at 
his  place  of  residence,  unless  it  is,  on  the  face  of  the  paper, 
originally,  made  payable  at  some  specific  place,  with  the  single 
exception  made  and  allowed  in  the  case  of  The  Troy  City 
Bank  v.  Lauman,  supra;  Spies  v.  CrUmorey  (1  Comst.  321 ;) 
Anderson  v.  Drake,  (14  John.  114;)  Taylor  v.  Snyder, 
(3  Denio,  145.) 

The  bill  of  exchange  in  this  case  was  not  properly  presented 
for  payment  at  the  Bank  of  Upper  Canada,  Port  Hope,  so  as 
duly  to  protest  it  for  non-payment,  as  against  the  drawers^ 
but  it  should  have  been  presented  personally  to  the  acceptor, 
at  Cobourg.  It  not  having  been  so  presented  and  notice  of 
non-payment  duly  given,  the  drawers  were  not  properly 
charged  by  the  notice  given,  and  are  not  liable  on  the  bill 
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This  view  of  the  plaintiffs'  rights  as  shown  at  the  trial  being 
condnsiYe  of  the  case,  it  is  nnneoessaty  to  examine  the  other 
qaestions  presented.  The  judgment  should  be  reversed  and 
a  new  trial  granted. 

New  trial  granted,  with  costs  to  abide  the  event 

[Catuoa  Obvkbal  Tbbm,  Jnne  4, 1860.  SmUh,  Johmon  and  Knox,  Juk 
tices.] 
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The  crediton  of  a  diBSolvad  insolTeiit  corporation  hare  an  equitable  lien  iq^ 

its  aaaete,  in  the  bands  of  another,  for  the  payment  of  their  debts. 
And  it  matters  not  whether  the  person  holding  the  assets  sought  to  be  charged 

came  by  them  Ikirly,  or  by  force  or  frand ;  unless  lie  has  acquired  a  higher 

or  better  equity  to  snch  assets  than  the  creditor. 
When  a  tand  exists  in  this  state,  which  onr  own  dtisens  are  entitled  to  have 

applied  to  the  payment  of  their  debts,  the  conrts  will  detain  and  appropriate 

the  ftbid,  although  the  persons  holding  it  may  be  accountable  to  a  foreign 

Jurisdiction,  in  reference  to  iL 
The  court  will  not,  in  such  a  case,  disregard  the  rights  of  other  parties,  but  it 

win  ascertain  them,  and  apply  that  portion  which,  after  snch  investigatioo, 

is  found  to  belong  to  our  own  dtisens. 

THE  questions  in  this  case  were  presented  by  demurrers  to 
the  second  and  third  causes  of  action  set  forth  in  the 
complaint.  These  demurren  were  sustained.  There  having 
been  issues  of  &ct  on  the  first  cause  of  action^  and  judgment 
by  de&ult  against  the  plaintiff  on  that  cause  of  action,  after 
the  demurrers  to  the  second  and  third  causes  of  action  were 
sustained,  final  judgment  was  rendered  in  favor  of  the  defend- 
ant for  costs.  The  plaintiff  appealed  firom  the  final  judgment 
The  &cts,  as  alleged  in  the  second  count  or  cause  of  action, 
and  admitted  by  the  demurrer,  are  as  follows :  On  the  27th 
day  of  February,  1850^  a  general  banking  law  was  enacted  by 
the  legislature  of  New  Jersey.  By  this  law  the  treasurer  of 
state  was  authorized  to  issue  circulating  notes  to  any  associa- 
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tion  orgaaiied  under  the  law,  on  the  deposit  with  him  of 
certain  «tatestocs]aiy  which  notes  the  asBOciation  was  then 
itiliidriBed  to  pint  in  circolation  as  money,  on  the  conditions 
named  in  the  act.  Any  number  of  persons  not  less  than  seven 
might  associate  under  said  act,  by  making  aad  signing  a  cer- 
tificate under  their  hands  and  seals,  specifying  the  name  of  the 
association,  its  place  of  business,  the  amount  of  capital  stoclc, 
the  number  of  shares,  the  names  and  residence  of  the  stock- 
holders and  the  amount-subsoribed  by  each  of  them,  and  the 
term  of  duration  of  the  association ;  which  certificate  should 
be  proved  and  acknowledged,  and  recorded  in  the  office  of  the 
secretary  of  state  and  of  the  clerk  of  the  county ;  and  on  the 
malmg  wd  recording  lihereof,  the  said  associfttes  should  be- 
come a  body  politic  and  corporate,  clothed  with  the  banking 
powers  conferred  by  the  act.  On  the  24th  day  of  November, 
1851,  the  defendant  associated  himself  with  six  other  persons 
under:  saad  act,  and^  they  filed  tbdur  certificates  of  organization, 
duly  signed,  sealed  and  acknowledged,  in  the  clerk's  office  of 
the  county  of  Cape  May,  on  the  5th  of  December,  1851 ; 
wherein  they  designated  the  bank  as  the  "  American  Exchange 
Baa^>  and  ^^Cape  May>  Court  House,  in  the  county  of  Cape 
May  and  state  of  New  Jersey,''  as  its  place  of  business;  the 
amount  of  the  capital  stock  was  $50,000,  divided  into  2000 
shares  of  $25  each,  and  the  duration  of  s^d  association  from 
the  1st  day  of  December,  1851,  to  the  Ist  day  of  December, 
1S71 ; '  said  certificate  was  duly  signed,  sealed  and  acknowl- 
edged, by  Tappan .  Townsend,  Francis  Brant,  Ferdinand  F. 
Cary,  Edmund  Cooke,  John  C.  Morgan,  Jonathan  Hand  and 
the  defendant ;  and  thereby  the  defendant  subscribed  to  the 
capital  stock  $49,750,  and  the  remainder  of  said  associates 
one  share  each,  except  Tappan  Townsend,  who  subscribed  five 
shares ;  but  all  said  shares  were  subscribed  for  the  use  of,  and 
eon^olled  by  the  defendant.  After  said  association  was  or- 
ganized, it  issued  circulating  notes  under  the  act,  to  the 
amount  of  ^16,000,  which  were  put  in  circulation  by  tiie  de- 
fendant   On  the  14th  of  S^tember,  1852,  while  the  bank  was 
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still  lepnted  solventi  one  B.  Eaton  diew  his  bill  of  exdiimgd 
of  that  date  at  Chicago,  in  the  state  of  Illinois,  on  said  bank, 
tor  the  soan  of  i5243.55,  payable  to  his  own  order,  at  sixty 
days  date,  which  bill  was  daly  accepted  by  the  bank,  and  in- 
dorsed and  deliyered  by  the  payee  to  the  phuntiff,  fbr  yalue. 
The  bill  at  maturity  was  duly  protested  for  non-payment.  In 
the  year  1853,  the  plaintiff  recovered  judgment  on  the  bill, 
against  the  bank,  in  the  supreme  court  of  New  Jersey^  for  the 
sum  of  $5647.94,  on  which  an  execution  was  duly  issued,  and 
returned  '^  nulla  bona/'  and  that  the  sheriff  ^'  found  no  such 
bank,  office  or  c^Kcers  in  the  county.'"  The  bank  then  was, 
and  still  is,  insolvent,  and  has  no  property  or  assets  out  of 
which  the  judgment,  or  any  part  of  it,  can  be  made.  The 
judgment  is  in  full  force  and  wholly  unsatisfied.  The  defend- 
ant furnished  and  owned  all  the  securities  which  were  depos- 
ited as  a  basis  for  the  circulation  of  the  bank,  and  owned  and 
controlled  for  his  own  use  and  benefit,  all  the  stock  of  the 
bank ;  and  with  intent  to  fraudulently  appropriate  the  capital 
and  assets  to  his  own  use,  and  to  defraud  the  creditors  of  the 
bank,  abstracted  from  its  vaults  all  its  circulating  notes, 
amounting  to  $16,000,  without  paying  the  bank  any  con- 
sideration therefor,  or  making  any  agreement  with  the  bank 
for  a  loan,  or  giving  any  note,  or  security  or  evidence  of  debt 
for  the  repayment  thereof,  and  without  the  consent  of  said 
bank,  and  converted  the  same  to  his  own  use.  The  defendant 
has  never  since  paid  said  sum,  or  any  part  thereof,  to  or  for 
the  use  of  the  bank ;  and  the  abstraction  of  said  circulating 
notes  deprived  the  bank  of  all  its  assets  and  means  of  doing 
business,  and  paying  the  plaintiff's  debt,  and  reduced  it  to 
insolvency.  On  the  22d  day  of  May,  1853,  the  bank  was  re- 
strained by  an  order  of  injunction  of  the  court  of  chancery  of 
the  state  of  New  Jersey,  firom  the  exercise  of  its  franchisee  as 
a  oorporatioii ;  in  pursuance  of  an  order  of  said  court  of  the 
23d  of  June,  1853;  the  treasurer  of  that  state  applied  all  the 
stocks  deposited  with  him  by  the  bank,  to  the  redemption  of 
its  ctrculating  notes ;  the  bank  became  and  was  duly  dedaied 
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insolyent ;  the  corporation  has  been  dissolTed  by  the  decree  of 
Baid  court  of  chancery,  and  has  now  no  l^al  existence ;  the 
liability  of  the  defendant  to  the  bank,  for  the  abstraction  of 
its  assets,  has  never  been  enforced,  and  the  plaintiff  claimed 
that  he  had  a  right  to  be  subrogated  in  the  place  of  the  bank; 
and  enforce  said  liability.  The  plaintiff  is  the  only  creditor 
of  said  bank ;  the  defendant,  when  said  bill  was  accepted,  was 
the  sole  owner  and  virtually  the  sole  stockholder  of  said  bank, 
and  all  the  other  stockholders  are  insolvent  The  third  count 
or  cause  of  action  states  no  additional  fact,  except  that  the 
defendant  has  never  paid  any  part  of  his  stock  subscription, 
and  it  insists  that  the  plaintiff  has  the  right  to  be  subrogated 
in  the  place  of  the  bank,  and  collect  so  much  of  said  stock 
subscription  as  will  be  necessary  to  satisfy  his  claims  The 
grounds  of  demurrer  are ;  as  to  the  second  cause  of  action, 
that  it  does  not  contain  &cts  sufficient  to  constitute  a  cause 
of  action ;  as  to  the  third  count,  the  same,  with  the  additional 
ground,  that  it  contains  no  statements  of  fact,  but  only  con- 
clusions of  law. 

J.  L.  Jemegan^  for  the  plaintiff 

John  E.  BurriUy  for  the  defendant 

By  the  Courts  Mullin,  J.  The  second  count  or  cause  of 
action  in  this  complaint  charges  in  substance  that  the  plain* 
tiff  is  a  creditor  by  judgment  of  the  American  Exchange  Bank, 
a  banking  corporation,  located  in  New  Jersey  and  organized 
under  the  banking  law  of  that  state,  which  is  substantially 
like  the  general  banking  law  of  this  state.  It  is  also  allied 
that  said  corporation,  having  become  insolvent,  was  dissolved 
by  the  court  of  chancery  of  that  state ;  that  the  defendant, 
being  the  principal  stockholder  in  said  bank,  fraudulently  ab- 
stracted the  assets  of  said  bank  to  the  amount  of  some  $16,000, 
and  that  the  plaintiff  is  the  only  creditor  of  said  bank.  The 
relief  demanded  is  that  the  defendant  pay  to  the  plaintiff  his 
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iaid  debt  with  the  ooets  of  the  action,  and  snch  other  or  far- 
ther relief  as  the  court  may  deem  proper. 

There  is  a  demurrer  to  this  cause  of  action,  on  the  ground  that 
it  does  not  contain  facts  sufficient  to  constitute  a  cause  of  ac- 
tion.    The  demurrer  admits  the  facts  allied  in  the  complaint 

The  question  which  lies  at  the  foundation  of  this  action  is 
this :  Have  the  creditors  of  a  dissolved  insolvent  corporation 
a  lien  on  its  assets  for  the  payment  of  their  debts  ?  If  they 
have,  it  would  not  seem  to  be  very  material  in  whose  hands 
the  assets  were,  or  how  they  came  into  the  hands  in  which 
they  are  sought  to  be  charged ;  unless  the  holder  has  ac- 
quired a  higher  or  better  equity  to  such  assets  than  the  cred- 
itor. In  other  words,  it  does  not  seem  to  me  to  be  material 
whether  the  person  holding  them  came  by  them  fairly,  or  by 
force  or  fraud. 

Have  these  creditors,  then,  of  an  insolvent  corporation,  such 
an  equitable  lien  as  is  claimed  in  this  case  ?  At  common  law 
the  assets  of  a  dissolved  corporation  reverted  to  the  crown, 
and  the  debts  due  by  it  were  canceled.  (2  KenSa  C<yra.  307. 
AngeU  A  Ames  on  Corp.  667.) 

A  rule  BO  repugnant  to  every  principle  of  right  and  justice 
should  not  be  followed,  unless  it  is  imperatively  required  by 
the  binding  force  of  express  adjudication.  While  the  exist- 
ence of  the  old  rule  is  admitted,  that  it  is  now  the  law  in  this 
state,  aside  from  the  statute,  may,  I  think,  be  safely  denied. 
The  provision  now  in  force,  (2  B.  8.  5th  cd,  597,  §  9,)  de- 
claring that  on  the  dissolution  of  a  corporation  the  directors 
or  managers,  unless  some^  other  persons  shall  be  designated, 
shall  be  trustees  of  the  creditors  and  stockholders,  was  copied 
from  1 JB.  L.  248,  §  1.  This  statute  does  not  in  terms  create 
a  lien  of  any  kind  on  the  corporate  property.  But  it  recog- 
nizes very  distinctly  the  right  of  creditors  and  stockholders  to 
the  assets,  and  constitutes  the  directors  the  trustees  to  take 
charge  of  them  for  the  parties  entitled. 

In  Mann  v.  Pentz  (3  Comst.  415)  Judge  Pratt  asserts,  in 
the  most  distinct  terms,  the  existence  of  the  equity,  and  relies, 
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in  support  of  the  propoBition,  not  on  the  statute  but  upon 
cases  in  Massachusetts  and  in  chancery  in  this  state. 

I  entertain  no  doubt  but  that  creditors  of  dissolred  insol- 
vent corporations  have  a  lien  on  the  assets,  for  the  payment 
of  their  debts. 

It  is  insisted  that  if  there  is  any  right  to  charge  the  de- 
fendant with  the  debts  of  this  corporation,  the  creditor  cannot 
do  it  in  his  own  name,  but  the  receiver  whom  the  law  will 
presume  to  have  been  appointed  by  the  court  of  chancery  of 
New  Jersey,  on  dissolving  the  corporation,  or  the  state  itself 
should  be  the  party  plaintiffs. 

The  defendant  and  the  fund  sought  to  be  chai^d  are 
both  in  this  state ;  the  plaintiff  is  seeking  the  aid  of  our  courts 
to  enforce  a  plain  equity  under  circumstauces  which  entitle 
him  to  relief  if  it  can  be  consistently  rendered.  It  is  not  al« 
l^ed  that  the  equity  claimed  is  not  recognized  in  New  Jersey, 
and  as  that  state  has  a  court  of  chancery  we  must  presume 
that  it  recognizes  the  existence  of  this  equity.  But  we  can- 
not presume  that  that  court  has  appointed  a  receiver  of  the 
effects  of  the  dissolved  corporation ;  but  if  it  had,  it  is  by  no 
means  clear  that  he  could  maintain  an  action  as  such  in  this 
state.  Nor  has  it  been  suggested  how  the  state  could  sue, 
unless  it  was  upon  the  ground  that  it  owned  the  assets  by 
reverter. 

Where  a  ftrnd  exists  in  this  state  which  our  own  dtizens 
are  entitled  to  have  applied  to  the  payment  of  their  debts,  the 
courts  will  detain  and  appropriate  the  fund,  although  the  per- 
sons holding  it  may  be  accountable  to  a  foreign  jurisdiction 
in  reference  to  it.  The  court  will  not,  in  such  case,  disr^ard 
the  rights  of  other  parties,  but  it  will  ascertain  them  and  ap- 
ply that  portion  which  after  such  investigation  is  found  to 
belong  to  our  own  citizens. 

It  was  said,  on  the  argument,  that  there  is  no  privity  between 
the  plaintiff  and  the  bank,  to  which  the  right  of  action  for  the 
fraudulent  conversion  of  the  assets  of  the  bank  belonged,  and 
because  the  plaintiff  cannot  maintain  this  suit.    This  action 
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w  not  gmtainable  on  any  such  theory.  It  rests  on  the  eqnity 
ah^ady  referred  to,  and  not  on  privity,  or  upon  any  asaign- 
mentlegal  or  equitable. 

I  am  of  the  opinion  that  the  second  cause  of  action  does 
contain  facts  snffident  to  maintain  the  action,  and  that  the 
demurrer  to  it  could  not  be  sustained.  But  the  third  cause 
of  action  is  defective. 

The  order  appeal^  from  must  be  affirmed  as  to  the  third 
cause  of  action  and  reversed  as  to  the  second ;  with  leave  to 
the  plaintiff  to  amend  his  complaint  and  to  the  defendant  to 
answer ;  costs  of  the  appeal  to  abide  the  event 

Kbw  Tobk  Gisbbal  Tbbk,  May  7, 1860.  Sidherland,  MvIUn  and  Lwna/rd, 
Jnstioea.] 


DoDGB  V8.  Dodge  and  others. 

Wlien  it  clearly  appears,  from  a  will,  that  the  testator  has  distributed  the  res- 
idue of  his  property,  after  makiDg  provisioa  for  his  widow,  amongst  his 
children  or  other  persons,  in  sneh  proportions  as  he  considered  them  enti- 
tled to ;  and  that,  to  allow  the  widow  to  take  both  the  provision  of  the  will 
and  her  dower  out  of  the  estate  would  defeat,  or  materially  lessen,  the  allot- 
ments to  all  or  any  of  the  devisees  or  legatees,  the  intention  of  the  testator, 
not  to  give  her  both  the  provision  and  dower  out  of  his  estate,  is  plainly 
manifosted,  and  the  court  should  require  the  widow  to  elect. 

A  testator,  by  his  will,  devised  to  his  wife,  during  her  life,  the  use  of  the  home- 
stead at  T.  except  such  part  as  he  bequeathed  to  his  son.  He  then  gave  to 
her  an  annuity  af  |400  during  life,  charged  upon  certain  lots  situate  in  the 
eity  of  New  iTork,  which  lots  were  divided  among  his  children.  It  was  pro- 
vided that  those  lots  should  be  holden  to  pay  their  respective  shares  of  the 
annuity,  in  proportion  to  their  assessed  valuation  in  the  public  inventory  of 
property.  It  was  Axrther  provided  that  the  testator's  son  J.  should  never 
possess  the  right  to  sell  the  house  and  lot  devised  to  him,  but  that  the  same 
ihoald  be  held  by  a  trustee  to  be  appointed  by  the  court,  and  the  trust 
ehoidd  cease  at  the  death  of  J. ;  and  that  J.  should  not  receive  any  income 
from  the  rents  or  profits  of  the  premises,  unless  he  should  become  the  head 
of  a  family ;  in  which  case  the  entire  annual  income  should  accrue  to  him ; 
or  if  J.  should  remain  single,  at  the  age  of  40  years  and  upwards,  and  be- 
fODfe  inflnu  pr  unable  to  support  himself,  the  trustee  was  directed  to  grant 
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him  an  annuity  of  |100  for  his  support.  It  was  fdrther  provided  that  as 
thera  were  certain  incumbrances  upon  the  New  Tork  lots,  the  proceeds  and 
profits  of  the  estate,  after  the  necessary  current  expenses  were  paid  there- 
from, should  be  appropriated  to  pay  the  annuity. 
SM  that  the  proTisions  of  the  will,  in  behalf  of  the  testator's  children,  demon- 
strated that  it  was  not  his  intention  to  give  the  widow  both  dower  and  the 
annuity ;  and  that  she  was  bound  to  elect  between  the  annuity  and  her 
dower. 

APPEAL  from  a  jadgment  entered  at  a  special  term.  The 
plaintiff  Abigail  Dodge/ was  married  to  Josiah  Dodge, 
December  29th,  1846.  On  the  20th  day  of  March,  1855, 
Dodge  died,  at  Troy^  in  the  state  of  New  Hampshire,  where 
he  then  resided,  leaving  him  surviving  Sarah  E.  Flagg  and 
Josiah  Dodge,  children  of  a  former  marriage,  and  Henry 
Dodge,  an  infant,  the  issue  of  the  marriage  with  the  plaintiff 
At  his  decease,  he  was  seised  in  fee  of  real  estate,  in  New 
York  and  New  Hampshire,  being  dwelling  houses  and  lots, 
numbers  89,  91,  93  and  95  West  Eleventh  street,  in  the  city 
of  New  York ;  also,  three  unimproved  village  lots  in  South 
Fordham,  Westchester  county,  in  this  state.  Also,  a  piece 
of  land,  with  the  buildings  thereon,  known  as  the  Homestead, 
situate  in  Troy,  Cheshire  county,  New  Hampshire.  Also, 
two  other  parcels  of  land,  situate  in  Troy  aforesaid.  Josiah 
Dodge  made  his  last  will  and  testament,  by  which  he  devised 
to  the  plaintiff  a  life  estate  in  the  homestead  at  Troy,  and 
bequeathed  to  her  an  annuity  of  four  hundred  dollars,  ehai^ge- 
able  upon  the  rents  of  the  four  houses  in  West  Eleventh 
street.  By  the  terms  of  the  will  the  real  estate  is  devised  as 
follows :  To  Sarah  Elizabeth  Flagg,  houses  and  lots  Nos.  89 
and  93  West  Eleventh  street ;  also,  lots  67  and  3  South 
Fordham,  in  fee.  To  Josiah  Dodge,  lot  39  South  Fordham, 
iu  fee  ;  also,  house  and  lot  number  95  West  Eleventh  street, 
in  trust  during  his  natural  life,  with  the  qualifications  and 
conditions  by  said  will  imposed.  Elbert  L.  Bumham  was  ap- 
pointed trustee  by  the  supreme  court,  Oct.  30,  1856.  To 
Henry  Podge  was  given  the  house  and  lot  number  91  West 
Eleventh  street,  I\ew  York;  also  three  parcels  of  land  in 
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Troy,  New  HampBhire,  including  the  homestead,  in  fee,  sab- 
ject  to  the  charges  in  said  will  mentioned.  The  pecnniary 
allowance  provided  by  the  will  for  the  widow  has  been  at  all 
times  punctually  paid  to  her.  This  action  was  commenced 
to  procnre  an  admeasurement  of  dower,  which  the  plaintiff 
claimed,  notwithstanding  the  provisions  of  the  will.  The  ac- 
tion came  on  for  trial  before  Justice  Booskvelt,  at  a  special 
term,  in  December,  1857,  and  judgment  was  given  in  favor  of 
the  plaintiff  for  the  reason  that  although  there  was  no  proba- 
bility that  the  testator  intended  that  the  plaintiff  should  have 
both  the  annuity  and  her  dower,  yet,  as  he  had  not  said  so, 
in  terms,  and  as  there  was  no  absolute  incompatibility,  she 
was  entitled  to  both,  and  was  not  required  to  elect. 

E.  W.  Dodge,  for  the  appellants. 

Oeo.  F.  Strong  and  M.  8.  BidweU,  for  the  plaintiff 

By  ike  Court,  Mullin,  J.  The  only  question  presented 
by  the  appeal  in  this  case  is,  whether,  under  the  provisions 
of  the  will  of  Josiah  Dodge,  deceased,  the  widow  is  compelled 
to  elect  between  the  provision  made  for  her  by  the  will,  and 
her  dower ;  or  whether  she  is  entitled  to  both  the  provision 
and  the  dower. 

The  will  devises  to  the  wife  during  her  life  the  use  of  the 
homestead  at  Troy,  in  Cheshire  County,  New  Hampshire,  ex- 
cept such  part  as  he  bequeathed  to  his  son.  He  further 
bequeathed  to  her  an  annuity  of  $400  during  life,  payable 
semi-annually  in  sums  of  $200  each,  the  first  payment  to  be 
made  in  six  months  from  his  decease.  This  annuity  was 
charged  upon  the  testator's  real  estate  situate  in  West  Elev- 
enth street  in  the  city  of  New  York  This  real  estate  was 
disposed  of  as  follows  :  Lots  Nos.  89  and  93  to  his  daughter 
Mrs.  Flagg ;  to  his  son  Josiah,  No.  95 ;  to  his  son  Henry,  No. 
91.  It  was  further  provided  by  said  will  that  said  lots  should 
be  holden  to  pay  their  respective  shares  of  said  annuity,  in 
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proportion  to  their  assessed  valuation  in  the  public  inventory 
of  property.  It  was  also  provided  that  said  Josiah  should 
never  possess  the  right  to  sell  said  premises,  but  that  they 
should  be  held  hy  a  oompetent  trustee,  to  be  appointed  by 
the  probate  court,  which  said  trust  should  cease  at  the  death 
of  said  Josiah,  and  that  said  Josiah  should  not  receive  any 
income  from  the  rents  or  profits  of  said  premises  unless  he 
should  become  the  head  of  a  family,  in  which  case  the  entire 
annual  income  should  accrue  to  him ;  or  if  Josiah  should  re- 
main single,  at  the  age  of  forty  years  and  upwards,  and  be- 
come infirm  or  unable  to  support  himself,  the  trustee  was 
directed  to  grant  him  an  annuity  of  $100  for  his  support  It 
was  further  provided  by  said  will  that  as  there  were  certain 
incumbrances  upon  the  Eleventh-street  property,  the  pro- 
ceeds and  profits  of  said  estate,  after  the  necessary  curr^it  ex- 
penses were  paid  therefirom,  should  be  appropriated  as  £Eur  as 
necessary,  and  were  made  liable  to  pay  said  annuity. 

These  are  all  the  provisions  of  the  will  in  relation  to  the 
Eleventh  street  property. , 

It  seems  that  the  testator  died  possessed  of  a  considerabls 
amount  of  personal  property,  and  seised  of  other  real  estate  in 
New  York  and  New  Hampshire.  He  gave  jgprtions  of  the 
real  estate  out  of  the  city  of  New  York  to  each  of  his  chil- 
dren, and  to  some  of  them  shares  of  his  personal  estate. 

Whether  the  division  of  his  estate  amongst  his  children 
was  an  equal  one,  neither  the  pleadings  nor  the  evidence  ena- 
ble us'  to  determine.  It  is  enough  for  us  to  know  that  he  was 
competent  to  understand  the  claims  of  tbe  several  memb^ns 
of  his  family  upon  his  bounty,  and  he  is  to  be  presumed  to 
have  made  such  a  division  of  his  property  as  was  right  and 
just  in  view  of  the  situation  and  claims  of  bis  wife  and 
children. 

The  right  of  the  widow  to  dower  in  the  lands  of  her  hus- 
band is  superior  to  all  other  liens  and  claims  upon  it  not  cre- 
ated by  her  act,  or  existing  at  the  time  of  the  marriage.  The 
husband  cannot,  by  any  act  of  his,  deprive  her  of  this  right 
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If  he  makes  provision  for  her  by  his  will^  and  does  not  declare 
that  it  shall  be  in  lien  of  dower^  she  is^  as  a  general  mle,  en- 
titled to  both  the  provision  and  dower.^  (Fuller  r.  TcUea^ 
8  Paige,  325.) 

Whether  she  is  entitled  to  both,  or  is  put  to  her  election 
between  the  Revision  in  the  will  and  dower,  is  a  question  of 
intention  on  the  part  of  the  testator. 

The  intention  to  give  both  is  presumed,  unless  the  other 
provisions  of  the  will  are  such  as  to  manifest  an  intention  to 
put  her  to  her  election.  (Lewis  v.  Smithy  5  Beld.  502.)  It 
has  been  held  not  to  be  enough  that  other  provisions  of  the 
will  will  be  interfered  with,  but  it  must  clearly  appear  that 
the  testator  would  not  have  distributed  his  property  in  the 
manner  in  which  it  is  distributed  by  the  will,  had  he  contem'*- 
plaied  that  the  widow  could  have  claimed  or  been  entitled  to 
her  dower  in  addition  to  the  provision  in  the  will. 

When  a  testator  makes  a  provision  in  his  will  for  his  wid- 
ow, without  declaring  it  to  be  in  lieu  of  dower,  and  devises 
the  residue  of  his  property  amongst  other  persons,  it  would 
seem  to  be  an  indication  that  he  intended  the  division  thus 
made  should  not  be  disturbed  by  his  wife's  claiming  dower 
out  of  the  property  thus  distributed.  But  such  a  devise  of 
the  residue  of  the  estate,  after  making  provision  for  the  wife, 
has  not  been  held  such  conclusive  evidence  of  an  intention  to 
put  the  widow  to  her  election  as  to  induce  the  courts  to  com^^ 
pel  her  to  elect.  Some  more  decisive  evidence  of  intention 
has  been  required 

It  seems  to  me  that  when  it  clearly  appears  by  the  will 
that  the  testator  has  distributed  the  residue  of  his  property, 
after  making  provision  for  his  widow,  amongst  his  children  or 
other  persons  in  such  proportions  as  he  considers  them  enti- 
tled to,  and  that  to  allow  the  widow  to  take  both  the  provis- 
ion of  the  will  and  her  dower  out  of  the  estate,  would  defeat 
or  materially  lessen  the  allotments  to  all  or  any  of  the  de- 
visees or  l^atees,  that  the  intention  of  the  testator  not  to 
give  her  both  the  provision  and  dower  out  of  his  estate  is 
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plainly  manifested,  apd  the  court  should  require  the  widow 
to  elect 

The  rule  that  h/k  heretofore  prevailed,  has  in  very  many 
cases  operated  oppressively  and  unjustly  on  heirs  and  legatees, 
and  most  frequently  in  cases  when  either  the  dower  or  the 
provision  of  the  will  was  amply  sufficient  for  the  wife,  while 
giving  her  both  was  ruinous  to  others  entitled  under  the  wilL 

In  this  case,  it  seems  to  me  that  the  provisions  of  the  will 
in  behalf  of  the  children  demonstrate  that  it  was  not  the 
intention  of  the  testator  to  give  the  widow  both  dower  and 
the  provision.  If  she  is  entitled  to  the  annuity  she  takes  it 
without  diminution ;  if  she  takes  dower  she  is  entitled  to 
one  third  part  of  each  house  and  lot  on  which  that  annuity  is 
charged.  The  remaining  two  thirds  then  must  have  charged 
upon  them  the  whole  of  the  share  of  each  lot  in  payment  of  the 
annuity.  If  one  third  of  the  annuity  was  extinguished  with 
the  assignment  of  the  dower  in  the  Eleventh  street  property, 
there  would  be  less  ground  of  complaint.  But  no  such  re- 
sult is  attainable.  The  whole  annuity  must  be  paid,  and  two 
thirds  of  the  property  charged  with  it  must  pay  it. 

Again :  lot  95  West  Eleventh  street  is  by  the  will  given  to  a 
trustee,  in  trust  to  receive  the  rents  and  profits  to  be  paid 
over,  under  certain  restrictions  and  limitations,  to  Josiah  dur- 
ing his  life.  It  was  intended  as  a  provision  for  the  support 
of  himself  and  family,  if  he  should  have  one,  and  if  the  wid- 
ow takes  dower,  one  third  of  the  means  of  support  thus  pro- 
vided is  taken  away.  Was  such  the  intention  of  the  testator  ? 
It  seems  to  me  not. 

The  trust  created  or  intended  to  be  created  by  the  will,  for 
the  benefit  of  Josiah,  would  be  entirely  inconsistent  with  the 
right  of  the  widow  to  dower.  But  it  is  said  that  the  trust  is 
invalid  and  is  therefore  to  be  considered  as  if  no  such  provis- 
ion was  contained  in  the  will.  I  do  not  agree  to  the  conclu- 
sion. The  controlling  consideration  in  the  construction  of  the 
will  is  the  intention  of  the  testator.  And  if  the  creation  of 
the  trust  manifests  an  intention  inconsistent  with  the  right 


DUTGHESS— MAT,  1860.  4^9 


Bpooner  v,  Brooklyn  City  Bui  Boad  Company, 

of  the  irife  to  the  provision  and  dower,  it  cannot  change  the 
intention  if  the  tmst  is  subsequently  declared  ill^al  and 
void.  The  testator  deemed  it  valid  when  he  made  it.  It  was 
one  of  the  means  which  he  adopted  to  give  effect  to  his  in- 
tention, and  whether  legal  or  illegal,  the  intention  manifested 
by  the  provision  should  have  effect. 

Without  occupying  more  time  in  discussing  the  question, 
I  must  declare  my  conclusion  to  be,  that  under  the  provis- 
ions of  this  will  the  widow  must  be  put  to  her  election  be- 
tween  the  provision  of  the  will  and  her  dower.  She  cannot 
have  both. 

Judgment  accordingly. 

[Nbw  Tobk  Gbvsbal  Tbbx,  Hay  7,  1860.  Suikerland,  MuBin  and 
Leonard,  JnsUoea.] 


Spooveb  tw.  Thb  Brooklyn  City  Bail  Boad  Company. 

No  action  will  lie  against  another  to  recorer  damages  for  a  personal  iijiiXTi 
where  it  appears  that  the  carelessness  and  imprudence  of  the  plaintiif  con- 
trilmted  to  the  iignry. 

Thus,  where  the  plidnUfT,  with  knowledge  that  an  omnibus  sleigh,  belonging 
to  the  defendant,  was  ftill  of  passengers,  stopped  the  same,  and  yoluntarily 
and  deliberately  placed  himself  upon  the  fender,  on  the  ontside  of  the 
sleigh — a  place  not  made  or  intended  for  passengers,  bat  designed  as  a  de- 
fense to  the  sleigh  —  although  warned  by  a  fellow  passenger  of  the  danger 
of  the  posiUon,  where  he  was  injured  by  a  collision  with  another  yehide : 
ffdd  that  whateyer  might  haye  been  the  misconduct  of  the  defendant  in 
other  respects,  the  plaintiff  was  guilty  of  gross  imprudence  and  misconduct 
himself,  which  either  caused  or  contributed  to  the  ujuzy ;  and  that  he  could 
not  recover  damages  for  such  injury. 

THIS  was  an  appeal  from  a  judgment  of  the  city  court  of 
Brooklyn  in  favor  of  the  plaintiff,  for  $6453.62,  and  from 
an  order  of  that  court  denying  a  new  trial,  applied  for,  on  the 
ground  that  the  verdict  was  against  evidence,  and  the  dam- 
ages excessive.  The  action  was  brought  to  recover  damages 
for  an  injury  sustained  by  the  plaintiff  while  a  passenger  upon 
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one  of  the  onuubos  sleighs  of  the  defendants,  in  the  city  of 
Brooklyn,  in  consequence  of  a  oollision  with  another  sleigh. 

John  Oreenwood,  for  the  plainti£ 

O.  T.  JenkSj  for  the  defendant 

By  the  Courty  Bbown,  J.  The  case  of  CaMvodi  v.  Mur-^ 
phy,  (1  Duer,  233,)  and  that  of  GarroU  v.  The  New  York  and 
New  Haven  Bail  Road  Oo.,  (Id.  571,)  so  much  relied  upon 
by  the  plaintiff  on  the  argument  of  this  appeal,  are  not  authori- 
ties in  bis  favor.  In  regard  to  the  agency  of  the  plaintiff  in 
bringing  about  ^the  event  which  is  the  subject  of  the  action, 
there  is  little,  if  any,  resemblance.  In  the  first  case  the  plain- 
tiff was  a  passenger,  riding  upon  the  top  of  the  defendant's 
stage,  from  which  he  was  thrown  and  injured  in  consequence 
of  the  stage  being  carelessly  driven  against  a  large  stone  and 
overturned.  It  appeared  from  the  evidence  that  there  were 
seats  upon  the  top  of  the  stage,  where  passengers  habitually 
rodoi  and  that  the  presence  of  the  plaintiff  at  the  place  from 
which  he  was  thrown  did  not  cause  or  contribute  to  the  acci- 
dent in  any  way.  The  court  very  properly  held  that  the 
plaintiff  was  guiltless  of  the  negligence  which  caused  the  in- 
jury. In  the  case  of  Carroll  v.  New  York  and  New  Haven 
Bail  Boad  Co.  the  plaintiff's  injury  resulted  from  the  collision 
of  two  trains  of  the  defendant's  cars  running  in  opposite  di- 
rections. The  defendants  relied,  as  a  defense,  upon  the  plain- 
tiff being,  at  the  time  of  the  accident,  in  the  post  office  apart- 
ment of  the  baggage  car,  a  place  much  more  dangerous,  in  the 
event  of  a  collision,  than  the  passenger  cars,  and  forbidden  to 
the  passengers  by  a  printed  notice  to  that  effect,  posted  up  in 
the  car.  The  court  held  that  the  existence  of  this  fact  did 
not  bring  the  plaintiff  within  the  rule  '^  that  whenever  it  ap- 
pears that  the  plaintiff's  negligence  or  wrongful  act  had  a  ma- 
terial effect  in  producing  the  injury,  or  contributed  towards 
it^  he  was  not  entitled  to  recover.    No  care  on  his  part  could 
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hacve  prevented  the  colliBion.  No 'vigilance  on  his  part  after 
tiiere  were  any  grounds  for  apprehending  a  collision^  conld 
have  saved  him  from  injury.  The  colUsion,  therefore^  was 
wholly  without  any  fault  or  negligence  on  his  part^  and  by  the 
collision  he  was  injured.  It  was  the  duty  of  the  defendants 
to  employ  the  most  scrupulous  care  and  attention  to  prevent 
a  collision  of  their  trains  running  in  opposite  directions.  The 
{daintiff  was  under  no  oUigation  to  the  defendants  to  select  a 
location  with  a  view  to  avoid  the  possible  consequences  of  a 
n^ect  of  that  duty.  A  neglect  of  that  duty  would  be  gen- 
erally regarded  as  imminently  perilous  to  all  the  passengers 
on  board  The  defendants,  at  the  time  of  the  collision^  were 
not  in  the  lawful  exercise  of  their  rights/'  In  the  present 
case  the  defendants  were  in  the  lawfol  exer^  of  their  rightS| 
and  if  guilty  of  the  negligence  or^inattention  which  brought 
their  stage  sleigh  in  contact  with  the  coal  sleigh  referred  to  in 
the  evidence^  it  was  not  the  collision,  exclusively,  which  caused 
the  ii^ury  to  the'plaintiff,  but  the  collision  combined  with  the 
perilous  position  in  which  he  had  chosen  to  place  himself.  I 
entertain  no  doubt — no  one  who  reads  the  evidence  can  en- 
tertain a  doubt — that  if  the  plaintiff  had  been  inside  of  the 
body  of  the  defendants'  sleigh,  in  the  place  usually  occupied 
by  the  passengers,  he  would  have  remained  wholly  unharmed, 
notwithstanding  the  collision. 

The  stage  sleigh  of  the  defendants,  upon  which  the  plaiintiff 
was  riding  at  the  time  of  the  accident,  was  drawn  by  six 
horses  and  attended  by  a  driver  and  a  conductor.  It  was  from 
20  to  25  feet  long,  and  capable  of  seating  from  28  to  30  pas* 
sengers.  There  was  no  diflference  of  opinion  among  the  wit- 
nesses, as  to  the  completeness  and  perfection  of  its  construction. 
John  Stephenson,  a  ele^h  and  omnibus  maker  since  1827, 
testified  that  it  was  of  good  materials  and  workmanship  ;  ''of 
the  most  approved  mode  of  construction.  It  was  of  the  best 
construction  at  the  time  it  was  built,  and  there  hafa  been  no 
improvement  since.''  No  witness  gave  it  any  other  character 
or  description.     It  did  not  break  down  or  give  way  in  any  par- 
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tienlar^  and  no  one  pretended  upon  the  trial  that  the  accident 
waa  in  any  way  attributable  to  the  imperfect  and  insufficient 
construction  of  the  rehide  upon  which  the  plaintiff  was  riding. 
Indeed  he  does  not  charge  any  thing  of  the  kind  in  his  com- 
plaint. He  only  alleges^  in  respect  to  the  sleigh,  that  it  was 
crowded  with  passengers,  and  that  he  was  compelled  to  ride 
on  the  outside  thereoC  In  the  preparation  and  construction 
of  the  means  of  conveyance,  the  defendants  had  done  all  that 
well  directed  skill  could  do,  and  they  had  fulfilled  the  condi- 
tions which  the  court  of  appeals  announced  as  the  rule  in 
Hegeman  v.  Western  BcM  Bead  Corporation^  (3  Kem,  9.) 

In  the  third  cause  of  action  assigned  in  the  complaint  it  is 
alleged  that  the  collision  with  the  coal  sleigh  was  the  result 
of  the  defendants'  carelessness  and  n^ligence.  This  all^a- 
tion,  howevel*^  is  not  sustained  by  the  evidence.  There  is  no 
material  variance  in  the  testimony  on  this  part  of  the  case. 
The  collision  occurred  on  the  10th  January,  1856,  when  the 
streets  of  the  city  were  heavily  burdened  with  snow.  It  was 
piled  up  on  both  sides  of  the  street^  where  it  had  accumula- 
ted by  that  thrown  frotn  the  sidewalks.  The  stage  sleigh  was 
on  its  way  down  Fulton  street,  having  the  right  hand  and 
east  side  of  the  track,  while  the  coal  sleigh  was  going  in  the 
opposite  direction,  having  the  westerly  or  southwesterly  side 
of  the  street.  The  witnesses  concur,  generally,  in  sajring  that 
the  stage  sleigh  was  proceeding  on  its  journey  moderately  and 
slowly,  and  that  the  coal  sleigh  Was  coming  at  a  rapid  pace. 
The  occurrence  is  thus  described  by  Leonard  Beasley,  the 
driver  of  the  defendants'  sleigh :  "I  saw  the  coal  sleigh  com- 
ing, and  hauled  my  sleigh  to  the  right,  not  very  short.  I  took 
a  steady  course,  so  as  to  prevent  my  sleigh  from  slipping  side- 
ways. The  other  sleigh  came  on  and  kept  slipping  a  little. 
When  he  got  against  us  he  gave  his  horse  a  short  turn  up  the 
bank,  towards  the  Clinton  street  side.  His  horse  was  coming 
on  a  good  gait ;  he  was  jftmping  as  though  he  was  struck  by 
something,  or  afraid.  When  he  turned  up  Clinton  street  it 
threw  the  hind  part  of  his  sleigh  right  into  mine  and  struck 
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my  sleigh  about  the  center,  as  near  as  I  could  judge.    When 
I  first  saw  the  sleigh  coming  I  was  about  the  center  of  the 
street,  and  I  turned  out  sloWly  so  as  to  prevent  my  sleigh 
from  slewing  around/'    The  plaintiff  was  himself  examined  as 
a  witness  in  his  own  behalf,  and  furnished  substantially  the  same 
account  of  the  occurrence.    He  says :    '^  I  saw  a  horse  coming 
up  from  the  ferry  ;  whether  he  was  running  away  or  not,  I 
cannot  say.    He  was  going  as  fast  as  he  could.    The  omnibus 
sleigh  was  going  slow  across  the  street    I  drew  in  my  feet 
and  the  coal  sleigh  slipped  down  upon  the  other  sleigh.    The 
stage  horses  were  walking  very  slow,  and  the  other  horse  was 
at  the  top  of  his  speed.    It  was  a  coal  sleigh.  With  an  empty 
box.     The  omnibus  sleigh  was  turning  to  the  right,  and  the 
coal  sleigh  slid  down  against  it.    The  Stage  sleigh  occupied 
the  middle  of  the  road.    It  was  about  five  or  seven  feet  fit)m 
the  front  of  the  sleigh  to  the  curb.    The  hind  part  of  the 
sleigh  could  not  have  been  more  than  five  or  six  feet  from  the 
curb."    Again  he  says :    ''  The  stage  sleigh  did  not  lurch  or 
slew  towards  the  coal  sleigh."    S;  M.  Moore^  a  witness  for  the 
defendant,  testified :    '^I  was  standing  with  the  driver,  in  his 
seat.    I  saw  the  coal  sleigh  only  a  few  minutes  before  the  ac- 
cident occurred.    When  the  accident  occurred,  the  hind  part 
of  the  coal  sleigh  swung  round.-    The  horse  of  the  coal  sleigh 
turned  in  towards  the  walk  as  we  were  passing.    The  hind 
part  struck  in  very  short  as  if  it  slipped  down  the  bank.    The 
stage  sleigh  was  turned  in  a  little  towards  the  right  and  the 
horses  were  going  slow."    Edward  H.  Puffer,  another  passen- 
ger on  the  stage  sleigh,  was  examined  as  a  witness,  and  said : 
**  I  did  not  see  the  sleigh  until  it  was  dose  to  us.    We  were 
not  going  very  fast.    The  head  of  the  stage  sleigh  was  a  foot 
or  a  foot  and  a  half  turned  out  of  the  middle  of  the  street  to 
the  right.    The  coal  sleigh  wai^  coming  at  a  pretty  good  rate, 
and  as  it  got  abreast  of  us  it  swung  around  and  struck  our 
sleigh  just  ^faere  Mt.  SiKX)ller  was  standing."    There  was 
other  eviden<5e  to  the  same  efiect.    I  am  thus  particular  in  re- 
ferring to  the  evidence,  because  it  shows  what  has  not  been 
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iedioiiBly  oontroverted,  that  the  oollision  was  not  produced  by 
any  negligence  or  mieoonduet  of  the  defendants'  jdriver ;  that 
he  was  proceeding  at  a  moderate  and  reasonable  rate  of  speed 
along  the  street ;  that  the  stage  sleigh  was  not  driven  against 
the  coal  sleigh,  but  that  the  latter  by  being  suddenly  tamed 
towards  the  sidewalk  the  hinder  end  either  slipped  down,  as 
the  plaintiff  says,  or  was  slewed  down,  as  the  other  witnesses 
say,  upon  the  stage  sleigh,  and  thus  caused  the  collision  which 
injured  the  ^aintiff  If  then  the  accident  was  not  the  result 
of  any  negligent  or  careless  construction  of  the  vehicle  upon 
which  the  plaintiff  was  riding,  and  if  the  collision  with  the  coal 
sleigh  by  which  he  was  injured  resulted  from  the  slipping  of 
the  coal  sleigh  down  upon  the  stage  sleigh,  or  from  the  slew- 
ing of  the  hinder  end  of  the  former  upon  the  latter,  the  col- 
lision is  in  nowise  attributable  to  the  negligence  of  the 
defendants  or  their  servants,  and  we  must  look  for  some  other 
gfOUDNl  upon  wbicb  the  action  can  be  maintained.  This  brings 
us  to  consider  the  real  question  in  controversy  in  the  action. 
}  In  assigning  the  first  cause  of  action,  in  his  complaint,  the 
plaintiff  says  ^'that  the  said  stage  sleigh  was  negligently, 
carelessly  aind  improperly  provided  by  the  said  company  with 
a  certain  ledge  or  foot  board  running  along  the  sides  thereof, 
for  pastoigers  to  ride  tbereoh,  and  upon  which  passengers  were 
n^ligently  and  carelessly  allowed  to  ride,  or  induced  to  ride, 
by  the  said  company,  their  agents  and  servants.  And  this 
plaintiff  alleys  that  by  such  n^ligence  and  carelessness  he 
was,  on  the  day  aforesaid,  induced  and  allowed  to  ride  and 
stand  on  the  said  stage  sleigh  as  a  passenger,  and  on  the  said 
ledge  or  foot  board  thereof,  and  was  not  so  safely  conveyed, 
but  on  the  contrary,  while  on  said  passage  and  while  so  stand- 
ing on  said  foot  board,  the  said  foot  board  was  struck  and 
broken  in  pieces  by  the  contact  or  collision  of  another  sleigh 
coming  from  an  opposite  direction,  by  which  collision  and 
breaking  this  plaintiff  was  thrown  from  said  foot  board  and 
sleigh,  breaking  his  arm  and  1^,"  &c.  The  ledge  here  spoken 
of  IS  sometimes  called  a  ledge  by  the  witnesses,  sometimes  a 
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foot  boards  and  at  other  times  a  fender.  It  was  in  fact  a  combi- 
natioQ  of  both  foot  board  and  fender.  It  is  thus  described  bj 
the  witness  John  Stephenson,  the  sleigh  and  omnibus  maker : 
'^  The  fenders  are  continued  to  the  rear.  The  arrangement  of 
the  fenders  was  made  in  such  a  manner  that  the  conductor 
could  pass  all  around  the  sleigh  and  collect  the  fare  from  in- 
side passengers.  The  fiist  sleigh  had  no  hand  rail  and^  the 
fendo-  less  projecting,  and  we  found  in  use  that  people  would 
jump  on  and  fall  off,  from  not  being  able  to  keep  hold.  The 
hand  rail  was  put  on  to  avoid  such  accidents,  and  the  fender 
was  then  made  a  broad  board  passing  over  the  cross-pieces. 
That  made  it  slippery,  as  the  snow  and  ice  would  accumulate 
on  it,  and  persons  fell  off.  The  reason  of  a  double  rail  was  to 
let  the  snow  down  and  make  a  better  footing.  The  outer  rail 
is  five  inches  and  the  inner  three  inches  wide.  This  is  the 
most  approved  mode  of  construction.  Before  the  wide  fender 
was  adopted  it  was  found  that  wheels  would  strike  the  body, 
and  the  fender  was  widened  so  as  to  keep  other  vehicles  away 
and  prevent  injury  to  passengers.''  Seats  were  provided,  in- 
side of  the  sleigh/  for  28  or  30  passengers,  and  it  also  appeared 
that  when  these  seats  were  full  passengers  would  take  their 
places  on  the  fenders,  and  the  company  coUected  the  usual  fare 
from  them.  From  these  fenders  they  also  entered  and  occu- 
pied the  seats  inside,  as  they  were  from  time  to  time  vacated 
by  those  leaving  seats.  When  the  plaintiff  got  upon  the 
sleigh  there  were  no  vacant  seats.  The  inside  was  crowded  to 
excesSb  One  of  the  witnesses  says  it  was  unreasonably  full 
The  plaintiff  himself  describes  the  condition  of  things ;  I 
quote  from  his  testimony.  ^^  I  came  out  of  my  house.  No.  38 
Bond  street,  a  little  before  9  A.  M.  I  waited  till  two  or  three 
sleighs  had  passed.  They  were  filled,  outside  and  in.  I  was 
familiar  with  the  sleighs  of  this  line.  I  do  not  know  whether 
it  was  the  second  or  third  sleigh.  I  got  on  the  outside.  Find- 
ing it  was  impossible  to  get  a  seat  inside,  I  was  obliged  to  get 
outside.  This  was  either  the  second  or  third  sleigh  that  had 
come  along  since  I  was  waiting.    The  sleighs  were  crowded, 
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inside  and  ontside,  and  on  the  string  boards.  The  sleighs  that 
passed  were  so  full  that  I  could  not  get  inside,  or  ride  out** 
side.  I  mean  on  what  they  call  the  fenders.  The  fenders 
were  filled,  on  the  other  sleighs.  When  the  sleigh  came  along 
on  which  I  got  on,  the  left  side  was  vacant  and  the  other  side 
full.  The  inside  was  full  to  excess,  and  one  man  sat  with  his 
feet  towards  the  center  and  his  back  towards  the  driver  or  box. 
It  was  entirely  full  so  you  could  not  get  a  little  child  in.  Mr. 
Button  got  on  when  I  did.  When  I  got  on,  I  held  on  the  rail 
with  my  right  hand,  and  my  left  hung  down ;  that  is  the  way 
it  was  broken.  The  driver  stopped  for  me.  I  stopped  him. 
At  that  time  I  could  not  have  found  a  place  inside."  Accord*- 
ing  to  his  own  showing  the  plaintiff  deliberately  and  voluntafi-* 
ly  took  his  place  upon  the  fender  upon  the  outside  of  the  sleigh« 
He  was  not  crowded  into  that  position  from  one  which  he  had 
obtained  inside  and  out  of  danger.  He  was  not  invited  to  go 
there,  nor  was  he  put  there,  by  the  agent  of  the  company.  After 
seeing  two  other  sleighs  pass,  and  with  which  he  says  he  was 
quite  familiar,  he  stopped  the  sleigh  and  took  the  position  in 
which  the  collision  with  the  coal  sleigh  found  him.  And  it 
will  be  seen  presently  that  in  any  other  position  upon  the 
sleigh  he  would  have  remained  unhurt.  The  company  were 
in  nowise  responsible  for  the  crowd  of  passengers  seeking  con- 
veyance, on  that  morning.  It  resulted,  necessarily,  from  the 
condition  of  the  streets,  incumbered  and  embarrassed  with  the 
snows  of  two  recent  storms.  We  were  not  told,  upon  the  ar- 
gument, what  was  the  duty  of  the  defendants'  driver  at  the 
time  the  plaintiff  stopped  him  and  stepped  upon  the  fender 
of  the  sleigh.  He  might,  it  is  true,  have  disr^arded  his  re- 
quest and  passed  on ;  or  he  might  have  used  persuasion  or 
force  to  prevent  the  plaintiff  from  taking  and  occupying  a 
place  dangerous  to  his  safety.  But  I  submit  that  if  this  was  a 
negligent  omission  on  the  part  of  the  driver,  it  was  one  which 
the  plaintiff  procured  and  approved,  and  for  which  he  is  quite 
as  responsible  and  culpable  as  the  driver.  It  may  be  said, 
(indeed  it  was  said  upon  the  argument^)  that  the  fenders  were 
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{HOTided  as  a  place  to  cany  pasBengers.  Evidence  was  giyen  ^ 
by  the  plaintiff  to  show  that  paflsengera  frequently  rode  upon 
them  and  paid  thd  tisaal  fare.  The  defendant,  on  the  other 
hand,  gave  evidence  to  show  they  were  designed  for  a  very 
different  porpose.  Now  if  the  purpose  and  the  uses  of  these 
fenders  was  an  open,  unsettled,  disputed  question,  (which  I 
think  it  was  not^)  the  defendants  had  a  right  at  least  to  have 
it  submitted  to  and  passed  upon  by  the  jury.  They  asked  the 
judge,  at  the  dose  of  the  evidence,  to  instruct  the  jury  that 
it  was  for  them  "  to  determine  whether  the  hand  rail  was  placed 
upon  the  sleigh  to  invite  passengers  to  ride  upon  the  fenders, 
or  to  protect  such  as  might  ride  thereon."  He  declined,  and 
the  defendants'  Counsel  excepted.  It  was  also  said  that  the 
sleigh  was  improperly  and  n^ligently  constructed,  because  the 
fenders  were  of  such  a  kind  that  with  the  aid  of  the  hand  rail 
passengers  were  induced  to  stand,  and  did  stand  upon  thent 
The  gravamen  of  the  plaintiff's  complaint  is  that  he  was  "in- 
duced and  allowed" — these  are  his  words — to  stand  on  such 
fender  as  a  passenger.  The  proof,  however,  aflirms,  and  there 
was  no  evidenioe  of  an  opposite  kind,  that  the  fenders  are  indis- 
pensable for  the  protection  of  the  body  of  the  sleigh  and  of  the 
passengers  riding  therein.  Indeed  it  is  notorious  that  to  a 
vehicle  without  wheels  and  axles,  fenders  are  as  indispensable 
safeguards  as  they  are  to  a  ship  lying  alongside  of  a  wharf, 
beaten  by  the  winds  and  tides.  The  theory  of  this  argument 
is,  that  fenders  outside  the  body  of  the  sleigh,  and  any 
thing  else  upon  which  passengers  may  stand  or  to  which  they 
may  cling,  is  sufficient  evidence  of  malconstruction  and  n^li- 
gent  omission,  to  entitle  a  passengier  "  allowed"  to  stand  there- 
on, to  recover  for  an  injury  catised  solely  by  the  misconduct 
of  a  third  person.  I  do  not  recognise  the  reason  or  the  legal 
force  of  such  a  rule,  for  it  ignores  the  necessity  of  all  care  and 
all  prudence  on  the  part  of  the  passenger,  and  implies  the 
total  absence  of  the  instinct  of  self-preservation  inherent  in  all 
rational  creatures. 

The  collision  found  the  plaintiff  in  the  same  situation  in 
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iiBeH    He  cannot  say  tiiat  a  sense 
^n  was  not  present  to  his  mind,  for 
Aess  who  entered  the  sleigh  at  the 
iiff,  says  he  got  over  the  rail  because 
^i8  legs  broken  by  riding  ontside,  and 
as  a  burlesque  on  riding  in  a  sleigh, 
to  ride  eto  w  ind  run  the  risk  of  having  one's  1^ 

broken/'  There  vnm  no  discrepancy  in  the  evidence,  as  to  the 
manner  in  which  the  plaintiff  was  injured.  It  is  thus  de* 
scribed  by  Henry  Tomes,  one  of  the  plaintiff's  witnesses :  '*  I 
saw  the  coal  sleigh  coming  up,  on  the  left  hand  side.  The 
string  piece  of  the  coal  sleigh  was  h^her  than  the  guard  of 
the  stage,  and  swep#  along  and  knocked  Mr.  Spooner  off." 
His  left  arm  was  fractured,  above  the  elbow,  his  right  leg 
broken  below  the  knee,  and  he  was  otherwise  seriously  injured. 
It  is  manifest,  therefore,  that  the  injury  is  attributable  to  the 
position  in  which  the  plaintiff  had  placed  himself,  and  that 
had  he  occupied  a  place  inside  the  sleigh  he  would  have 
remained  entirely  unharmed."  In  Earing  v.  The  New  York 
and  Erie  Bail  Road  Company^  (13  Barb.  9,)  the  plaintiff 
was  nonsuited  upon  the  trial  because  it  appeared  that  her  in- 
testate had  driven  his  horse  and  sleigh  at  a  rapid  rate  across 
the  line  of  a  rail  road,  at  the  point  where  the  collision  occurred, 
without  taking  any  care  or  precaution  against  the  probability 
of  a  train  of  cars  approaching.  The  court  affirmed  the  non* 
suit,  and  declared  the  rule  to  be  well  settled  that  where  the 
carelessness  and  imprudence  of  the  person  injured  contributed 
to  the  injury,  an  action  for  damages  could  not  be  sustained. 
In  the  more  recent  case  of  Dascomb  v.  The  Buffalo  and  State 
Line  Bail  Boad  Oo.,  (27  Barh.  221,)  it  was  also  held  that  a 
plaintiff  living  about  the  fourth  of  a  mile  from  a  rail  road 
track,  and  owning  a  farm  divided  by  the  track,  who  left  his 
house  with  a  horse  and  wagon  and  drove  across  the  track 
without  taking  any  precaution  to  see  whether  a  locomotive 
was  approaching,  and  was  injured,  was  guilty  of  gross  care* 
lessness,  and  could  not  recover  for  the  injury.    It  was  also 
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held  that  it  was  the  daty  of  the  court  to  have  nonsuited  the 
plaintiff.  In  Mackey  v.  New  York  Central  Rail  Road  Co,^ 
(Id,  52S,)  the  intestate  was  driving  his  team  towards  the  rail 
road  eroBsingy  and  was  told  by  a  witness  that  the  cars  were 
coming.  He  turned  his  head  towards  the  witness^  then  struck 
his  horses  with  the  lines  and  went  upon  the  track,  and  was 
killed  by  the  locomotive.  The  court  decided  that  the  plaintiff^ 
his  administratrix,  could  not  recover,  saying,  ^^  In  such  a  case 
a  party  is  bound  to  exercise  care,  dUigence  and  foresight  in 
proportion  to  the  danger  to  be  avoided  and  the  fatal  conse- 
quences involved  in  his  neglect.''  I  am  not  able  to  reconcile 
the  plaintiff's  claim  to  recover  in  this  action  with  the  prin- 
ciple of  these  cases,  and  many  others  to  which  I  might  refer. 
The  fender  upon  which  he  voluntarily  placed  himself,  and 
from  which  he  was  thrown,  was  not  made  as  a  place  to  seat  or 
stand  passengers.  As  its  name  imports,  it  was  constructed  as 
a  defense,  to  receive  and  ward  off  the  crash  and  pressure  of 
adverse  and  outside  forces.  And  if  the  plaintiA*,  with  full  no- 
*  tice  and  knowledge  of  the  danger,  chose  to  put  himself  upon 
this  fender  so  as  to  receive  the  assaults  of  these  forces  upon 
his  own  person,  whatever  may  have  been  the  misconduct  of 
the  company,  in  other  fbspects,  he  is  guilty  of  gross  impru- 
dence and  misconduct  himself,  which  either  caused  or  contrib- 
uted to  the  injury,  and  cannot  recover. 

The  defendants  also  requested  the  judge,  at  the  close  of  the 
evidence,  to  instruct  the  jury  that  if  they  "  find  that  the  place 
upon  the  sleigh  occupied  by  the  plaintiff  was  known  to  him, 
before  he  got  upon  it,  to  be  unsafe  in  case  of  accident,  the 
plaintiff  was  as  much  bound,  in  the  exercise  of  proper  care,  to 
avoid  taking  the  position,  as  if  notified  not  to  do  so  by  the 
company.'^  The  court  declined  so  to  direct  the  jury,  and  the 
defendants  again  excepted.  This  request  embodied  a  correct 
legal  proposition  having  reference  to  the  purposes  for  which 
the  fenders  were  erected.  If  they  were  not  the  places  provided 
for  the  conveyance  of  passengers,  and  the  plaintiff  knew,  or 
had  notice  firom  others,  that  the  place  upon  them  was  danger- 
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ouBy  the  company  were  under  no  obligation  to  oommimicate  to 
him  formally  information  of  which  he  was  possessed  already. 
What  particular  instruction  or  charge  was  given  (if  any)  to 
the  jury  we  do  not  know,  for  none  appears  upon  the  printed 
case.  I  attach  no  particular  importance,  however,  to  the  omis- 
sion of  the  judge  to  chaige  as  requested ;  for  I  think  the  de- 
fendant's motion  for  a  nonsuit,  when  the  plaintiff  rested, 
should  have  been  granted. 
There  should  be  a  new  trial,  with  costs  to  abide  the  event 

[DI7TCHB88  Gbitbral  TbbX|  May  14,  1860.     Lott,  JBkmU  and  Brown, 
JoBticeB.] 


The  People,  ex  rd.  The  Brooklyn  Industrial  School  and 
Home  for  Destitute  Children,  vs.  Thomas  Ekabney. 

Where  a  child  has  been  dnly  torrenderad  by  its  &ther  and  natural  gnardian 
to  the  Brooklyn  Industrial  School  Association  and  Home  for  Destitate  Chil- 
dren, pursnant  to  the  charter  of  that  association,  by  an  instrument  in 
writing  signed  by  the  father,  snch  surrender  will  not  be  superseded,  and 
rendered  inoperatiye  and  Toid,  by  an  order  subsequently  made  by  the  sur- 
rogate, appointing  an  indiTidnal  the  general  guardian  of  the  infimt 

TEBSE  C.  SMITH,  for  the  relator, 

John  Oreenwood,  for  the  defendant. 

By  the  Court,  Bbown,  J.  This  is  a  certiorari,  brought  to 
remove  and  review  certain  proceedings  upon  a  habeas  corpus, 
had  before  Samuel  D.  Morris,  Esq.,  county  judge  of  Kings 
county,  in  which  he  awarded  the  custody  of  Catharine  Laffin 
and  Mary  Ann  Josephine  Laffin,  infant  children  of  John  Laf- 
fin, deceased,  to  the  defendant,  Thomas  Kearney.  The  rela- 
tor claimed  the  custody  of  the  children  by  virtue  of  an  instru- 
ment in  writing  executed  by  John  Laffin,  the  father,  on  the 
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13th  December,  1858,  and  just  before  his  death  ;(a)  and 
the  defendant  claimed  the  care  and  control  of  them  as  their 
guardian,  duly  appointed  by  the  snrrogate  of  the  county  of 
Kings,  on  the  2d  March,  1859.  The  infants  are  of  very  ten- 
der years,  the  eldest,  Catharine,  having  been  bom  on  the  26th 
of  October,  1853,  and  the  other,  Mary  Ann,  on  the  19th  of 
October,  1855.  The  death  of  their  father  left  them  both  or- 
phans without  property  or  means  of  support — ^in  fact  both  at 
the  time  their  father  executed  the  instrument  of  the  13th 
December,  1858,  and  also  when  the  defendant  procured  him- 
self to  be  appointed  their  guardian,  they  were  in  a  state  of 
utter  poverty  and  destitution,  and  have  so  remained  to  the 
present  time. 

At  the  common  law,  the  parents  are  the  guardians  of  their 
infSstnt  children,  first  the  father,  and  if  he  be  dead,  the  mother. 
This  results  from  the  nature  of  the  relation  between  parent 
and  child,  and  is  a  recognition  of  the  ties,  duties  and  obligi^ 
tions  which  bind  them  to  each  other.  By  the  5th  section  of 
the  act  in  regard  to  the  tenure  of  real  property,  where  an  es- 
tate in  lands  becomes  vested  in  an  infant,  the  guardianship 
of  such  infant,  with  the  rights,  powers  and  duties  of  a  guard- 
ian in  socage,  shall  belong,  Ist,  to  the  father,  and  if  there  be 
no  father,  to  the  mother ;  and  if  neither  fether  or  mother,  to 
the  other  relatives  of  the  infant  This  class  of  guardians 
would  have  authority  to  take  charge  of  the  whole  estate,  both 
real  and  personal    But  when  there  is  no  real  estate,  the  fa- 

(a)  The  instrnmeDt  was  as  follows :  "  I,  John  Laffln  of  the  city  of  BrooklTO, 
ikther  of  Catharine  or  Kate  —  Mary  Ann  Josephine  Laffln,  do  commit  and  sur- 
lender  aaSd  children  to  the  care  and  management  of  the  Brooklyn  Indnstrial 
School  AnocSation  and  Home  for  Deetitnte  Children,  with  the  powers  and  sub- 
ject  to  the  provisions  contained  in  the  apt  incorporatii^  said  Association  and 
Home. 
Dated  Brooklyn,  December  18,  1S5S. 

his 
John  f  Laffot. 
mark. 
Witness,  Annie  Kimberly. 

ffitaess, Susan  C.Smith." 
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ihety  80  the  guardian  by  natore,  has  no  power  over  the  par- 
Bonal  estate  of  his  infant  child.  The  rights  and  authority  of 
this  class  of  guardians  are,  in  all  cases,  superseded  when  a 
guardian  is  appointed  by  the  deed  or  last  will  of  the  fftther, 
or  in  default  thereof  by  the  surrogate.  (2  Kenfs  Com.  224.) 
The  first  section  of  the  act  concerning  guardians  and  wards 
gives  to  the  father  power,  by  deed  or  will  duly  executed,  to 
dispose  of  the  custody  and  tuition  of  his  infant  children,  dur- 
ing their  minority,  or  for  any  shorter  period,  to  any  person 
or  persons.  And  section  two  declares  that  the  person  to  whom 
it  shall  be  made  shall  have  all  the  rights  and  powers^  and  be 
subject  to  the  duties  and  obligations,  of  the  guardian  of  such 
infants;  and  such  disposition  shall  be  valid  and  effectual 
against  every  other  person  claiming  the  custody  or  tuition  of 
said  infant,  as  guardian  in  socage  or  otherwise.  I  am  thus 
particular  to  refer  to  these  rules  of  the  common  and  statute 
law,  for  the  purpose  of  keeping  in  mind  that  the  power  of  the 
father,  as  the  natural  guardian  of  his  in&nt  children  while 
living,  and  his  power  to  appoint  a  testamentary  guardian  for 
them  during  their  minority,  after  his  death,  has  always  been 
maintf^ined  and  still  remains  unimpaired. 

The  power  of  the  surrc^te,  under  the  act  concerning  guard- 
ians and  wards,  is  not  limited  to  that  £Etvored  class  of  infants 
who  are  endowed  with  estates  real  or  personal.  He  may 
doubtless  appoint  a  guardian  for  the  infant  inmate  of  a  poor 
house,  without  property,  and  without  name  or  lineage.  But 
it  would  be  vain  to  deny  that  the  statute,  and  the  practice 
under  it,  has  reference  specially  and  pfirticularly,  nay  almost 
exclusively,  to  the  former  class.  This  is  manifest  from  the 
various  provisions  in  regard  to  bonds  with  sureties  for  asoer- 
taining  the  value  of  the  infant's  property,  and  for  the  keep- 
ing, rendering  and  settling  accounts,  and  for  compensation 
and  recompense  for  expenses  and  services,  and  for  the  removal 
of  the  guardian  for  incompetency  or  other  dereliction  of  duty. 
These  numerous  and  complicated  provisions  can  have  no  pos- 
sible application  to  those  minors  whose  condition  is  orphanage 
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and  destitatioiL  The  guardian  is  not  bonnd  to  sopport  and 
maintain  his  wazd  from  his  own  means.  The  law  imposes 
upon  him  no  snch  dnty.  He  may  provide  for  ih^n  from  ha- 
manity,  from  the  impulses  of  sympathy  and  charity.  But  the 
moment  the  ward's  property  and  snhstance  is  exhausted  the 
legal  duty  and  obligation  of  the  guardian  is  at  an  end,  for  he 
owes  none  which  the  law  will  enforce.  If  Thomas  Kearney 
should  abandon  these  helpless  children,  there  is  nothing  for 
them  but  what  the  laws  for  the  support  of  the  poor  may  af- 
ford, or  the  charities  of  some  such  institution  as  that  from 
which  the  order  of  the  county  judge  has  separated  them. 

The  relator  is  an  institution  incorporated  by  the  act  of  the 
15th  April,  1857.  Its  objects  are  purely  charitable,  and  it  is 
maintained  by  private  beneficence,  and  designed  to  provide 
guardians  or  quasi  guardians  for  those  children  of  poverty  and 
indigence  who  are  lefb  by  obvious  causes  outside  of  the  oper- 
ation of  the  general  law  in  relation  to  guardian  and  ward.  In 
the  language  of  the  act  of  incorporation,  the  associates  are 
constituted  a  body  corporate,  ''by  the  name  of  the  Brooklyn 
Industrial  Association  and  Home  •  for  Destitute  Children, 
whose  object  and  business  shall  be  to  establish  and  support 
industrial  schools,  and  to  establish  and  maintain  a  home  for 
destitute  children  in  the  city  of  Brooklyn.^'  The  6th  section 
of  the  act  authorizes  the  surrender  of  infant  children  by  their 
natural  or  other  legal  guardian  to  the  care  and  management 
of  the  association,  by  an  instrument  or  declaration  in  wriijng, 
and  then  proceeds  to  prescribe  the  duties  of  the  assodation  in 
respect  to  such  children.  Section  7  dedares  that  upon  the 
death,  absence  or  incapacity  of  the  father,  the  mother  may 
make  the  surrender,  and  if  she  be  dead  or  otherwise  incapa- 
ble, then  the  mayor  of  the  city  of  Brooklyn,  or  the  smrogate 
of  the  county  of  Kings,  may  perform  the  same  office.  The 
act  contains  ample  and  other  provisions  for  the  binding  out 
and  apprenticing  of  these  children,  and  for  their  care,  educa- 
tion and  protection  I7  the  association,  which  it  is  not  neces- 
sary to  quote  at  large.    The  provision  in  the  6th  section  is  a 
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recognition  of  the  ancient  right  of  the  father  to  -provide  a 
gaardian  for  his  infant  child^  by  deed  or  will ;  and  the  instni- 
ment  in  writing  there  referred  to,  by  which  the  surrender  is 
to  be  made  to  the  association,  is  a  substitute  for  the  deed  or 
last  will  mentioned  in  the  1st  section  of  the  act  concerning 
guardians  and  wards,  in  cases  where  the  poverty  and  indi- 
gence of  the  parents  and  children  would  leave  the  general  act 
practically  inoperative  and  unavailing.  The  instrument  in 
writing  by  which  the  relators  claimed  the  custody  of  the  chiU 
dren  was  duly  executed  by  their  father,  John  Laffin,  in  the 
presence  of  two  witnesses,  on  the  13th  of  December,  1858,  and 
four  days  thereafter  he  died.  The  children  remained  with  him 
until  his  death,  and  were  then  taken  away  by  the  relator. 
Thomas  Kearney,  who  is  their  grandfather,  caused  himself  to 
be  appointed  their  guardian  by  the  surrogate,  on  the  2d 
March,  1859,  and  on  the  29th  of  March  he  sued  out  the  writ 
of  ^beas  corpus  and  instituted  the  proceedings  under  whicl^ 
they  were,  by  the  order  of  t"he  county  judge,  taken  from  the 
custody  of  the  relator  and  delivered  over  to  the  defendant  on 
the  16th  of  May  thereafter.  The  issue  between  the  parties  in 
the  proceedings  upon  the  return  to  the  writ  of  habeas  corpus, 
was  the  right  to  the  custody  of  the  children,  and  this  depend? 
ed  upon  the  question  whether  the  appointment  of  the  general 
guardian,  by  the  surrogate,  superseded  and  rendered  inopera* 
tive  and  void  the  appointment  and  surrender  made  by  John 
Laffin,  the  father,  to  the  relator,  by  the  written  instrument 
of  the  13th  December,  1858.  The  first  two  sections  of  the 
act  concerning  guardians  and  wards,  and  under  which  act  the 
defendant  Kearney  derives  his  authority,  were  made  in  affirm-- 
ation  and  assurance  of  the  father's  right  to  dispose  of  the  cus-^ 
tody  and  tuition  of  his  infant  children,  during  their  minority, 
by  deed  or  by  his  last  will  and  testament  ^^  A  will  merely 
appointing  a  testamentary  guardian  need  not  be  proved,  and 
though  the  statute  speaks  of  appointments  by  deed  as  well  aci 
by  will,  yet  such  a  disposition  by  deed  may  be  revoked  by 
will :  and  it  is  evident  from  the  language  of  the  English  stat* 
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«te,  and  from  the  reason  of  the  thing,  that  the  deed  there 
mentioned  is  only  a  testamentary  instrament  in  the  form  of  a 
deed,  and  to  operate  only  in  the  event  of  the  fieither's  death.'' 
(2  Kenfa  Com,  225.)  The  disposition  which  John  Laffin 
made  of  his  children  was  as  valid  and  effectual  as  if  it  had 
been  made  under  the  first  two  sections  of  the  general  act,  for 
it -was  made  in  exact  conformity  ;B7ith  the  requisition  of  the  6th 
section  of  the  act  incorporating  the  relator,  and  the  children 
were  of  the  class  which  the  act  of  incorporation  was  designed 
to  protect  and  benefit.  To  give  to  the  appointment  of  guard- 
ian by  the  surrogate  under  the  general  act  the  force  claimed 
for  it  by  the  defendant,  would  be  to  impair  the  right  of  the 
father  to  dispose  of  the  tuition  and  custody  of  his  in&nt  chil- 
dren, and  virtually  to  set  aside  the  wise  and  humane  provis- 
ions of  the  act  incorporating  the  relator.  Besides,  the  surro- 
gate's power  and  authority  to  appoint  a  guardian  for  an 
infant  exist  only  where  the  father  has  failed  to  appoint  by 
deed  or  will.  (§  4.)  And  although  it  may  not  be  necessary 
to  determine,  upon  tlus  appeal,  the  question  of  the  surrogate's 
jurisdiction,  it  is  evident,  I  think,  that  the  guardian  he  did 
appoint  must  hold  whatever  authority  he  has  subject  to  the 
superior  right  of  the  relator  to  the  care  and  custody  of  the 
children  under  the  appointment  and  surrender  made  by  the 
&ther  in^  his  lifetime.  It  occasionally  happens  that  letters  of 
administration  are  granted  upon  the  estate  of  a  deceased  per- 
son when  there  is  a  will  in  existence,  unknown  and  unproved, 
at  the  time,  which  disposes  of  the  entire  estate.  Upon  proof 
of  the  will  the  administrator,  and  all  his  rights  and  duties 
under  the  letters,  are  superseded  by  the  will,  and  must  yield 
to  the  superior  right  of  the  deceased  in  his  lifetime  to  dispose 
of  his  effects  through  executors  of  his  own  appointment,  at  his 
own  pleasure.  So,  also,  it  may  occur  that  statutory  guard- 
ians for  infants  may  be  appointed  when  there  is  a  deed  or  will 
in  existence  appointing  testamentary  guardians  for  these  same 
children,  which  may  be  undiBCOvered  and  unkown  at  the  time. 
In  this  case,  also,  it  cannot  be  doubted  that  the  statutory 
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gmurdians  wonld  be  Buperseded^  and  their  powers  suspended, 
by  the  production  of  the  deed  or  will  appointing  others  to  ez- 
iecute  the  same  trusts. 

It  was  said  upon  the  argument  that  the  decbion  of  the 
surrogate,  in  awarding  the  letters  of  guardianship  to  the  de- 
fendant, concludes  the  relator  in  the  proceedings  upon  the  har- 
beas  corpus.  That  the  question  is  res  adjudicates.  There 
are  two  veVy  sufficient  answers,  I  think,  to  this  proposition. 
To  entitle  the  surrogate's  adjudication  to  this  weight,  it  must 
have  been  directly  upon  the  point  in  controversy,  and  betwe^i 
the  iaame  parties,  and  the  surrogate  must  have  had  cognizance 
and  jurisdiction  of  the  same  question  litigated  in  the  proceed^ 
ings  upon  the  writ  of  habeas  corpus.  The  first  answer  is  that 
the  relator  was  not  and  could  not  have  been  made  a  party  to 
the  proceeding  before  the  surrogate.  The  surrogate's  court 
is  a  court  of  special  and  limited  jurisdiction,  and  must  pro- 
ceed to  exercise  its  powers  according  to  the  letter  of  the  stat- 
ute from  which  it  derives  them.  Its  authority  in  regard  to 
parties  upon  a  petition  for  the  appointment  of  a  guardian,  is 
to  be  found  in  the  5th  section  of  the  act.  The  parties  other 
than  the  petitioner  are  limited  to  the  relatives  of  the  minor 
residing  in  the  county.  The  person  to  whom  the  minor  may 
have  been  apprenticed  by  indenture,  or  to  whose  care  and  cus- 
tody he  may  have  been  committed  by  the  deed  or  will  of  the 
father,  cannot  be  made,  nor  can  be  make  himself,  a  party  to 
such  an  application,  so  as  to  be  concluded  by  the  judgment 
or  decree,  for  the  very  obvious  reason  that  the  act  has  given 
the  surrogate  no  such  authority.  It  prescribes  what  he  shall 
do,  and  who  he  may  call  before  him  to  be  bound  and  conclud-  ^ 
ed  by  bis  decrees.  The  voluntary  appearance  of  the  counsel 
for  the  relator  before  the  surrogate  upon  the  hearing  of  Thom- 
as Kearney's  application,  did  not  conclude  or  affect  its  right 
to  the  custody  of  the  children.  The  next  answer  to  the  point 
of  Tts.  at^'udicata  is  that  the  right  to  the  custody  of  the  infant 
was  not  the  question  before,  or  determined  by,  the  surrogate. 
His  power  was  limited  to  an  examination  and  determination 
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into  tiie  fitoe^B  of  the  proposed  guatdiaD,  the  value  of  the  inr 
&aV8  persoDal  estate,  and  the  rents  and  profits  of  his  real  es- 
tate,  and  to  fix  the  amount  and  the  sufficiency  of  the  seouritj 
to  be  giYen.  The  force  add  effect  of  the  letters  of  guardian- 
ship, and  the  power  of  the  guardian  under  them,  was  not  a 
subject  for  the  surrogate's  consideration^  They  might  or  they 
might  not  invest  the  person  appointed  with  a  right  to  tha 
control  and  custody  of  the  infai^ts^  as  the  extraneous  ciroum- 
stances  n^ighthapfien  to  be.  But  that  wps  not  for  the  surro* 
gate  to  settle.  He  i^su^  the  lett^iv,  and  when  the  appointee 
came  to  assert  rights  under  them,  as  against  third  persons 
standing  in  th^  situation  of  the  relator,  then  those  rights  be- 
ing purely  incidental  to  the  appointment,  would  become  proper 
subjects  for  consideration  jAnd  adjudication. 

It  was  said  upon  the  argument  that  the.  surrender  men- 
tioned in  the  6th  and  7th  sections  of  the  act  incorporating  ike 
relator  is  intended  to  be  Si  present  act,  and  to  place  the  asso- 
dation  inmiediately  in  2oco  parentis.  That  the  term  surren- 
der, €x  tri  termini^  implies  a  present  act.  Strictly  speaking 
this  may  be  so,  but  it  would  be  a  most  narrow  and  illiber^ 
oonstruotion  to  apply  the  rule  literally  to  this  act  which  is 
purely  charitable,  and  which  in  no  possible  contingency  can 
interfere  with  the  rights  of  property.  Especially  would  this 
be  so  when  the  opposite  constmotion  does  no  more  than  give 
effect  in  another  form  to  the  father's  right  to  appoint  :a  tes- 
tamentary guardian  for  his  infant  children.  But  concede  its 
application,  for  the  present,  and  what  is  there  upon  the  face 
of  the  instrument  of  the  13th  December,  1858,  or  in  the  evi- 
dence, to  show  that  the  surrender  by  John  Laffin  to  the  relator 
was  not  a  present  act  ?  The  instrument  imports  an  absolute 
and  immediate  surrender.  He  was  at  the  time  it  was  exe- 
cuted in  the  last  stage  of  an  incurable  disease,  and  was  await- 
ing his  dissolution  hourly.  He  asked  that  his  children  might 
remain  with  him  during  the  brief  period  that  yet  remained  to 
him  of  Ufa  To  this  last  request  of  a  dying  father  those  rep- 
resenting the  association  assented.    How  could  they  do  oth- 
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erwise,  aqd  with  what  reason  can  it  he  said  that  saffering 
these  little  children  to  remain  with  their  father  for  a  few  days 
or  hours  until  he  expired,  and  the  last  act  of  life  was  conclu- 
ded and  consummated,  converted  the  transaction  from  a  pre- 
sent to  a  prospective  surrender? 

Something  is  said  in  the  opinion  which  accompanies  the 
order  appealed  from,  touching  the  incapacity  of  John  LaflSn 
at  the  time  he  executed  the  instrument  of  surrender ;  but  as 
there  is  no  proof  whatever  to  show  such  want  of  mental  capa- 
city, the  counsel  wisely  omitted  to  refer  to  it  upon  the  aiigu- 
ment 

It  is  the  duty  of  the  courts  to  carry  out  the  manifest  inten- 
tion of  the  legislature,  and  give  effect  to  the  humane  and 
charitable  provisions  of  the  act  which  incorporates  and  creates 
the  relator.  But  it  must  be  evident  to  the  most  ordinary  ap- 
prehension, that  if  the  relatives  of  destitute  orphan  children, 
committed  to  its  care  and  supervision  by  the  written  instru- 
ment of  the  parent,  can  retain  and  recover  their  custody  under 
authority  derived  from  the  general  statute  concerning  guard- 
ians and  wards,  the  act  of  incorporation  may  in  many  cases 
be  rendered  nugatory  and  ineffectual  to  accomplish  any  use- 
ful or  valuable  purpose. 

The  proceedings  and  order  of  the  county  judge  should  be 
reversed,  with  costs,  and  restitution  of  the  in&nt  children 
awarded. 

[BuTOHBSS  GcMBBAL  Tbbk,  Utj  14,  1860.  LoU,  BmaU  aod  Bram^ 
Justioee.] 
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It  ia  a  dear  breach  of  public  duty  for  a  sheriff;  in  any  cue,  to  snifer  the  at- 
torney of  the  plaintiff  to  take  into  bis  hands  the  pi'oceeds  of  a  sale  and  to 
deal  with  and  dispose  of  them  at  his  pleasure  and  iit  tlie  time  moat  suitable 
to  his  contenience. 

In  sales  in  actions  for  the  partition  of  lands,  the  foreclosore  of  mortgages,  or 
to  carry  the  trusts  of  a  will  or  deed  into  ezecation,  where  nmnerons  other 
persons  are  interested,  and  entitled  to  share  in  the  proceeds,  besides  the 
plaintiff,  the  officer  fkils  in  Ailfllling  his  official  obligations  if  be  suSbra  the 
purchase  money  to  pass  into  hands  other  than  his  own.    Per  BaoWN,  J. 

Whenerer  such  a  case  occors,  the  courts  can  do  no  less  than  hold  the  sheriff 
to  a  rigorons  acconntability. 

Where  a  sale  of  lands  under  a  decree  in  a  partition  suit  was  conducted  and 
the  lands  were  offered  for  sale,  and  sold,  by  the  plaintiff's  attorn^,  in  the 
name  of  the  under  sheriff,  the  attorney  deliYcfring  thd  deeds  to  the  pur* 
chasers  and  receiying  the  purchase  money,  with  the  assent  of  the  under 
aheriff,  who  was  not  present  at  the  sale,  but  who  subsequently  executed  the 
deeds,  and  signed  the  report  of  the  sale ;  JETeU  that  the  under  sheriff  must 
be  deen^ed  to  have  acted,  in  the  matter,  through  the  attorney,  and  to  hare 
ratified  and  afllrmed  all  that  he  did  touching  the  sale ;  and  to  havo  re- 
oeived  the  proceeds  of  the  sale  into  his  own  hands,  and  to  have  incurred 
the  usual  liability  therefor. 

Sdd  dUOf  that  the  sale  and  conveyance  of  the  lands  mentioned  in  the  judg- 
ment being  an  official  act,  the  sheriff  himself  was  liable  to  the  parties  en- 
titled to  the  proceeds,  for  their  r^ective  shares  thereof,  upon  a  misappli- 
cation of  the  money  by  the  attorney,  to  the  same  extent  as  if  he  had  exe- 
cuted the  Judgment  himself. 

Although  technically,  and  strictly,  the  Irords  of  the  22d  section  of  the  stat- 
ute of  limitations,  respiting  the  time  for  commencing  actions  against 
aherilb,  dbc.  for  official  acts,  do  not  apply  to  proceedings  as  for  contempts 
to  enfore  dTil  remedies,  yet  in  its  spirit  and  intent  that  section  does  apply 
to  such  proceedings. 

The  court  has  the  power  to  withhold,  and  should  withhold,  the  exercise  of  its 
jurisdiction  in  summary  proceedings  on  motion,  whenever  an  action  for  the 
daim  sohght  to  be  enforced  is  barred  by  forced  of  the  statute  of  limitations. 

For  the  omission  of  a  sheriff  to  pay  over  to  the  county  treasurer  the  proceeds 
of  a  sale  of  lands  in  a  partition  suit,  the  period  of  limitation  begins  to  run 
at  the  time  the  omission  occurs,  and  not  from  the  time  when  the  party  in 
interest  beoomtt  apprised  of  liis  right  of  actiod. 

rpHIS  was  an  application  made  Iry  Susan  Van  Tassel,  a  do- 
X  fendant  in  this  action,  for  an  order  that  Benjamin  D. 
Miller,  formerly  sheriff  of  Westchester  county,  make  and  file 
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his  report  of  hiB.prcioeddiiiga  upcm  ike  judgment  for  partition 
in  thiB  action,  subsequent  to  his  report  of  sale ;  and  that  he 
distribute  and  dispose  of  the  proceeds  of  the  sale  according 
to  the  terms  of  the  judgment,  or  that  an  attachment  issue. 
The  motion  was  made  at  a  special  term  held  by  Justice  Lott, 
who  denied  the  application,  and  the  applicant  appealed  to 
the  general  term. 

JP.  T.QfUUr,  fcr  the  motipn. 

B,  H.  Hart,  for  the  sheriff 

.fiy  the  Court,  Bbown,  J.  Su^an  Van  Tassel,  one  of  the 
defendants  in  this  action,  applied  to  the  special  term,  upon 
the  usual  notice,  for  an  order  that  Benjamin  D.  Miller,  former 
slieriff  of  the  county  of  Westchester,  make  and  file  his  report 
of  bis  prpceedings  upon .  the  judgment  in  this  action  subse- 
quent to  his  report  of  the  sale  of  the  lands  and  premises 
mentioned  in  the  said  judgment;  and  also  that  he  distribute 
and  dispose  of  the  proceeds  of  the  said  sale,  according  to  the 
terms  of  the  said  judgment,  or  that  an  attachment  issue 
against  him.  The  real  object  of  the  motion  was  to  compel 
the  said  former  sheriff  to  pay  over  to  the  treasurer  of  the 
county  of  Westchester  the  one  third  part  of  the  net  proceeds 
of  sttoh  sale  which  were  by  the  terms  of  the  said  judgment 
directed  to  be  paid  over  to  the  treasurer  and  by  him  invested 
at  interest  for  the  use  and  benefit  of  Susan  Van  Tassel,  the 
moving  party,  during  life,  she  being  entitled  to  a  life  estate 
therein.  The  motion  was  heard  by  Mr.  Justice  Lott,  sitting 
at  the  special  term,  and  denied  by  him,  from  whose  order  m 
the  premises  she  has  appealed  to  the  general  term. 

The  parties  in  the  action  are  the  children  and  heirs  at  law, 
and  the  widow,  of  Bobert  Van  Tassel,  late  of  the  county  of 
Westchester,  who  died  in  September,  1849,  seised  of  the 
lands  which  were  the  subject  of  the  sala  The  action  was 
brought  for  a  partition  or  sale  of  tiie  lands,  and  the  widow, 
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Susan,  was  dnlj  served  with  process  to  appear  and  answer, 
but  she  suffsred  the  complaint  to  be  taken  as  confessed*  The 
proceedings  -^rere  conducted  by  Charles  A.  Purdy,  deceased, 
late  of  White  Plains,  as  the  attorney  for  the  plaintiff.  In 
April,  1851,  the  usual  decree  br  judgment  for  a  sale  of  the 
lands  and  premises  by  the  sheriff  of  the  county  of  Westches- 
ter was  obtained  from  the  special  term  of  this  court.  The 
judgment  also  contained  this  direction — that  the  sheriff  as- 
certain and  report  whether  the  defendant  Susan  Van  Tassel  is 
willing  to  accept,  in  lieu  of  her  dower  in  the  premises,  a  gross 
sum  in  satisfaction  thereof,  and  that  the  sheriff  pay  such 
gross  sum  to  her,  upon  her  executing  the  usual  release  of  her 
title  and  interest,  &c. ;  but  in  the  eyent  of  her  refusal  to  accept 
such  gross  sum,  then  he  was  directed  to  pay  over  to  the  county 
treasurer  the  one  third  part  of  the  proceeds  of  the  sale,  to  be 
invested  by  such  treasurer  at  interest  during  her  life,  for  her 
use  and  benefit.  A  part  of  tho  premises  were  sold  upon  the 
usual  notice,  on  the  Slst  May,  1851,  to  Ezra  Van  Tassel,  one 
of  the  defendants,  for  $6202,  and  on  the  6th  March  thereafter 
ihe  residue  of  the  lands  were  sold,  upon  the  usual  notice,  to 
Wright  Van  Tassel,  another  of  the  defendants,  for  $551.  The 
purchase  money  was  duly  paid,  in  conformity  with  the  terms 
of  the  sale,  and  deeds  duly  executed  to  the  purchasers  within 
a  few  days  after  the  sales ;  but  the  exact  time  does  not  ap- 
pear from  the  papers.  The  execution  of  the  deeds  and  the 
payment  of  the  purchase  money  appear  as  well  from  the  affi- 
davits as  from  the  sheriff's  report  of  the  sale,  which  was  filed 
and  confirmed  on  the  15th  day  of  March,  1852.  No  report 
of  the  distribution  has  been  filed,  and  the  one  third  part  of 
the  purchase  money  in  which  the  widow  had  an  estate  for  life, 
has  not  been  paid  to  the  county  treasurer,  pursuant  to  the  di- 
rection of  the  judgment.  Charles  A.  Pnrdy  was  insolvent  at 
the  time  of  his  death. 

The  other  facts  upon  which  the  appeal  must  be  determined 
are  not  open  to  any  serious  dispute.  It  does  not  appear,  nor 
is  it  claimed,  that  Benjamin  D.  Miller,  the  sheriff,  personally 
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had  any  thing  to  do  with  the  sale  or  the  execution  of  the 
judgment  He  was  not  present  at  the  sak,  received  no  part 
of  the  purchase  money,  did  not  sign  or  execute  either  of  the 
deeds,  and  did  not  sign  or  file  the  report  of  the  sale.  Indeed 
he  swears  that  he  had  no  knowledge  of  the  transaction,  and 
first  became  acquainted  with  it  after  Charles  A.  Purdy's  death, 
which  occurred  in  January,  1858.  The  papers  show  that  the 
sale  was  conducted  and  the  lands  offered  for  sale  and  sold  by 
Charles  A.'Purdy,  the  plaintiff's  attorney^  in  the  name  of 
John  T.  Yoe,  the  under  sheriff  of  Benjamin  D.  Miller.  The 
decree  or  judgment  was  not  put  into  the  under  sheriff's 
hands.  He  was  not  present  when  the  property  was  offered 
for  sale,  nor  when  it  was  struck  off  to  the  purchaser,  nor  did 
he  receive  into  his  own  hands  any  part  of  the  purchase  money. 
But  he  arrived  at  the  place  of  sale  before  the  bidders  and  those 
in  attendance  separated,  and  upon  being  informed  by  Purdy 
that  the  lands  had  been  sold,  he  immediately  turned  away 
and  left  the  ground.  Purdy  received  the  purchase  money  and 
paid  such  of  the  parties  as  were  paid  their  several  shares.  He 
prepared  the  deed  or  deeds  and  delivered  them  to  the  pur- 
chaser. In  fact,  except  signing  the  sheriff's  name,  he  did 
every  thing  in  regard  to  the  sale  of  the  lands  which  the  sheriff 
was  required  to  do  by  the  exigency  of  the  judgment  or  decree. 
He  also  paid  to  the  widow  Susan  Van  Tassel  .(she  not  having 
released)  the  interest  upon  the  one  third  part  of  the  purchase 
money  directed  to  be  invested  for  her  benefit,  for  several  years 
and  up  to  the  time  of  his  death,  at  the  same  time  saying  the 
same  was  paid  over  and  invested  at  interest.  '  The  under 
sheriff,  however,  executed  the  deed  or  deeds  of  conveyance  in 
the  usual  form,  and  tacitly  if  not  expressly  authorized  Purdy 
to  deliver  them  to  the  purchasers  and  receive  the  purchaao 
money.  He  also,  as  under  sheriff,  signed  the  report  of  the 
sale  and  thus  enabled  Charles  A.  Purdy  to  put  it  on  file  and 
perfect  the  proceedings.  After  all  this,  it  becomes  a  matter 
of  no  moment  whether  the  under  sheriff  received  the  money 
or  not.    He  must  be  deemed  to  have  acted,  in  the  premises^ 
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throi^h  Charles  A.  Pnrdy,  and  to  have  ratified  and  affirmed 
all  that  he  did  touching  the  sale.  The  judgment^  in  the  form 
in  which  it  was  rendered,  was  incapable  of  execution  by  any 
other  person  than  the  sheriff.  Purdy,  in  respect  thereto,  was 
as  powerless  as  any  other  person,  and  without  the  concurrence 
and  express  assent  of  the  sheriff,  or  the  under  sheriff,  he  could 
not  have  passed, the  title  or  touched  a  dollar  of  the  purchase 
money.  There  is  no  rule  of  law  which  can  be  successfuUy  in- 
voked to  exonerate  him  from  being  deemed  to  have  received 
this  money.  Any  other  condusion  would  result  in  wrong  and 
injustice  to  others.  It  is  a  dear  breach  of  public  duty  for  the 
sheriff  or  a  referee  in  any  case  to  suffer  the  attorney  for  the 
plaintiff  to  take  into  his  own  hands  the  proceeds  of  a  sale  and 
to  deal  with  and  dispose  of  them  at  his  pleasure  and  at  the 
time  most  suitable  to  his  convenience.  In  executions  upon  a 
common  law  judgment  where  the  subject  belongs  exclusivdy 
to  the  plaintiff,  little  or  no  injury  can  result,  because  the  plain- 
tiff is  in  fiict  dealing  i^th  what  is  his  own.  But  in  sales  in 
actions  for  the  partition  of  lands,  the  foreclosure  of  mortgages, 
or  to  carry  the  trusts  of  a  will  or  deed  into  execution,  when 
numerous  other  persons  are  interested  and  entitled  to  share  in 
the  proceeds,  besides  the  plaintiff,  the  officer  fails  in  fulfilling 
his  official  obligations  if  he  suffers  the  purchase  money  to  pass 
into  hands  which  are  not  his  own.  Whenever  such  a  case  oc- 
curs the  courts  can  do  no  less  than  hold  the  sheriff  or  the 
referee  to  a  rigorous  accountability.  In  the  present  case  the 
imder  sheriff^  upon  the  most  obvious  principles,  must  be 
deemed  to  have  received  the  proceeds  of  the  sale  into  his  own 
hands  and  to  have  incurred  the  usual  liability  therefor. 

If  the  sale  and  conveyance  of  the  lands  mentioned  in  the 
judgment  is  to  be  regarded  as  an  official  act,  as  it  certainly  must 
he,  then  the  sheriff  himself  is  responsible  to  the  party  injured, 
and  not  the  deputy  or  under  sheriff  Whatever  the  under  or 
deputy  sheriff  does  under  color  of  his  office  is  deemed  to  be 
done  by  the  sheriff  himself.  In  The  People  v.  Braumy 
(6  Ccweny  41,)  the  counsel  for  the  sheriff  submitted  to  the 
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court  whether  he  Bhonld  not  he  discharged  from  an  attache 
mentfor  not  returning  a /./a.,  on  the  ground  that  it  had 
heen  delivered  to  the  under  sheriff  who  had  colle6ted  the 
money  under  it.  The  court  said :  ^^  The  court  look  to  the 
sheriff.  They  do  not  know  the  deputy,  in  this  and  the  like 
proceedings.  The  sheriff  must  stand  committed  until  the 
money  and  costs  are  paid."  In  Wcdden  v.  Daviaony  (15  WencL 
679,)  Mr.  Justice  Bronson  says:  ^'In  ascertaiBing  whether 
the  sheriff  is  answerable  for  the  acts  of  his  deputy,  the  ques^ 
tion  is  whether  the  latter  did  an  official  or  a  mere  personal 
act.  If  the  act  is  personal  only,  and  does  not  relate  to  his 
duty  as  an  officer,  he  is  not  the  agent  or  servant  of  the  sheriff; 
but  if  he  execute  process  under  color  or  by  virtue  of  his  office, 
the  sheriff  is  answerable  for  the  consequences.  When  he  acts 
by  virtue  of  his  office,  third  persons  have  a  right  to  r^ard 
him  as  the  mere  agent  or  servant  of  another,  and  resort  to  the 
principal  for  the  redress  of  any  injury  they  may  sustain.  It 
would  be  a  dangerous  doctrine  to  hold  that  the  sheriff  may, 
for  his  own  convenience,  depute  persons  to  discharge  the  du- 
ties of  his  office  and  yet  not  be  answerable  to  third  persons 
for  their  misconduct.''  It  is  qnite  well  settled  that  in  a  case 
like  the  present  the  sheriff  is  liable  to  the  same  extent  as  if  he 
had  executed  the  judgment  himself  and  did  precisely  what  the 
under  sheriff  has  done. 

The  more  important,  and,  I  apprehend,  real  impediment  in 
the  way  of  relief  upon  a  motion  for  an  attachment  is  the  stat- 
ute of  limitations.  ^^  All  actions  against  sheriffs  and  coroners 
upon  any  liability  incurred  by  them  by  the  doing  of  any  act 
in  their  official  capacity,  or  by  the  omission  of  any  <^cial 
duty,  except  for  escapes,  shall  *be  brought  within  three  years 
after  the  cause  of  action  shall  have  accrued,  and  not  after 
that  period."  (2  B.  S.  224,  §  22,  2d  ed,)  TechnicaUy,  and 
strictly,  the  words  of  this  section  do  not  apply  to  proceedings 
as  for  contempts  to  enforce  civil  remedies,  because  it  speaks 
of  actions  exclusively.  But  in  its  spirit  and  intent  it  does 
apply  to  such  proceedings.    Otherwise^  in  numerous  instances^ 
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it  wotQd  be  wholly  nugatory.  This  claas  of  officers  would  find 
little  benefit  in  an  aot  which  protected  them  from  the  cons^ 
qnences  of  an  action  and  left  them  exposed  to  the  more  sum- 
mary and  severe  remedy  of  a  motion,  with  fine  and  imprison- 
ment, perhaps,  for  the  same  cause.  The  act,  like  all  other 
acts  of  limitation,  is  designed  for  peace  and  quiet,  and  to  fix 
a  period  after  which  officers  of  the  class  designated  shall  not 
be  vexed  with  actions  and  proceedings  for  acts  and  omissions 
of  official  duty.  The  court  have  the  power  to  withhold,  and 
should  withhold,  the  exercise  of  its  jurisdiction  in  summary 
proceedings  on  motion,  whenever  an  action  for  thedaim  sought 
to  be  enforced  is  barred  by  force  of  the  statute  of  limitations. 
In  this  way  effect  may  be  given  to  the  manifest  intention  of 
the  legislature.  Before  the  revision  of  the  statutes  which 
took  effect  in  January,  1830,  the  courts  of  equity  were  not 
within  the  words  of  the  statutes  of  limitations ;  yet  the  stat- 
utes were  admitted  to  be  the  rule  in  equity  as  well  as  at  law 
in  cases  where  these  courts  and  the  courts  of  common  law  had 
concurrent  jurisdiotion.  {Sane  v.  Bloodgood^  7  John.  Gh. 
Bep.  90.  Souser  v.  Be  Meyer ^  2  Paige,  574,  577.)  In  The 
People  V.  Everest  (4  Hill,  71)  the  defendant,  late  sheriff  of 
Essex,  was  brought  up  on  an  attachment  for  not  returning  a 
writ  oi fieri  facias.  The  court  said :  "  The  statute  of  limit- 
ations is  certainly  not,  propria  vigore,  a  bar  to  the  imposi- 
tion of  a  fine  for  the  benefit  of  the  plaintiff,  even  to  the  full 
amount  of  the  sum  indorsed  upon  the^./a.  But  we  think 
that  notwithstanding  where  the  party  lies  by  after  the  return 
day  till  an  action  for  not  returning  is  barred  by  the  statute, 
damages  for  the  omission  ought  not  to  be  summarily  awarded. 
The  party  should  be  left  to  his  action  upon  the  return.'' 

It  was  said,  upon  the  argument,  that  8usan  Van  Tassel, 
the  widow,  was  guilty  of  no  laches ;  that  the  rule  should  not 
be  applied  to  bar  her  motion  in  this  case,  because  she  had 
made  her  motion  as  soon  as  she  became  aware  the  money  in 
which  she  bad  an  interest  had  not  been  paid  to  the  county 
treasurer.    I  ^0  not  doubt  that  she  first  heard  of  the  misap- 
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propriation  of  the  money  after  the  death  of  Charles  A.  Pnrdy. 
Bat  this  is  not  a  case  in  which  the  period  of  limitation  does 
not  begin  to  ran  nntil  the  party  in  interest  becomes  apprised 
of  his  right  of  action.  The  failare  of  the  sheriff  to  return  a 
writ,  to  file  a  report,  or  to  pay  over  money  to  the  oonnty  treas- 
urer, is  always  within  the  knowledge  of  those  interested,  if 
they  will  take  the  trouble  to  examine  for  themselves.  And 
if  they  omit  to  make  the  proper  inquiry  they  are  not  free  from 
laches.  In  the  present  case,  Susan  Van  Tassel  knew  she  had 
an  estate  in  dower  in  the  lands  of  her  deceased  husband.  She 
was  made  a  party  to  the  suit  in  partition  and  was  personally 
served  with  the  process  to  appear  and  answer.  Bhe  also  knew 
the  property  had  been  sold  and  the  purchase  money  paid,  for  she 
received  from  Charles  A.  Purdy  her  interest  upon  one  third 
part  of  it  for  several  years  after  sale  and  up  to  the  time  of  his 
death.  If  she  omitied  to  ascertain  where  the  principal  sum 
was  invested,  and  how  it  was  secured,  it  was  an  act  of  pure 
negligence,  for  which  no  one  is  legally  responsible  but  hersell 
Had  she  brought  the  transaction  to  the  notice  of  the  former 
sheriff,  or  the  court,  during  the  lifetime  of  Purdy,  there  can 
hardly  be  a  doubt  that  the  money  would  have  been  promptly 
paid  over  to  the  proper  officer. 

For  these  reasons  I  think  the  order  made  at  the  special 
term  should  be  affirmed,  with  $10  costs. 

[DuTCHBBS  Gbnb&al  Tsbx,  May  14,  1860.     Lati,  JSmoU  and  Brmm, 
JusticeB.] 
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The  8d  tobdWirioD  of  section  14  of  the  act  coneeinlDg  boards  of  health,  con- 
fers apon  those  boards  the  power  to  fpake  regulati<His  for  the  suppression 
and  remoTal  of  nnisances.  and  most  be  constmed  to  have  reference  to  that 
class  of  nuisances  which  can  be  the  subject  of  regulation. 

IVeither  a  dam,  thrown  across  a  stream,  nor  a  collection  of  water  in  a  reserroir 
created  thereby,  is  a  nuisance  per  m.  The  question  of  nuisance  or  no  nui- 
sance depends  upon  the  presence  or  absence  of  Tarions  extraneous  facts  and 
circnmstences.  And  it  is  proper  that  the  existence  of  those  facts  and  cir- 
cumstances, and  the  question  of  nuisance,  should  be  referred  to  the  common 
law  trial  bj  Jury ;  instead  of  being  determined  by  a  board  of  health,  and 
property  being  summarily  destroyed  by  its  order,  without  compensation  to 
the  owner,  and  without  an  opportunity  being  given  to  him  to  be  heard. 

The  legislature  never  designed  to  commit  that  unusual  measure  of  power  to 
the  boards  of  health. 

The  rights  of  property,  of  every  description,  are  qualified  and  restricted  by 
the  rule  that  they  shall  be  so  exercised  as  not  to  injure  others.  Sie  vUm 
tuo  vi  alieHitm  mm  Utdas  is  of  universal  application.  But  except  in  great 
and  imminent  emergencies  the  fact  that  they  are  injurious  to  others  must  be 
first  established  by  the  usual  and  customary  proceedings  of  a  trial  in  a 
competent  court,  before  they  can  be  taken  away  or  destroyed. 

Even  if  the  power  exists  in  boards  of  health  to  order  property  to  be  destroyed 
on  the  ground  of  its  being  a  nuisance,  and  can  be  applied  to  the  removal 
and  destruction  of  a  mill  dam  and  a  valuable  water  power  used  for  manufkc- 
turing  purposes,  it  is  a  power  which  must  be  exercised  in  subordination  to 
the  Judicial  authority  of  the  state,  and  subject  to  be  suspended  and  held  in 
abeyance  by  the  order  of  a  court  having  Jurisdiction  of  the  subject,  when- 
ever the  principal  facts  upon  which  its  exercise  depends  are  put  in  contro- 
versy and  rendered  doubtful,  until  they  are  established  by  due  procesa 
of  law. 

If  a  board  of  health  has  authority  and  jurisdiction  to  determine  the  question 
of  nuisance,  and  to  order  the  suppression  and  removal  of  a  dam  as  such, 
they  should  be  required  to  state,  in  their  aiUudication,  what  the  nuisance 
Is — wh<etber  the  dam  itself,  or  th^  waters  collected  above  the  dam,  and  if 
the  latter,  how  much  of  the  structure  shall  be  removed  in  order  to  dissipate 
and  disperse  the  waters ;  and  especially  should  the  order  or  acQudlcation 
designate  the  particular  dam  or  obstruction  which  they  design  shall  be  taken 
away. 

Ifhpn  a  board  of  health,  by  resolution,  declared  and  a<yudged  that  the  dam- 
ming of  the  water  in  a  particular  river  was  "  a  dangerous  nuisance,  and 
detrimental  to  the  health  of  the  inhabitanU,"  and  then  adjudged  that  all 
foch  nuisances  be  removed  within  three  days ;  it  was  hM  that  this  was  too 
vague,  indefinite  and  uncertain  to  authorise  the  removal  of  a  mill  dam 
thro^rii  aueiross  the  river,  by  means  of  which  the  waters  had  been  applied  aa 
A  power  for  driving  machinery,  for  more  than  sixty  years. 
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APPEAL  by  the  defendants  from  an  order  made  at  a  special 
term,  granting  an  injunction  against  the  defendants,  ac- 
cording to  the  prayer  of  the  complaint.  The  injunction  en- 
joined and  restrained  the  defendants  from  proceeding  or  acting 
upon  certain  resolutions  passed  by  them  as  the  board  of  health 
of  the  town  of  Mamaroneck,  on  the  24th  of  October,  1859,  for 
the  removal  of  nuisances  in  the  Mamaroneck  river  caused 
by  damming  the  waters  thereof,  and  from  injuring  or  in  any 
way  interfering  with  the  property,  lands,  or  real  estate  of  the 
plaintiff  or  any  part  thereof,  or  disturbing  her  dam  in  or  across 
the  said  river,  or  attempting  in  any  way  to  reduce  the  amount 
of  water  in  her  mill  pond. 

c7.  W.  TamphinSy  for  the  plaintiff 

W.  C.  NoyeSy  for  the  defendants. 

By  the  Gourty  Bbown,  J.  No  question  was  raised  upon 
the  argument  as  to  the  case  made  by  the  plaintiff  being  a 
proper  one  for  an  injunction,  provided  she  was  entitled  to  the 
use  and  enjoyment  of  the  waters  of  the  Mamaroneck  river,  and 
to  maintain  a  dam  therein  in  the  manner  described  in  her 
complaint.  The  water  privileges  are  of  great  value,  and  are 
actually  applied  to  the  uses  of  the  manufacturing  business. 
The  threatened  action  of  the  defendants  aimed  at  nothing 
short  of  their  total  destruction.  The  injury  would  therefore 
have  been  continuous  and  irreparable,  and  if  the  complainant 
had  a  right  to  any  relief  from  the  court  it  was  by  the  process 
of  injunction,  to  restrain  thg  defendants  from  removing  the 
dam  until  the  right  to  maintain  it  could  be  considered  and 
finally  determined. 

At  the  time  the  agreement  of  the  12th  June,  1854,  between 
Cleveland,  Potter  and  Smith  of  the  first  part,  and  Jackson, 
Tompkins,  Oliver,  Shepherd  and  Palmer  of  the  second  part, 
wa§  made,  the  former  were  the  owners  in  fee  of  the  premises 
embradng  the  mill  dam  and  premises^  with  the  right  to  flow 
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with  water  the  lands  covered  hy  the  mill  pond,  subject,  how- 
ever, to  the  lien  of  the  mortgage  made  by  William  Minott 
Mitchell  and  wife  to  Maria  Banyer  and  Ann  Say.  It  was  en- 
tirely competent  for  them  to  enter  into  the  agreement  with  the 
parties  of  the  second  part  to  that  instrument,  to  take  down  the 
dam  and  to  suffer  the  waters  of  the  stream  to  flow  downward 
without  obstruction.  They  could  bind  themselves  to  the  ob- 
servance of  any  covenant  of  the  kind,  and  all  those  who  claim- 
ed title  under  them.  But  this  was  the  extent  of  their  powers. 
They  could  not  bind  the  holders  of  the  mortgage  made  to 
Maria  Banyer  and  Ann  Say,  by  a  former  owner,  and  long  be- 
fore Cleveland,  Potter  and  Smith  acquired  any  title,  nor  those 
who  claim  title  under  the  mortgage.  This  is  the  condition  of 
the  plaintiff,  Bachel  S.  Sogers.  She  holds  by  title  acquired 
under  the  mortgage,  and  thus  her  right  is  paramount  to  that 
of  Cleveland,  Potter  and  Smith,  and  to  that  of  any  person 
who  claims  from  them.  The  contracting  parties,  Jackson, 
Oliver,  Tompkins,  Shepherd  and  Palmer,  saw  all  this  at  the 
time,  for  simultaneously  with  the  execution  of  the  agreement 
they  took  back  to  themselves  from  Cleveland,  Potter  and 
Smith  a  bond  in  the  penal  sum  of  $11,000 — just  double  the 
sum  paid  for  the  right  to  remove  the  dam  and  suffer  the  water 
to  flow  without  interruption-^  conditioned  to  pay  back  the 
purchase  money  with  the  interest,  in  the  event  of  any  purchaser 
under  a  foreclosure  of  the  mortgage  restoring  the  dam  and  ob- 
structing the  free  passage  of  the  waters  of  the  river.  The 
agre^nent,  therefore,  and  every  thing  which  has  been  done 
under  it,  must  be  laid  aside  and  not  enter  into  the  considera- 
tion of  the  question  involved  in  the  appeal 

So,  too,  with  regard  to  the  indictment  found  by  the  grand 
jury  of  the  county  of  Westchester,  in  October,  1853.  The 
dam  then  upon  the  premises  was  therein  presented  as  a  nuisance. 
The  persons  charged  with  maintaining  it  pleaded  not  guilty, 
and  there  the  proceeding  ended,  except  that  a  noUe  prosequi 
was  entered  by  the  district  attorney  on  the  19th  of  September, 
1854.    If  this  indictment  could  be  regarded  in  any  other  light 
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than  one  of  the  initiatory  measures  towards  trying  the  ques- 
tion of  nuisance,  the  question  would  still  occur,  what  was  the 
condition  of  these  waters,  and  their  effect  upon  the  surround* 
ing  population,  in  October,  1853,  when  the  old  dam  was  in 
existence,  and  what  was  their  condition  and  effect  on  the  24th 
October,  1859,  the  time  when  the  defendants'  resolution  was 
adopted  P  That  resolution,  and  the  proceedings  contemplated 
under  it,  had  reference  to  the  state  of  things  at  the  time  last 
named,  and  not  to  the  condition  of  things  six  years  previous 
thereto.  What  was  a  nuisance  in  1853,  in  the  opinion  of  the 
grand  jury,  may  have  become  entirely  inoffensive  in  1859,  af- 
ter the  erection  of  the  new  dam.  The  fact  of  the  indictment 
being  found  cannot  affect  the  present  question. 

The  defendants  justify  their  action,  and  claim  the  power  to 
take  down  the  plaintiff's  dam,  by  virtue  of  their  powers  as  the 
board  of  health  of  the  town  of  Mamaroneck.  The  defendant 
William  L.  Barker  is  the  supervisor,  and  the  defendants  Ed- 
ward Beaman,  William  L.  Carpenter  and  Isaac  C.  Taylor  are 
the  justices  of  the  peace  of  that  town.  They  assembled  to- 
gether on  the  24th  of  October,  1859,  and  adopted  a  resolution 
constituting  themselves  a  board  of  health  for  the  town  of  Ma« 
maroneck,  and  by  another  resolution  they  appointed  the  de^ 
fendant  Joseph  Hoffman  health  officer  of  the  board.  Being 
thus  constituted,  they  thereupon  adopted  another  resolution, 
in  the  words  following :  ^^  Resolved,  that  in  the  opinion  of  this 
board  the  damming  of  the  water  in  Mamaroneck  river  is  a 
dangerous  nuisance,  and  detrimental  to  the  health  of  the  in-y 
habitants  of  the  town  of  Mamaroneck,  and  by  authority  vested 
in  this  board  do  hereby  order  and  determine  the  removal  within 
three  days  from  the  date  of  this  notice  all  such  nuisances." 
Notice  of  these  proceedings,  with  a  copy  of  the  resolution  or 
order  of  removal,  the  board  immediately  caused  to  be  served 
upon  the  plaintiff.  It  may  be  safely  taken  for  granted,  I  think, 
that  the  sole  purpose  of  these  proceedings  is  the  removal  of 
the  plaintiff's  dam  and  the  dischai^  of  the  waters  from  the 
pond  or  reservoir  which  supplies  and  furnishes  the  power  to 
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the  plaintiff's  factory  and  mill  upon  the  Btream.  This  is  cer- 
tainly a  most  novel  and  extraordinary  proceeding.  In  an  action 
for  the  abatement  of  a  private  nuisance  placed  in  the  bed  of  a 
running  stream^  by  which  the  waters  are  flooded  upon  the 
lands  of  other  owners  above,  the  judgment  of  the  court  would 
necessarily  define  with  exactness  and  precision  the  identical 
obstruction  which  caused  the  nuisance,  and  the  manner  and 
extent  to  which  it  is  to  be  reduced,  so  as  to  enable  the  officer 
to  execute  the  judgment  according  to  its  exigency.  With  less 
certainty  and  precision  than  this,  a  judgment  rendered  in  an 
action  of  nuisance  would  be  incapable  of  execution.  In  the 
present  case  the  resolution  does  not  define  what  the  obstruction 
is,  nor  what  it  is  not.  It  does  not  declare  how,  or  in  what  man- 
ner, it  has  become  detrimental  to  the  health  of  the  inhabitants 
of  the  town,  nor  how  much  the  obstruction  is  to  be  reduced  in 
order  to  abate  its  dangerous  and  deleterious  consequences. 
Surely^  if  this  board  of  health  have  authority  and  jurisdiction 
to  determine  this  fact  of  nuisance  and  to  order  its  suppression 
and  removal,  they  should  be  requiiiied  to  state  in  their  adjudica- 
tion what  the  nuisance  is — whether  the  dam  itself  or  the  waters 
collected  above  the  dam,  and  if  the  latter  how  much  of  the 
structure  shall  be  removed  in  order  to  dissipate  and  disperse 
the  obnoxious  waters ;  and  especially  should  the  order  or  ad- 
judication designate  the  particular  dam  or  obstruction  which 
the^  design  shall  be  taken  away.  The  board,  however,  have 
thought  it  right  in  this  instance  to  execute  such  powers  as 
they  have  by  declaring  and  adjudging  that  ^^  the  damming  of 
the  water  in  Mamaroneck  river  is  a  dangerous  nuisance, 
and  detrimental  to  the  health  of  the  inhabitants,"  and  then 
adjudging  that  all  such  nuisances  be  removed  within  three 
days  from  the  date  of  the  order  of  removal.'  The  rights  of 
property  do  not,  certainly,  depend  upon  proceedings  so  vague^ 
indefinite  and  uncertain  as  these.  * 

The  authority  for  this  action  of  the  board  of  health  of  the 
town  of  Mamaroneck  is  thought  to  be  found  in  the  3d  subdi- 
vision of  section  14  of  the  act  concerning  boards  of  healthy 
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(1 S.  S.  851, 4dh  ed,)  which  empowers  these  boards  ^^  to  make 
regulations  in  their  discretion  concerning  the  place  and  mode 
of  quarantine ;  the  examination  and  purification  of  yessels, 
boats  and  other  craft  not  under  quarantine ;  the  treatment  of 
vessels,  articles  or  persons  thereof;  the  regulation  of  inter* 
course  with  infected  places ;  the  apprehension,  separation  and 
treatment  of  emigrants  and  other  persons  who  shall  have  been 
exposed  to  any  infectious  or  contagious  disease ;  the  suppres- 
sion and  removal  of  nuisances ;  and  all  such  other  regulations 
as  they  shall  think  necessary  and  proper  ibr  the  preservation 
of  the  public  health."  ^^A  nuisance  is  that  which  worketh 
hurt,  inconvenience  or  damage."  (3  Black,  Com.  216.)  Com- 
mon nuisances  are  a  species  of  oflPenses  against  the  public  order 
and  economical  regimen  of  the  state,  being  either  the  doing  of 
a  thing  to  the  annoyance  of  the  king's  subjects,  or  the  neg- 
lecting to  do  a  thing  which  the  common  good  requires.  Com- 
mon nuisances  are  such  inconvenient  and  troublesome  offenses 
as  annoy  the  whole  community  in  general,  and  not  merely 
some  particular  person."  (4  Black.  Com.  166.)  There  are 
certain  things  which  are  nuisances  j>er  «6,  of  which  a  ditch  dug, 
or  a  fence  placed  across  a  public  highway,  or  an  obstruction 
put  in  the  bed  of  a  navigable  stream,  are  examples.  So  are 
vessels,  clothes  and  goods  charged  with  the  effluvium  and  in- 
fection of  persons  fatally  diseased ;  also  dead,  decaying  and 
putrid  animal  or  vegetable  matter.  The  class  of  which  these 
last  are  examples  a^e  nuisances  of  themselves.  They  affect  the 
public  health,  and  may  be  suppressed  and  removed  without 
serious  or  permanent  injury  to  the  owners  of  them.  Their 
presence  in  cities  and  populous  places  may  become  the  subject 
of  municipal  and  sanitary  regulation.  The  subdivision  of  the 
14th  section  of  the  statute  confers  upon  the  boards  of  health 
the  power  to  make  regulations  for  the  suppression  and  removal 
of  nuisances,  and  the  act  must  therefore  be  construed  to  have 
reference  to  that  class  of  nuisances  which  can  be  the  subject 
of  regulation.  There  are  certain  things  and  employments 
which  become  nuisances  not  from  any  inherent  and  intrinsic 
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offiBnsive  qualities  of  their  own,  bat  from  matter  extrinsid^ 
sach  as  the  mannOT  in  which  those  things  are  used,  and  the 
manner  and  place  where  the  occupations  and  employments  are 
conducted.  Certain  trades  whidi  are  entirely  inoffensive  in 
one  place^  may  become  nuisances  when  carried  on  in  another. 
Neither  a  dam  tiirown  across  a  stream  of  water,  nor  a  collec- 
tion of  water  in  a  reservoir  created  thereby,  is  a  nuisance  |7er 
«e.  On  the  contrary,  they  are  sources  of  mechanical  poweri 
and  tend  to  diffuse  health  and  strength  and  comfort  to  large' 
numbers  of  people.  Reservoirs  and  collections  of  water  by 
means  of  dams  in  the  beds  of  running  streams,  for  the  purposes 
of  manufactures  and  supplying  cities  and  towns  with  water 
for  public  and  domestic  uses,  are  to  be  found  every  where 
throughout  the  state.  They  ore  ranked  among  the  evidences 
of  its  civilisation  and  progress  in  the  useful  arts.  The  water 
thus  collected  cannot  in  itself  become  detrimental  and  danger^ 
0U8  to  the  health  of  the  popidation  in  the  vicinity  without 
other  things  combined,  such  as  the  presence  of  decayed  and 
decaying  vegetation,  and  its  exposure  in  shallow  basins  to  the 
evaporations  of  the  summer  heats.  The  question  of  nuisance 
or  no  nuisance  depends  upon  the  presence  or  abseooe  of 
the  extraneous  facts  and  circumstances  to  which  I  have  re^ 
ferred.  Shall  the  decision  of  the  boards  of  health  that  these 
extraneous  ftcts  and  circumstancee  exist  conclude  the  propri- 
etors, and  devote  their  property  to  destruction  upon  a  three 
days'  notice,  without  the  opportunity  to  be  heard  ?  Or  shall 
not  the  existence  of  those  facts,  and  the  question  of  nuisance^ 
be  rderred  as  it  always  has  been,  to  the  common  law  trial  by 
jury  ?  It  seems  to  me  that  there  can  be  but  one  answer  to  this 
inquiry,  and  that  is  that  the  legislature  never  designed  to 
commit  this  unusual  measure  of  power  to  the  boards  of  health. 
Besides,  they  are,  as  I  have  already  said,  *^  to  make  regula- 
tions in  their  discretion  concerning  the  suppression  and  removal 
of  nuisances.''  What  sort  of  regulations  can  these  boards 
make  in  regard  to  the  numerous  mill  ponds,  mill  streams,  mill 
dams,  basins  and  reservoirs  of  water,  siHPead  over  the  surface 
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of  the  state  ?  Are  they  to  prescribe  their  dimeDsions  and 
depth,  how  much  water  they  may  safely  contain,  when  they 
are  to  he  drawn  down,  and  when  they  may  be  refilled  without 
detriment  to  the  public  health  ?  It  is  manifest  that  this  class 
of  objects  are  not  susceptible  of  the  regulation  contemplated 
by  the  statute,  nor  of  any  regulation  consistent  with  the  rights 
of  property  which  the  boards  of  health  could  prescribe.  The 
papers  show,  indeed  it  is  not  disputed,  that  the  waters  of  the 
Mamaroneck  river,  by  means  of  the  dam  and  reservoir  which 
it  is  the  purpose  of  the  defendants  to  remove,  have  been  ap- 
plied as  a  power  for  driving  machinery  for  more  than  60  years, 
with  but  little  interruption.  They  are  still  used  for  that  pur- 
pose, and  yield  to  the  plaintiff  a  large  annual  rent.  These 
rights  and  privileges  are  property  of  the  most  valuable  kind. 
The  resolution  of  the  defendants  contemplates  and  intends 
nothing  short  of  the  total  destruction  of  this  property,  with- 
out compensation  to  the  owner,  without  notice  of  the  proceed- 
ings by  which  it  is  devoted  to  destruction^  without  the  judg- 
ment of  any  judicial  tribunal,  and  without  the  due  process  of 
law  mentioned  in  the  6th  section  of  the  1st  article  of  the  con- 
stitution. If  the  act  in  regard  to  boards  of  health  is  suscept- 
ible of  any  such  construction,  which  it  certainly  is  not,  the 
judicial  department  of  the  government  cannot  suffer  it  to  be 
executed.  The  rights  of  property  of  every  description  are 
qualified  and  restricted  by  the  rule  that  they  shall  be  so  exer- 
cised as  not  to  injure  others.  Sic  utero  iuo  ut  alienum  non 
IcedaSy  is  of  universal  application.  But  except  in  great  and 
imminent  emergencies  the  fact  that  they  are  injurious  to  others 
must  be  first  established  by  the  usual  and  customary  proceed- 
ings of  a  trial  in  a  competent  court,  before  they  can  be  taken 
away  or  destroyed. 

We  have  been  referred  to  some  authorities  in  our  own  courts, 
in  affirmation  of  the  powers  claimed  by  the  board  of  health. 
Stuyvesant  v.  Hie  Mayer  dc.  of  New  York,  (7  Cowen^  588,) 
affirmed  the  power  of  the  mayor  and  common  council  to  pro- 
hibit by  their  by-laws  interments  within  certain  parts  of  the 
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dty,  under  a  penalty  even  against  peraonfl  having  rights  of 
interment  by  grant  for  more  than  a  oentury<  It  was  held  that 
these  rights  of  property  must  be  held  in  subordination  to  the 
power  of  the  local  authorities  to  make  regulations  in  respect 
to  the  public  health.  But  the  action  was  brought  to  recover 
the  penalty,  and  did  not  involve  the  right  of  the  corporation 
to  destroy  or  remove  property  in  a  summary  way.  Hart  dk 
Hoyt  V.  The  Mayor^  Aldermen  and  Commonalty  of  the  City 
of  Albany^  (9  Wend,  571,)  affirmed  the  power  of  the  corpora- 
tion to  remove  from  the  basin  in  front  of  that  city  a  floating 
store  house  for  receiving  and  delivering  goods  which  the  plain- 
tifb  had  moored  therein  without  grant,  which  permanent  ap- 
propriation and  exclusive  occupation  of  a  portion  of  a  public 
river  the  court  of  errors  held  to  be  a  public  nuisance  which 
might  be  removed  and  abated  without  indictment  This  per- 
manent obstruction  in  a  navigable  river  or  basin  was  a  nui- 
sance per  86.  The  case  of  Van  Wormer  v.  The  Mayor  dc. 
cf  Albany,  (16  Wend.  262,)  was  an  action  of  trespass  for  tear- 
ing down  the  bam  and  sheds  of  the  plaintiff.  The  defendants 
justified  under  a  by-law  of  the  corporation  reciting  that  the 
grounds  upon  which  the  buildings  stood  had  been  adjudged 
by  the  board  of  health  to  be  a  nuisance  datigerous  to  the 
health  and  lives  of  the  inhabitants;  The  removal  was  made 
during  the  prevalence  of  the  Asiatic  cholera,  in  the  summer 
of  18^.  The  circuit  judge  decided  that  the  justification  was 
made  out,  upon  the  trial ;  whereupon  the  plaintiff  submitted 
to  a  nonsuit  which  he  afterwards  moved  to  set  aside.  The 
case,  in  some  of  its  aspects,  resembles  the  present ;  but  it  will 
be  seen  that  the  principal  question  presented  here  did  not 
arise,  or  if  it  did,  was  not  examined  and  decided.  Chief  Jus- 
tice Savage^  in  the  opinion  denying  the  motion  to  set  aside  the 
nonsuit,  says :  '^  Although  no  technical  notice  was  given  for  the 
plaintiff  to  show  cause,  at  the  time  when  the  premises  were  ad- 
judged a  nuisance,  yet  he  had  often  had  notice  substantially ; 
had  appeared  before  the  board  and  admitted  the  character  of 
the  premises  and  the  necessity  for  dig^ng  them  down,  but 
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obntended  it  should  not  be  done  at  his  expense,  as  he  was  birt 
lessee.''  The  esse  came  ap  for  re-examination  in  the  court  of 
errors^  (18  Wend.  169.)  The  chancellor  deliyered  the  opin- 
ion, and  he  held  that  under  the  pleadings  the  plaintiff  had  no 
right  to  dispute  the  existence  of  the  nuisance,  which  he  said 
no  one  thought  of  denying.  The  case  of  Meeker  v.  Van  Hens- 
edaeTj  (15  Wend.  397,)  was  also  an  action  of  trespass  for 
pulling  down  five  dwelling  houses  in  the  city  of  Albany  during 
the  preTalence  of  the  Asiatic  cholera  in  1832.  The  premises 
i9rere  originally  er^ted  as  a  tan  house,  70  feet  long  by  12  high, 
and  was  divided  into  apartments  and  inhabited  by  some  fifty 
emigrants.  Beneath  the  floors  of  the  building  were  twenty 
tan  Tats,  filled  with  stagnant  putrid  water,  which  oozed  through 
the  floors.  The  premises  were  otherwise  in  a  most  filthy  and 
offensive  condition,  and  some  of  the  inmates  were  dead,  and 
others  dyingy  at  the  time  the  building  was  taken  down.  The 
defendant  justified  under  an  order  of  the  board  of  health  of 
the  city,  declaring  the  premises  a  nuisance,  and  directing  it 
should  be  abated.  He  had  a  verdict,  which  the  plaintiff  after- 
warda  moved  to  set  aside.  The  grounds  of  the  motion  related 
to  exceptions  taken  to  the  decisions  of  the  judge  in  regard  to 
the  evidence.  The  question  of  nuisance  did  not  arise.  Chief 
Justice  Savage  says,  in  rendering  his  opinion,  '^  It  was  not 
denied  upon  the  trial  that  the  building  torn  down  was  a  com- 
mon nuisance,  nor  was  it  upon  the  argument"  None  of  these 
cases  determine  the  question  presented  on  this  appeal,  and  we 
have  not  been  referred  to  any  that  does.  One  conclusion,  I 
think,  may  be  safely  adopted,  that  if  the  power  asserted  in 
the  ddfendant's  resolution  really  exists,  and  can  be  applied  to 
the  removal  and  destruction  of  property  like  that  described  in 
the  complaint  in  this  action,  it  is  a  power  which  must  be  ex- 
ercised in  subordination  to  the  judicial  authority  of  the  state, 
and  subject  to  be  suspended  and  held  in  abeyance  by  the  order 
of  a  court  having  jurisdiction  of  the  subject^  whenever  the  prin- 
cipal fiu^ts  upon  which  its  exerdse  depends  are  put  in  contro- 
versy and  rendered  doubtful,  until  they  are  established  by  due 
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prooeM  of  law.    This  is  precisely  the  ground  upon  which  the 
order  of  injaDction  at  the  special  term  was  granted. 
It  should  be  affirmed  with  ten  dollars  costs. 

[DiTTCHXBS  aiHBBA&  Tbbm,  Mmj  14,  1860.     LoU,  BmaU  and  Brcwn, 
Jnsiioes.] 


ScHOONM AKEB^  ox'r  of  Van  Wyck,  vs.  Van  Wyck,  ex'r,  &a 

The  real  and  personal  estate  of  a  testatrix  were,  by  her  will,  directed  to  be 
converted  into  money  by  her  executors,  and  after  the  payment  of  debts, 
&C.,  the  proceeds  were  disposed  of  as  follows  :  One  third  part  was  giTen  to 
E.  8. ;  one  third  part  to  M.  S.,  the  executor,  in  trust  for  S.  V.  S.  and  her 
children ;  and  the  remaining  third  part  was  directed  to  be  pat  at  interest  on 
bond  and  mortgage,  or  otherwise  securely  inrested,  daring  the  lifetime  of 
J.  J.  v.,  and  the  net  annual  income  thereof  paid  over  to  him  during  his  life, 
with  remainder  over,  of  three-fourths  thereof,  to  her  nephews,  F.,  J.  and  S., 
and  of  one- fourth  part  thereof  to  her  sunriving  executor,  in  trust  for  J.  Y. 
W.  The  inrentory  of  the  personal  estate  made  April  10, 1846,  included  a 
mortgage,  gi?en  by  one  W.  on  certain  lots  at  Harlem,  on  which  there  was 
doe  the  sum  of  $1612.81.  This  mortgage  the  executors  proceeded  to  fore- 
close, and  bid  the  same  in  for  the  sum  of  $760,  at  the  master's  sale,  and 
took  a  deed  therefor,  April  18,  1846.  In  April,  1869,  the  executors  sold 
the  lots,  and  realized  lh>m  the  sale  $8461,  over  and  aboYe  all  expenses,  &c. 

ibU,  1.  That  the  sale  of  the  property  to  the  executors,  under  the  decree  in 
the  foredosore  suit,  effected  no  change  in  the  nature  of  the  property,  so  Ikr 
as  the  executors,  distributees  and  eestuis  que  trust  were  concerned ;  and  that 
althoogh  the  title  was  absolute  in  the  executors,  they  held  it  precisely  as 
they  held  the  mortgage  security. 

%,  That  the  som  of  |8461,  realized  by  the  executors  fh>m  the  sale  of  the  mort- 
gaged premises,  was,  after  deducting  the  executors'  commissions,  to  be  ap- 
plied as  follows :  1st.  To  replace  the  sum  of  |1612.81  which  the  Harlem  lots 
owed  to  the  principal  of  the  estate,  one  third  part  of  which  was  the  property 
of  B.  8. ;  one  third  part  to  remain  with  M.  S.  as  trustee  for  8.  V.  S.  and  her 
childrMi ;  and  the  remaining  one  third  was  to  be  toTeeted  at  interest  for  the 
use  of  J.  J.  y.  during  life,  with  remainder  over,  dtc  2d.  That  from  the 
proceeds  of  the  sale  there  should  next  be  taken  the  interest  upon  the  sum 
of  $1612.31  lh>m  April  10, 1846,  and  one  third  part  thereof  paid  to  £.  a ; 
one  third  part  to  M.  8.  trnstee  for  8.  V.  8.  and  her  children ;  and  the  re- 
aaiDiDg  third  part  paid  to  J.  J.  V.  for  his  own  use,  and  in  satisfoction  of 
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Us  IniMTMi  in  the  income  of  the  Aind.  8d.  That  whaio?er  should  remain, 
after  these  deductions  and  payments,  and  after  paying  the  costs,  was  to  be 
regarded  as  a  part  of  the  principal  of  the  estate,  and  shonld  be  appropri- 
ated in  the  same  manner  as  before  directed  in  respect  to  the  principal  snm 
of  $1612.81. 

CASE  submitted  for  the  opinion  of  the  court,  as  to  the  dis- 
position to  be  made  of  a  fund  realized  by  executors  from 
the  sale  of  real  estate.  The  rights  of  the  several  parties  claim- 
ing an  interest  in  the  fund  depended  upon  the  construction  of 
the  will  of  the  late  Elizabeth  Van  Wyck,  deceased. 

M.  Schoonmaker,  in  person. 

Joseph  L  Jacksoriy  for  Sidney  and  I.  I.  Van  Wyck. 

Henry  Angevine^  for  Isaac  I.  Yan  Wyck. 

By  the  Court,  Brown,  J.  The  real  and  personal  estate  of 
the  testatrix  Elizabeth  Van  Wyck  were  to  be  converted  into 
money  by  her  executors,  and  after  the  payment  of  debts,  fu- 
neral expenses  and  expenses  of  administration,  the  proceeds 
are  by  the  will  disposed  of  as  follows  :  One  third  part  thereof 
is  given  to  Elizabeth,  wife  of  the  plaintiff  Marius  Schoonma- 
ker.  One  third  part  is  given  to  the  executor,  Marius  Scfaoon- 
maker,  in  trust  for  Sarah  D.  wife  of  Cornelius  Van  Santvoord, 
and  her  children.  The  remaining  third  part  is  directed  to  be 
put  at  interest  on  bond  and  mortgage,  by  her  executors,  on 
real  estate,  or  otherwise  securely  invested,  during  the  lifetime 
of  the  defendant  Isaac  I.  Van  Wyck,  and  the  net  annual  in- 
come thereof  paid  over  to  him  annually  during  his  life,  when 
received  by  her  executors,  with  remainder  over  of  three-fourths 
thereof  to  her  nephews  Frederick  E.  Westbrook,  Joseph  Jack- 
son Van  Wyck,  and  Sidney  Van  Wyck ;  and  of  one-fourth 
part  thereof  to  her  surviving  execiltor,  in  trust  for  her  nephew, 
Isaac  V.  W.  Westbrook.    There  are  some  other  limitations 
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ftnd  diredtioDs  in  regard  to  these  shares,  which  are  not  mate- 
rial to  the  question  submitted  by  the  papers. 

The  inventory  of  the  personal  estate  was  taken  on  the  10th 
day  of  April,  1845,  and  the  estimated  value  of  the  Archibald 
Watt  mortgage  was  $1612.31,  that  being  the  amount  of  the 
principal  and  interest.  Had  this  money  been  collected  by  the 
executors  within  the  eight<een  months  given  by  the  statute  for 
the  settlement  and  distribution  of  the  estate,  it  would  have 
constituted  a  portion  of  the  fund  to  be  divided  and  dbtribu- 
ted  as  principal,  and  no  part  of  it  as  income  ;  that  is  to  say, 
one  third  part  of  it  would  have  been  invested  at  interest  by 
the  executors  under  the  third  provision  of  the  will,  in  the  or- 
der in  which  1  have  stated  them,  and  the  net  annual  income 
paid  to  Isaac  L  Van  Wyck  annually  during  his  life,  as  such 
income  was  received  by  the  executors.  The  executors  were 
trustees,  and  this  mortgage,  and  whatever  was  realized  by 
them,  was  trust  property,  to  be  applied  to  the  uses  of  the  will. 
The  collection  of  the  money  might  be  procrastinated  and 
postponed  to  a  distant  day.  This,  however,  could  not  change 
the  rights  of  the  cesiuts  que  trust,  or  the  obligation  of  the 
trustees  to  devote  the  proceeds  of  the  chose  in  action  to  the 
uses  which  the  testatrix  had  indicated  by  her  will.  This 
mortgage,  it  seems,  the  executors  proceeded  to  foreclose,  but 
fidling  to  find  a  purchaser  for  the  mortgaged  premises,  at  their 
fair  value,  the  executors  themselves  became  the  purchasers, 
and  acquired  the  title  of  the  mortgagor,  under  the  master's 
deed  of  the  date  of  the  18th  of  April,  1846.  The  premises 
consisted  of  fifteen  lots  of  ground  at  Harlem,  in  the  city  of 
New  York,  and  the  price  at  which  they  were  struck  off  to  the 
executors  at  the  siaie  was  $750.  This  sale  effected  no  change 
in  the  nature  of  the  property  so  far  as  the  executors,  distrib- 
utees and  cestuia  que  trust  were  concerned,  and  the  sum  at 
which  the  property  was  bid  in  is  of  no  moment  in  the  present 
litigation.  Although  the  title  was  absolute  in  the  trustees, 
they  held  it  precisely  as  they  held  the  mortgage  security.  In 
April,  1859^  the  fifteen  lots  of  land  were  sold  by  the  execu- 
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tors  and  oonyerted  into  money.  There  was  realised  tberefroni| 
after  the  payment  of  all  expenses  for  taxes,  assessments  and 
expenses  of  sale,  the  snm  of  $8451.  This  amount  is  of  conrse 
subject  to  the  executors'  commissions,  and  is  to  be  applied  to 
the  following  uses :  1st.  To  replace  the  sum  of  $1612.31 
which  the  fifteen  lots  of  ground  owed  to  the  principal  of  the 
estate,  one  third  part  of  which  is  the  property  of  Mrs.  Eliza- 
beth Schoonmaker ;  one  third  is  to  remain  with  Marias 
Schoonmaker,  as  trustee  for  Mrs.  Sarah  Van  Santvoord  and 
her  children  ;  and  the  remaining  one  third  is  to  be  invested  at 
interest  for  the  use  of  Isaac  I.  Van  Wyck  during  life,  with 
remainder  over,  &c.  2d.  From  the  proceeds  of  the  sales  of 
the  lots  of  ground  there  is  next  to  be  taken  the  interest  upon 
the  sum  of  $1612.31  from  the  10th  of  April,  1845,  to  the  time 
of  entering  this  judgment,  and  one  third  part  thereof  paid  to 
Mrs.  Elitobeth  Schoonmaker  ;  one  third  part  thereof  to  Ma- 
rius  Schoonmaker,  trustee  for  Mrs.  S.  Van  Santvoord  and  her 
children  ;  and  the  remaining  third  part  thereof  paid  over  to 
the  defendant,  Isaac  I.  Van  Wyck,  for  his  own  use  and  in 
satisfaction  of  his  interest  in  the  income  of  the  fund.  What- 
ever shall  remain  of  the  proceeds  of  the  fifteen  lots  of  ground, 
after  these  deductions  and  payments,  and  after  paying  there- 
from the  costs  of  this  submission,  is  to  be  regarded  as  a  part 
of  the  principal  of  the  estate,  and  shall  be  appropriated  in  the 
same  manner  as  is  hereinbefore  directed  for  the  appropriation 
and  distribution  of  the  principal  sum  of  $1612.31. 

Judgment  will  be  entered  in  conformity  with  this  opinion, 
and  the  costs  of  the  parties  will  be  paid  out  of  the  fund. 

[DuTCHiiis  Gbvibal  Tbbm,   May  14,  1860.    Latt,  Ematt  and  Bromtk^ 
Jiutioes.] 
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It  if  clMtrly  liMoiu  to  publish  of  another  that  he  ia  "  inaane,  and  a  lit  peraon 
to  be  sent  to  the  Itmatic  aaylom ;"  or  that  "  he  ia  lo  diaordered  In  hia  senaea 
aa  to  endanger  the  persons  of  other  people,  if  left  nurestrained,  and  that  it 
is  dangerous  to  permit  him  longer  to  go  at  large." 

The  libelous  character  of  such  language  will  not  be  destroyed,  or  diminished, 
bv  the  fact  that  the  person  uttering  it  la  ^phyncian,  and  makes  the  state- 
ment as  a  professional  opinion. 

To  give  to  a  statement  made  by  a  physician,  which  would  otherwise  be  crimi- 
natory and  libelous,  a  privileged  character,  he  must  not  only  utter  it  as  a 
medical  man,  but  it  must  be  made  iu  the  discharge  of  a  duty,  and  to  a  per- 
son having  a  corresponding  duty  in  reference  to  the  subject  matter. 

A  complaint  alleging  the  publishing  of  words  charging  the  plaintiff  with  be- 
ing insane,  without  lawful  authority  or  justification  on  the  part  of  the  de- 
fendant, need  not  aver  special  damage  to  the  plaintiff.  The  obyious  import 
and  effect  of  anch  a  charge  being  degrading  and  iigurioua,  the  court  needa 
no  averments  to  point  out  its  tendency 

lo  England,  and  iu  the  courts  of  this  state,  the  rule  has  been  Tory  steadily  ad- 
hered to  which  protects  parties  and  witnesses  for  statements  pertinently 
made  by  them  in  the  assertion  of  their  rights,  or  the  discharge  of  their  du- 
ties aa  such. 

A  Menu  this  protection  is  not  confined  to  the  trial  of  issues  in  suits,  or  Indict-  ' 
ments,  or  to  oral  examinations,  so  as  to  exclude  affidavits  even  if  voluntarily 
made,  if  otherwise  regular  and  pertinent. 

WbeneTor  a  person  testifies^  either  voluntarily  or  under  process  of  subpcBna, 
to  matters  pertinent  and  material,  in  a  proceeding  before  a  court  or  magis- 
trate of  competent  authority,  he  is  entiled  to  unqualified  protection  against 
any  action  for  defamation  by  the  WQrds  thus  uttered. 

It  is  not  libelous,  or  actionable  as  such,  for  a  physician  to  furnish  evidence, 
either  voluntarily  or  under  a  subpoena,  that  another  is  insane,  in  a  proceed- 
ing duly  talcRU  under  any  of  the  clauses  of  the  statute  relative  to  the  safe 
keeping  and  care  of  lunatics. 

To  sustain  a  demurrer  to  a  complaint  for  libel  uttered  under  such  circum- 
stances, it  is  necessary  that  it  should  appear  distinctly,  by  the  complaint, 
that  the  alleged  libel  was  contained  in  an  affidavit  made  in  a  proceeding 
properly  and  legally  instituted  under  the  statute  referred  to.  The  complaint 
must  state  all  the  facts  which  the  defendant  would  be  obliged  to  plead  in 
setting  up  his  privilege ;  in  order  to  show  that  the  plaintiff  ban  no  cause  of 
action  in  the  publication  of  a  charge  which  in  itself  is  clearly  libelous. 

Although,  where  a  man  is  called  to  testify,  or  even  makes  an  affidavit,  in  a  cause 
depending  in  a  court  of  competent  general  or  ordinary  jurisdiction  and  pro- 
ceeding according  to  the  course  of  the  common  law,  he  may  not  be  required 
to  know,  or  to  prove,  that  all  the  facts  existed,  or  all  the  steps  had  been 
taken,  which  were  necessary  to  confer  jurisdiction  in  the  particular  case, 
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yet  where  one  interreneB  Tolnntarily,  in  a  special  proceeding  not  known  to 
the  common  law  and  not  resulting  in  a  Judgment  according  to  its  forms,  he 
most  see  that  Jurisdiction  is  acquired,  and  that  there  is  in  reality  a  proceed^ 
ing  in  court,  hefore  he  can  daim  the  privilege  of  a  witness  for  libelous 
charges  against  another 

APPEAL  from  an  order  made  at  a  special  term,  oVermling 
a  demurrer  to  the  complaint.    The  complaint  was  as 
follows : 

First.  That  at  the  times  hereinafter  mentioned,  and  for 
some  time  previous  thereto,  the  plaintiff  was  a  resident  of  the 
city  of  Brooklyn,  and  was  engaged  in  the  business  of  commis- 
sion merchant  and  ship  chandler,  at  No.  39  South  street,  in 
the  city  of  New  York,  and  was  deriving  profits  and  emolu- 
menta  therefrom,  for  the  support  of  himself  and  his  family. 

Secofid,  That  on  or  about  the  4th  day  of  December,  18S8, 
at  the  city  of  Brooklyn  aforesaid,  the  said  defendant,  well 
knowing  the  premises,  published  a  certain  false,  malicious  and 
defamatory  libel  of  and  concerning  this  plaintiff,  in  the  words 
and  figures  following,  to  wit : 

"  City  of  Brooklyn^  County  of  KingSy  ss.  We,  Chauncey 
L.  Mitchell,  M.  D.  and  WiUiam  H.  Dudley,  M.  D.  of  the  city 
of  Brooklyn,  in  said  county,  physicians,  duly  licensed  to  prac- 
tice as  such,  according  to  the  laws  of  the  state  of  New  York, 
do  certify  that  we  have  examined  into  and  are  acquainted 
with  the  state  of  health  and  mental  condition  of  Joseph  Per- 
kins (this  plaintiff  meaning)  of  the  city  of  Brooklyn,  in  said 
county,  and  that  he  (this  plaintiff  meaning)  is,  in  our  opinion, 
insane,  and  a  fit  person  to  be  sent  to  the  lunatic  asylum. 

Dated  December  4,  1858. 

(Signed)  Chauncey  L.  Mitchell,  M.  D. 

William  H.  Dudley,  M.  D." 

*^  County  of  Kings^  88.  Chauncey  L.  Mitchell,  of  the  city 
of  Brooklyn,  in  said  county,  being  duly  sworn,  says,  that  he  is 
acquainted  with  Joseph  Perkins,  of  said  city,  (the  plaintiff 
meaning,)  and  that  he  is  disordered  in  his  senses,  and  has  been 
so  for  some  time  past ;  and  that  he  (the  plaintiff  meaning)  is^ 
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in  ihb  deponent's  best  judgment  and  belief^  so  disordered  in 
his  senses  as  to  endanger  the  persons  of  other  people,  if  left 
unrestrained,  and  that  it  is  dangerous  to  permit  him  (this 
plaintiff  meaning)  longer  to  go  at  large. 

(Signed)  Chauncbt  L.  Mitchell,  M.  D. 

Sworn  before  me  this  4th  day  of  December,  1858. 
F.  Q.  Dallon,  a.  G.  Hammond, 

Justices  of  the  peace,  Kings  county/' 

Third.  That  on  or  about  the  4th  day  of  December,  1858, 
the  said  defendant  presented  the  said  certificate  and  affidavit 
to  the  said  justices  of  the  peace,  who  thereupon,  and  in  con- 
sequence thereof,  on  the  same  day  issued  their  certain  warrant 
of  commitment,  a  copy  whereof  was  annexed. 

Fourth.  That  in  pursuance  of  the  precept  of  the  said  war- 
rant, the  plaintiff  was  forcibly  taken  from  his  own  house  on 
the  evening  of  the  4th  day  of  December,  1858,  and  conveyed 
to  the  lunatic  asylum  in  the  town  of  Flatbush,  and  there  im- 
prisoned for  the  space  of  four  days. 

Fifth.  That  by  reason  of  the  publication  by  the  defendant 
of  the  said  false,  malicious  and  defamatory  words,  the  plain- 
tiff had  sustained  great  injury  to  his  good  name,  fame,  credit 
and  character,  and  that  the  said  business  of  the  plaintiff  had 
been  specially  and  largely  injured  by  the  circulation  of  the 
report  that  he  was  a  lunatic,  unfit  to  discharge  his  duties  as  a 
business  man,  and  dangerous  to  the  lives  of  other  people,  to 
the  damage  of  the  plaintiff  of  the  sum  of  $50,000.  Wherefore 
he  demanded  judgment  against  the  defendant  for  that  sum^ 
with  costs. 

The  defendant  demurred  generally,  on  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

A.  J.  WiOard,  for  the  plaintiff. 

Zr.  Birdteye,  for  the  defendant. 
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By  the  Courts  Emott,  J.  The  first,  and  a  veiy  material 
subject  of  inquiry  in  this  case  is,  the  character  of  the  injury 
for  which  this  action  is  brought.  Is  it  for  libel  or  de&mation, 
or  for  a  malicious  prosecution,  or  for  false  imprisonment  ?  The 
plaintiff's  counsel  contends  that  his  complaint  is  good  in  either 
of  these  aspects.  There  is  nothing,  however,  in  the  case  stated 
by  the  complaint  to  sustain  a  suit  against  the  defendant  for  a 
malicious  prosecution.  It  does  not  all^  that  the  defendant 
commenced  or  instigated  the  prosecution  against  the  plaintiff,  if 
the  proceedings  mentioned  in  the  complaint  are  to  be  regarded 
as  such ;  nor  that  these  proceedings  were  malicious  and  without 
probable  cause ;  nor  that  they  have  been  finally  terminated. 
Without  these  essential  elements  no  action  for  a  malicious 
prosecution  can  be  maintained.  The  complaint  is  equally  defi- 
cient in  the  charges  upon  which  a  suit  for  a  false  imprisonment 
would  lie.  The  defendant  was  not  actually  engaged  or  assist- 
ing in  the  detention  of  the  plaintiff;  nor  did  he  even  prefa* 
the  complaint  upon  which  the  latter  was  restrained  of  his  lib- 
erty. The  only  part  which  he  is  allied  to  have  taken  is  the 
making  a  certificate  and  deposition  as  a  part  of  the  proceeding. 
Besides,  it  is  not  alleged  that  the  arrest  was  illegal,  or  the 
process  void.  In  addition  to  these  considerations,  it  may  be 
observed  that  the  injury  and  damage  alleged  in  the  complaint 
is  charged  to  have  been  sustained  exclusively  from  the  publi- 
cation of  defamatory  matter  affecting  the  plaintiff  in  his  char- 
acter and  his  business.  Clearly  this  action  can  be  sustained 
only  as  an  action  for  a  libel,  and  we  shall  proceed  to  consider 
it  as  such. 

The  complaint  states  that  the  plaintiff  at  the  time  of  the 
publication  was  a  merchant ;  that  the  defendant,  on  the  4th 
of  December,  1858,  published  of  the  plaintiff  a  false,  malicious 
and  defamatory  libel,  which  is  then  set  out  at  length.  It 
consisted  of  a  certificate  signed  by  the  defendant  and  another 
person,  stating  that  they,  being  physicians,  ''  have  examined 
and  are  acquainted  with  the  plaintiff's  health  and  mental  con- 
dition, and  are  of  opinion  that  he  is  insane  and  a  fit  person 
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to  be  sent  to  the  lunatic  asylam."  To  this  is  added  an  affi- 
davit signed  by  the  defendant  alone^  to  the  effect  that  he  is 
acqnainted  with  the  plaintiff,  and  that  the  plaintiff  '^  is  dis- 
ordered in  his  senses,  and  has  been  so  for  some  time  past ;''  and 
that  he  is  '^  so  disordered  in  his  senses  as  to  endanger  the  per- 
sons of  the  people,  if  left  unrestrained,  and  that  it  is  danger- 
ous to  permit  him  longer  to  go  at  lai^e/'  The  complaint  pro- 
ceeds to  allege  that  the  defendant  '^  presented  the  said  certifi- 
cate and  affidavit  to  the  said  justices  of  the  peace/'  meaning, 
I  presume,  two  persons  whose  names  appear  at  the  foot  of  the 
affidavit  as  having  administered  the  oath  to  the  defendant ; 
that  they,  in  consequence  thereof,  issued  a  warrant  by  which 
the  plaintiff  was  forcibly  taken  and  confined  in  the  lunatic 
asylum  for  four  days.  The  complaint  concludes  with  the  or- 
dinary allegation  of  damage  to  the  plaintiff  firom  the  publica- 
tion of  the  Ubel,  both  in  his  character  and  his  business.  '  The 
defendant  demurred  to  this  complaint ;  his  demurrer  was  over- 
ruled in  the  city  court,  and  he  has  appealed  to  this  court  firom 
the  order  overruling  it. 

It  is  clearly  libelous  to  publish  of  another  that  he  is  ^*  in- 
sane and  a  fit  person  to  be  sent  to  the!  lunatic  asylum ;"  or 
that ''  he  is  so  disordered  in  his  senses  as  to  endanger  the  per- 
sons of  other  people,  if  left  unrestrained,  and  that  it  is  dan- 
gerous to  permit  him  longer  to  go  at  large/'  There  is  no 
definition  of  libel  which  has  ever  been  received  by  the  courts 
which  will  not  include  such  a  chat^.  It  is  a  censorious  and 
ridiculing  writing,  and  if  untrue  it  wiU  ordinarily  be  inferred 
to  have  been  made  with  a  mischievous  and  malfcious  intent 
towards  the  individual  named ;  which  are  the  conditions  of 
QetL  Hamilton's  celebrated  definition  in  the  OroaweU  case, 
(3  «/bAf».  Oas.  337,  354 ;  9  John,  iil5.)  It  sets  the  plaintiff 
in  an  odious  light,  and  exposes  him  to  public  contempt  and 
aversion,  which  is  Blackstone's  rule.  (3  Gomm,  125.  4  id. 
150.)  It  is  unnecessary  to  multiply  definitions ;  upon  this 
point,  the  case  is  clear.  (See  Lord  Coke  in  5  Bqp,  125 ;  Ld. 
Holt,  3  SdOc.  226 ;  and  1  Starkie  on  Slander^  153.)    Nor  is 
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the  libelonB  character  of  the  language  destroyed  or  diminifihed 
by  the  &ct  that  the  defendant  is  a  physician^  and  makes  the 
statement  as  a  professional  opinion.  It  is  rather  an  aggrava- 
tion of  such  a  charge  that  it  is  hacked  by  the  professional 
slall  and  authority  of  a  medical  man.  Can  it  be  doubted  that 
if  a  physician  should,  without  cause  or  justification,  wantonly 
write  and  publish  a  statement  that  a  man  was  insane,  danger- 
ous and  unfit  to  be  at  large,  and  that  such  was  his  opinion  as 
a  medical  man,  he  would  be  liable  to  an  action  for  a  libel 
There  is  no  rule  of  law  which  will  protect  an  individual  in 
the  utterance  of  libelous  charges  against  another,  merely  be- 
cause the  utterer  occupies  a  professional  position  and  possesses 
professional  skill  and  experience.  To  give  to  a  statement 
made  by  a  physician,  which  would  otherwise  be  criminatory 
and  libelous,  a  privileged  character,  he  must  not  only  utter  it 
as  a  medical  man,  but  it  must  be  made  in  the  discharge  of  a 
duty,  and  to  a  person  lyho  has  or  is  engaged  in  a  correspond- 
ing duty  in  reference  to  the  subject  matter.  (Harrison  v. 
Bushy  32  Ung.  L.  and  E.  Bep.  173.  Van  Wyck  v.  AspintoaU, 
17  N.  Y.  Bep.  190.) 

It  is  also  erroneous  to  suppose  that  a  complaint  allegbg 
such  a  publication  as  that  under  consideration  without  lawful 
authority  or  justification  is  defective  unless  it  aver  special 
damage  to  the  plaintiff.  We  do  not  purpose  to  consider  how 
far  the  present  complaint  contains  averments  of  special  dam-> 
age,  or  t-o  what  extent  the  arrest  and  detention  of  the  plaintiff 
can  be  pleaded  or  proved  as  damages  resulting  from  the  pub- 
lication of  the  libel.  It  is  sufficient  to  say  that  the  only  cases 
in  which  it  is  necessary  in  order  to  sustain  an  action  for  defa- 
mation, to  allege  the  manner  in  which  the  publication  has  in- 
jured the  plaintiff,  are  cases  where  it  is  of  such  a  character 
that  the  court  cannot  see  that  its  tendency  and  effect  would 
be  to  defame  or  degrade  the  plaintiff,  or  to  render  him  odious 
or  contemptible.  This  is  the  rule  given  by  Chancellor  Wal- 
worth in  the  court  of  errors,  in  Cooper  v.  Stone^  (2  Denio, 
299;)  and  recognized  by  all  the  cases.    The  obvious  import 
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and  effect  of  sach  a  charge  as  that  now  before  us  is  degrading 
and  injorioos,  and  we  need  no  averments  to  point  oat  its  tend- 
ency. We  must  therefore  look  to  another  part  of  the  case  to 
sustain  this  demurrer. 

The  question  upon  which  the  case  must  ultimately  turn  is 
whether  the  affidavit  and  certificate  of  which  the  plaintiff 
complains  were  privileged  communications.  The  defendant 
contends  that  they  were,  and  that  the  facts  and  circumstances 
which  confer  upon  them  that  character  sufficiently  appear  in 
the  complaint.  It  was  upon  this  ground  that  the  demurrer 
was  mainly,  if  not  entirely,  founded. 

The  authorities,  both  in  England  and  in  the  courts  of  this 
state,  clearly  recognize  two  classes  of  privil^ed  communica- 
tions. In  one  the  party  is  protected  from  civil  or  criminal 
responsibility  for  his  statements,  whether  spoken  or  written^ 
although  untrue,  unless  he  is  proved  to  have  been  actuated  by  a 
malicious  design  in  making  them.  To  this  class  of  cases  be- 
long complaints  preferred  in  the  proper  quarter  against  public 
officers ;  statements  in  regard  to  the  character  of  a  servant, 
given  by  a  master  upon  inquiry ;  confidential  communications 
upon  matters  of  business,  between  parties  having  a  mutual 
interest ;  statements  made  in  the  discharge  of  a  public  or  offi- 
cial duty ;  and  other  publications  of  a  similar  nature.  The 
occasion  of  the  speech  or  writing,  and  the  position  of  the  per- 
son by  whom  it  is  uttered,  in  these  instances,  repel  the  pre- 
sumption or  inference  of  malice  which  the  law  justly  and 
wisely  attaches  to  a  false  and  injurious  accusation  where  it  is 
gratuitously  made.  But  the  party  injured  may  nevertheless 
prove,  if  he  is  able  to  do  so,  that  the  charge  which  has  been 
published  even  upon  such  an  occasion,  was  not  only  false  in 
hcty  but  malicious  in  motiva  If  he  can  establish  express 
malice  he  may  recover  as  in  other  cases,  notwithstanding  the 
conditional  privily.  (See  Thorn  v.  Blanchard,  5  John,  508 ; 
(yDonaghue  v.  McOovem^  23  Wend.  26 ;  Vanderzee  v.  ifo- 
Oregor,  12  Wend.  545 ;  SomerviUe  v.  Hawkins^  3  Eng.  L. 
and  E.  Bep.  503 ;  Harrison  v.  Bush,  32  id.  173 ;   Van  Wyok 
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y.  AapinuKUlj  17  N,  F.  Rep.  190 ;  Lewis  y.  Chapman,  16  id. 
369.)  In  White  v.  Nichols,  (3  J?b«;.  17.  S.  Sep.  266, 284,)  Mr, 
Justice  Daniel  endeaYors  to  show  that  this  is  the  extent  to 
i¥hich  words  spoken  or  written  are  protected  by  any  occasion, 
and  that  there  is  no  case  in  which  an  action  for  slander  or 
libel  will  not  lie  for  a  false  and  criminatory  statement,  however 
or  whenever  made,  provided  the  person  making  it  is  shown  to 
have  been  actuated  by  express  malice  towards  the  party  ac- 
cused. The  case  in  which  this  opinion  was  delivered  was  an 
action  for  a  libel  contained  in  a  communication  to  the  secretary 
of  the  treasury,  asking  the  removal  of  a  collector  of  customs. 
It  was  therefore  a  case  belonging  to  the  class  just  referred  to, 
and  in  which  the  privilege  of  the  party  only  will  protect  him 
for  an  unfounded  statement  if  his  motive  be  honest  and  not 
malicious.  But  the  reasoning  of  Judge  Daniel's  opinion,  and 
the  propositions  which  he  deduces  where  he  goes  beyond  the 
case  in  hand,  are  clearly  unsustained  by  principle  or  authority. 
There  is  another  class  of  communications  to  which  mudi 
greater  immunity  is  attached  in  the  law,  and  for  which  a  party 
is  protected  from  any  action  for  damages  on  account  of  their 
defieunatory  character  or  effect.  These  are  words  spoken  or 
written  in  the  due  coarse  of  parliamentary  or  judicial  pro- 
ceedingsw  In  the  case  of  judicial  proceedings,  which  is  all 
that  is  material  now,  words  spoken  or  written  by  a  party, 
by  counsel,  by  a  judge,  a  juror  or  a  witness,  althotigh  false, 
defSeimatory  and  malicious,  are  not  actionable  if  they  were 
uttered  in  the  due  course  of  the  proceeding,  in  the  dis- 
charge of  a  duty,  or  the  prosecution  or  defense  of  a  right, 
and  were  pertinent  and  material  to  the  matter  in  hand.  It  is 
unquestionable  that  a  person  who  institutes  a  groundless  pro- 
oeeding,  whether  civil  or  criminal,  against  another,  upon  fiilse 
or  defamatory  chaises,  is  liable  to  an  action  for  the  injury  he 
occasions.  But  that  the  action  must  be  for  the  malidoos 
complaint,  indictment  or  action,  and  not  for  the  words.  (8u 
Oowen,  J.  in  (yDonaghue  v.  McOovem,  23  Wend.  26 ;  Starkie 
on  Slander,  193.)    This  doctrine  is  also  to  be  found  in  the 
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dianoellor^s  opinion  in  Hastings  y.  Luf^j  in  the  conrtof  erroiB^  f^  i 
(22  Wend,  410,)  and  the  distinction  between  this  and  the 
othar  daes  of  privileged  cases  is  very  dearly  pointed  ont  by 
him.  Where  the  words  are  nttered  by  counsel,  or  a  wltnessi 
or  a  jndge,  the  protection  is,  if  possible,  yet  more  abeolnte. 
Unless  snch  persons  can  be  connected  directly  with  the  prose- 
cntion,  as  instigating  or  promoting  it  with  malicious  motives, 
they  are  entitled  to  entire  immtmity  for  what  they  say  and  do 
in  their  several  plaoes,  and  in  the  discharge  of  their  respective 
duties  in  a  oaose.  There  is  but  one  limitation  to  their  pro- 
tection, and  that  is  that  they  should  not  go  beyond  the  caose 
and  the  parties^' or  what  is  pertinent  and  material  to  them. 
Ring  v.  Wleder,  (7  Oowen^  725,)  amd  Gilbert  y.  The  People, 
(1  BeniOj  41;)  are  instances  of  the  application  both  of  the  rule 
and  its  limitation ;  and  in  the  latter  case  Sndge  Beardsley  de^ 
fines  the  doctrine  with  precision,  and  recognizes  the  absolute 
and  unqualified  protection  of  what  is  said  or  written  in  a  ju- 
dicial proceeding,  if  it  be  pertinent  and  material,  against  an  ac- 
tion and  against  the  allegation  or  proof  of  malice  in  the  party 
uttering  it.  In  the  case  of  witnesses  who  are  compellable  to 
appear  and  to  testify,  it  would  indeed  be  intolerable  that  their 
motives  and*  feelings  should  be  scrutinized,  and  they  subjected 
to  liability  for  statements  which  they  could  not  avoid  making 
under  the  direction  of  the  court  before  whom  they  appear. 
Persons  testifying  in  a  court  of  justice  are  not  liable  to  an  ac- 
tion for  any  statements  which  they  make  under  the  examina- 
tion to  which  they  are  subjected,  and  in  reply  to  questions 
permitted  by  the  court  or  magistrate. 

The  principles  which  have  now  been  stated  are  sustained 
by  the  whole  series  of  authorities,  from  the  earliest  to  the  latest. 
Lake  V.  King,  (1  Saund,  120, 132,)  is  a  case  where  the  pro* 
ceeding^ras  in  parliament,  and  although  somewhat  questioned 
in  some  later  cases,  the  decnion  was  reco^ized  as  law  by  Ld. 
Mansfidd,  in  Astley  v.  Youngs^  (2  Burr.  810.)  That  was  a 
case  of  an  alleged  libel  contained  in  an  affidavit  in  a  proceed- 
ing in  the  king's  bench.    Lord  Mansfield  put  it  to  the  counsel 
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to  ''  show  that  a  matter  given  in  evidence  in  a  court  of  justice 
may  be  prosecnted  in  a  civil  action  as  a  libel/'  and  judgment 
was  giveti  for  the  defendant  on  demurrer,  on  the  ground  of  the 
privileged  character  of  the  publication.  In  the  celebrated 
case  of  Bex  v.  BaUliej  (21  State  TriaUy  1,)  which  was  also 
before  Lord  Mansfield,  Mr.  Erskine,  in  his  memorable  speech, 
asserted  the  rule  broadly.  ''A  man/'  he  said,  '^ cannot  be 
guilty  of  a  libel,  who  presents  grievances  before  a  competent 
jurisdiction^  although  the  facts  he  presents  should  be  &lse ; 
he  may  indeed  be  indicted  for  a  malicious  prosecutioti,  and 
even  then  a  probable  cause  would  protect  him,  but  he  can  by 
no  construction  be  considered  as  a  libeler/'  Lord  Mansfield, 
in  giving  judgment,  recognizes  ''  the  distinction  taken  at  the 
bar  as  sound  and  well  founded,''  and  adds,  '^  in  a  proceeding 
in  a  court  of  justice  of  the  parties  nothing  can  be  a  libel  /' 
and  alluding  to  an  affidavit  in  a  judicial  proceeding,  as  in  the 
case  of  Astley  v.  Youngy  which  he  cites,  he  says,  "  it  was  not 
the  subject  matter  of  an  action  or  a  prosecution,  if  it  was  re- 
ally so  used  in  the  course  of  a  judidal  proceeding."  There  is 
a  case  of  Hodgson  v.  Scarlett^  reported  in  1  B,  dt  Aid.  232, 
which  was  an  action  against  that  noted  barrister,  afterwards 
Ld.  Ch.  Baron  Abinger,  for  words  spoken  in  an  address  to  the 
jury  in  the  trial  of  a  cause.  In  this  case  the  opinions  of  some 
of  the  judges  are  somewhat  qualified  and  hesitating,  as  if  proof 
of  express  malice  would  take  away  the  privilege.  But  the 
point  was  not  distinctly  presented,  and  it  may  be  inferred,  I 
think,  from  the  expressions  used  by  these  judges,  that  proof 
of  the  pertinency  of  a  statement  used  on  such  an  occasion 
would  rebut  any  proof  of  malice.  The  term  maliciously  is 
used  in  a  legal  sense,  as  implying  that  the  party  had  traveled 
out  of  his  way  and  his  duty,  from  private  enmity,  to  asperse 
another  whose  character  was  in  nowise  concerned,  {n  Bing 
V.  WhedeTy  (7  Ootoeny  725,)  already  refinred  to,  the  question 
arose  on  a  motion  in  arrest  of  judgment,  and  the  court  held 
that  they  were  bound  to  infer,  after  verdict,  that  the  words 
were  false,  were  uttered  willfully  and  maliciously^  and  were 
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irrdevant^  and  therefore  refused  to  arrest  the  judgment.  In 
ARen  v.  Orofori^  (2  Wmd.  515,)  a  verdict  was  set  aside  which 
had  been  recovered  for  words  spoken  by  the  defendant  before 
a  magistrate,  in  answer  to  a  question  by  the  plaintiff,  who 
had  been  arrested  by  a  warrant  npon  a  sworn  complaint.  The 
court  heldy  Mr.  Justice  Marcy  giving  the  opinion,  that  whether 
the  words  were  or  were  not  spoken  in  the  course  of  the  pro- 
ceeding upon  the  defendant's  complaint,  or  under  circumstances 
to  induce  him  to  believe  that  it  was  necessary  for  him  to  re- 
peat the  charge  contained  in  his  complaint,  should  have  been 
submitted  to  the  jury.  In  Qarr  v.  Selden,  in  the  court  of 
appeals,  (4  Gomst,  91,)  the  allied  libel  was  an  affidavit  made 
by  the  defendant  in  resisting  a  motion  to  strike  out  a  notice 
annexed  to  his  plea,  in  an  action  brought  against  him  by  the 
plaintiff  The  court  held  that  if  the  affidavit  were  pertinent 
to  the  motion,  the  law  did  not  permit  a  party  to  question  its 
truth  or  innocency  in  an  action  for  libel,  or  to  allege  in  that 
form  of  action,  that  it  was  false  or  malicious. 

These  cases  leave  no  room  to  doubt  that  in  England  and  in 
the  courts  of  this  state,  the  rule  has  been  veiy  steadily  ad- 
hered to  which  protects  parties  and  witnesses  for  statements 
pertinently  made  by  them  in  the  assertion  of  their  rights,  or 
the  discharge  of  their  duties  as  such.  I  see  no  reason  why 
this  protection  should  be  confined  to  the  trial  of  issues  in  suits 
or  indictments,  or  to  oral  examinations,  so  as  to  exclude 
affidavits  even  if  voluntarily  made,  if  otherwise  regular  and 
pertinent.  The  phrase  employed  by  the  judges  and  the  text 
writers,  in  speaking  of  this  sort  of  privileged  communications, 
is  "judicial  proceedings.''  This  is  not  confined  to  trials  of 
civil  actions  or  indictments,  but  includes  every  proceeding  be- 
fore a  competent  court  or  magistrate  in  the  due  course  of  law 
or  the  administration  of  justice,  which  is  to  result  in  any  de- 
termination or  actioii  of  such  court  or  officer.  Thus  in  AUen 
V.  Orofooij  (jmpra^)  the  proceeding  was  a  preliminary  exami- 
nation before  a  justice  of  the  peace  on  a  complaint  for  larceny 
or  burglary.    In  AsUey  v.  ToungCy  (3  Burr.  807,)  also  cited 
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above,  the  Btatement  complamed  of  was  oontained  in  an  affi- 
davit made  to  reeiBt  an  application  to  the  court  of  king^g  bench 
to  ooinpel  the  jostioes  of  Wiltdure  to  license  an  innkeeper. 
In  Captain  BtUUi^s  case  the  libdons  charges  were  in  a  me- 
morial submitted  to  the  governor  of  Greenwich  hospital.  It 
is  veiy  elear^  I  think,  that  the  privily  oi  p'otection  ex- 
tended by  the  law  to  this  class  of  cases  must  be  commensurate 
with  the  liability  of  the  party  commencing  or  instigating  the 
proceeding  to  an  action  for  a  malicious  prosecution,  and  that 
of  the  person  testifying,  to  an  indictment  for  peijury.  Nor  is 
the  privilege  to  be  confined  to  testimony  obtained  as  it  were 
upon  compulsion,  by  legal  |MX>cesB.  We  are  in  the  daily  habit 
of  receiving  and  acting  upon  statements  made  in  affidavits 
sworn  to  by  iparties  who  have  not  been  compelled  to  testify. 
It  is  necessary,  in  many  oases,  to  the  due  and  efficient  admin^ 
istrationof  justice,  that  such  affidavits  should  be  made  and 
the  p6ar80iis  making  them  should  be  protected ;  otherwise  we 
should  constantly  be  compelled  to  issue  process  and  take  ex- 
aminations which  we  now  receive  m<»B  easily  and  speedily  by 
the  voluntary  .action^  of  the  parties.  There  might  be  cases 
where  .the;  .necessity  of  resorting  to  proceedii^  apparently  in 
fnt;«^ttmi  ioiobtain  evidenee  of  faets  which  courts  and  magis* 
iialea  receive  in  affidavits,  would  seriously  hinder  if  not  entire* 
\j  defeat  the  ends  of  justice.  I  am  of  opinion  that  whenev^ 
ai  person  testifies,  either  voluntarily  or  under  process  of  sub- 
poBua^  to  mattersipertinentand  material  in  a  proceeding  before 
a-oourt  or  magistrate  of  competent  authority,  he  is  entitled  to 
unqualified  proteotion  against  any  action  for  defistmatioa  by 
the  words  thus  utturedw       : 

'Having  thus  determinied  the  principles  upon  whi(di  ihe 
rights  of  these  parties  depend,  we  are  prepared  to  consider 
whether  the  complaint  contains  enough  to  show  that  the  cer- 
tificate and  affidavit  for  making  which  this  action  was  brought 
were  privileged  and  entitled  to  immunity.  We  are  probably 
bound  to  take  judicial  notice  of  the  character  of  the  proceed- 
ing by  which  the  plaintiff  was  confined.    By  title  3  of  chap- 
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tor  20,  part  Ut  of  the  rerised  Statutes,  (1  JS.&634^)  as  amend- 
ed by  the  acts  of  1838, 1842  and  18H  it  is  made  the  duty  of 
the  committee  of  a  lunatic  who  is  possessed  of  property,  or  his 
relatives  if  he  have  no  property,  to  provide  for  his  confine- 
ment if  he  is  disordered  in  his  senses  to  such  an  extent  as  to 
endanger  his  own  person  or  property  or  that  of  others.  If  the 
committee,  or  the  relatives,  of  such  a  person  n^lect  to  confine 
him,  it  is  made  the  duty  of  the  overseers  of  the  poor  of  the 
dty  or  town  where  he  belongs  to  apply  to  any  two  justices  of 
the  peace  <^  such  town,  who  may,  if  satisfied  that  such  per- 
son ought  not  to  go  at  large,  commit  him  to  some  proper 
plaoe  of  restraint.  Section  8  of  the  statute  authorizes  two 
justices  of  the  city  or  town  to  issue  their  warrant  for  the  ap- 
prehension and  confinement  of  a  mad  person,  on  their  own 
view  or  upon  the  oath  and  information  of  others  without  the 
application  of  the  overscans.  Section  22  of  chapter  135  of  the 
laws  of  1842  requires  the  evidence  of  two  reputable  physicians, 
under  oath,  to  the  £Eict  of  the  insanity  of  any  person,  before 
any  magistrate  or  ofiSeers  shall  order  the  confinement  of  such 
person.  The  argument  for  the  defendant  proceeds  upon  the 
theory,  first  that  a  statement  made  in  the  course  of  a  proceed- 
ing taken  under  and  according  to  this  statute  as  evidence  to 
the  magistrates  of  the  lunacy  of  the  plaintiff,  was  a  privileged 
communication,  and  second  that  the  alleged  libels  set  out  in 
the  complaint  sufficiently  appear  to  have  been  uttered  by  the 
defendant  while  testifying  or  furnishing  evidence  in  such  a 
proceeding.  The  first  proposition  I  am  prq)ared  to  agree  to. 
It  is  not,  in  my  judgment,  libelous  or  actionable  as  such,  for 
a  physician  to  furnish  evidence,  either  voluntarily  or  under  a 
subpoena,  that  another  is  insane,  in  a  proceeding  duly  taken 
under  any  of  the  clauses  of  this  statute.  If  the  physicians  in 
this  case  were  parties  to  a  conspiracy  to  deprive  the  plaintiff 
of  his  liberty,  or  to  set  on  foot  a  malicious  and  groundless 
prosecution  tmder  the  fonns  of  law,  they  may  be  liable  to  an 
action  for  that.  But  no  action  of  libel  can  be  maintained  foi* 
an  assertion  of  the  insanity  of  the  plaintiff,  contained  in  an 
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affidavit  made  in  a  proceediDg  properly  and  legally  instituted 
tinder  this  statute* 

To  sustain  the  present  demurrer,  however,  it  is  necessary 
that  it  should  appear  distinctly  by  the  complaint,  that  the 
occasion  of  uttering  the  alleged  libel  was  such  as  I  have  jnst 
mentioned.  The  complaint  must  state  all  the  facts  which  the 
defendant  would  be  obliged  to  plead  in  setting  up  his  privi- 
lege, in  order  to  show  that  the  plaintiff  has  no  cause  of  action 
in  the  publication  of  a  charge  which  in  itself  is  clearly  libelous. 
In  this  respect  I  think  the  defendant's  counsel  is  mistaken  in 
his  view  of  the  case*  The  complaint  alleges,  as  has  been  already 
noticed,  the  publication  of  a  paper  consisting  of  a  certificate 
purporting  to  be  signed  by  the  defendant  and  another  person^ 
and  an  affidavit  signed  by  the  defendant  alone,  and  purport- 
ing to  be  sworn  to  before  two  persons  who  describe  themselves 
as  justices  of  the  peace.  It  proceeds  to  state  that  the  defend- 
ant ^'  presented  the  said  certificate  and  affidavit  to  the  said 
justices  of  the  peace,"  who  thereupon  issued  a  warrant,  of 
which  a  copy  is  annexed.  There  is,  however,  no  statement 
that  these  persons  were  justices  of  the  peace,  nor  that  they 
resided  in  the  city  or  town  with  the  plaintiff,  which  is  neces- 
sary to  give  them  jurisdiction  to  act.  It  does  not  appear  how 
the  proceeding  was  instituted ;  whether  by  the  overseers  of  the 
poor  or  by  two  justices  of  the  peace  of  their  own  motion.  It  is 
not  stated  whether  the  defendant  voluntarily  furnished  the  doc- 
uments set  out  in  the  complaint,  or  whether  they  were  made 
under  the  summons  or  at  the  request  of  the  magistrates.  One 
portion  of  the  alleged  libel  is  a  certificate  not  under  oath,  and 
we  have  not  been  shown,  nor  have  I  been  able  to  discover,  any 
part  of  the  statute  requiring  or  authorizing  such  a  paper.  If 
the  evidence  given  by  the  defendant  was  famished  voluntarily, 
I  apprehend  it  was  necessary  for  him  to  satisfy  himself,  and  to 
show  to  the  court^  that  the  proceeding  was  regular  and  the 
magistrates  had  jurisdiction  of  the  case.  Where  a  man  is 
called  to  testify,  or  even  makes  an  affidavit,  in  a  cause  de- 
pending in  a  court  of  competent  general  or  ordinaiy  jnrisdio- 
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tion  and  proceeding  according  to  the  course  of  the  common 
law,  he  may  not  be  required  to  know  or  to  prove  that  all  the 
facts  existed,  or  all  the  steps  had  been  taken,  which  were  nec- 
essary to  confer  jurisdiction  in  the  particular  case.  But  where 
a  man  interrenes  Toluntarily  in  a  special  proceeding  not  known 
to  the  common  law,  and  not  resulting  in  a  judgment  according 
to  its  forms,  he  must  see  that  jurisdictioii  is  acquired,  and  that 
there  is  in  reality  a  proceeding  in  court,  before  he  can  claim 
the  privilege  of  a  witness  for  libelous  charges  against  another. 
I  am  of  opinion  that  the  complaint  in  this  action  does  not  con- 
tain enough  to  show  that  the  libelous  publication  which  it 
sets  forth  was  uttered  in  the  course  of  a  judicial  proceeding 
'duly  instituted  before  a  magbtrate  who  had  jurisdiction,  and 
that  therefore  the  demurred  was  properly  overruled,  and  the 
order  appealed  from  should  be  affirmed,  with  costs. 

[DuTCHBBS  OxNSBAi.  Tbbm,  May  14,  1860.     Lott,  Ikmott  and  Brown, 
JmUceB.] 
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HsGSlULK,  executor,  &c.^  appellant,  vs,  Sabah  M.  P.  Fox, 
respondent. 

What  is  to  be  conaldered  the  domdcQ  of  a  person,  at  the  time  of  his  death,  for 
the  purpose  of  determining  the  rights  of  his  widoi^  in  his  personal  estate. 

There  must  be  both  the  fact  of  abode  and  the  intention  of  remaining  indefl- 
mtelji  to  oonstitate  a  domicil. 

Both  must  therefore  be  proved.  The  first  is  readily  proved  as  a  single  fact; 
the  other  may  be  established  by  declarations  of  the  party,  or  by  his 
conduct. 

Ghfcomstances  whtcb  were  held  sufficient,  in  thift  case,  to  show  that  the  de- 
ceased bad,  at  the  titaie  of  his  death,  not  only  an  actual  residence  in  the 
state  of  Florida,  but  that  he  had  acquired  the  same  with  the  intention  of 
remaining  there  an  unlimited  or  indefinite  time. 

APPEAL  by  Joseph  Hegetnan,  one  of  the  executors  of  Aus- 
tin D.  Moore  deceased,  from  a  decree  of  the  surrogate  of 
the  county  of  Kings,  made  upon  a  petition  of  the  respondent, 
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the  mdow  of  the  testator,  for  a  share  of  the  testator's  pensoBal 
property.  The  surrogate  deoreed  that  she  was  entitled  to  one 
third  of  the  personal  property,  as  olahned. 

B,  O,  EUchingSy  for  the  appellant 

A.  W.  Br<zdfordj  for  the  respondent 

By  the  Oourty  Emott,  J.  This  is  an  appeal  from  a  decree 
of  the  surrogate  of  Kings  county,  adjudging  that  the  respond* 
ent,  as  the  widow  of  Austin  D.  Moore,  was  entitled  to  one  third 
of  all  his  personal  property,  absolutely,  and  notwithstanding 
the  provisions  of  his  will.  The  surrogate  made  this  decision ' 
upon  the  ground  that  Austin  D.  Moore  was,  at  the  time  of  his 
death,  domiciled  in  the  state  of  Florida.  The  laws  of  that 
state  were  proved,  and  it  appeared  that  they  provide  for  a  dis- 
tribution to  a  widow  of  one  third  of  the  personal  estate  of 
which  her  husband  should  be  possessed,  notwithstanding  any 
disposition  of  it  by  will.  This  is  not  disputed ;  nor  is  the 
rule  denied  that  the  law  of  the  place  of  domicil  will  control 
the  disposition  and  distribution  of  personal  property,  in  cases 
both  of  testacy  and  intestacy.  The  question  is,  whethw  the 
surrogate  correctly  decided  that  Austin  D.  Moore  had,  at  the 
time  of  his  death,  his  domicil  in  Florida. 

A  domicil  has  been  described  by  American  authorities  as 
residence  at  a  particular  place,  with  an  intention  of  remaining 
there  an  unlimited  time ;  and  the  definition  is  cited  with  ap- 
proval by  a  learned  civilian,  who  has  published  a  very  excellent 
compendium  of  the  law  upon  this  subject  (See  1  Binney, 
349;  16  John.  128;  8  Oranch,  263;  PhiiL  on  DomieU,  13.) 
There  must  be  both  the  fact  of  abode  and  the  intention  of 
remaining  indefinitely,  to  constitute  a  domicil  Both  must 
therefore  be  proved.  The  first  is  readily  proved  as  a  single 
fact ;  the  other  may  be  established  by  dedarations  of  the  party 
or  by  his  conduct,  which  is  at  least  as  satisfacttxy  evidence  as 
his  declarations,  upon  such  a  question. 


DUTGHESS—ICAY,  1860.  477 


Hegeman  «.  Fox. 


In  the  present  caee  there  can  he  no  dispute  as  to  the  fiMst 
that  Mr.  Moore,  at  the  time  of  his  dsath^  had  an  actual  resi- 
dence in  Florida.  He  owned  and  occupied  a  hooae  and  plan« 
tation  near  Jacksonville ;  he  had  his  family  there  with  him, 
and  he  had  no  other  dwelling  house  or  place  of  abode.  His 
Cuming  or  planting  upon  these  Florida  lands  was  the  only  busi- 
ness in  which  he  was  engaged,  and  from  the  time  of  his  leav* 
ing  Brooklyn,  in  1855,  until  his  death  in  1857,  he  remained 
constantly  in  Fl(Mrida^  and  after  his  purchase,  upon  this  plan- 
tatioQ.  It  only  remains,  therefore,  to  determine  whether  this 
residenoe  was  acquired  ammo  remanendiy  with  the  intention 
of  r^Buuning  there  an  unlimited  or  ind^nite  time. 

Mr.  Mooie  was^  bom  in  Massachusetts,  and  after  residing 
snocessirely  in  varions  places  in  that  state,  he  removed  to  New 
York  eity  and  went  into  business.  He  married  there,  and  ao- 
cumulated  a  considerable  property.  Some  six  or  seven  years 
b^orehe  vent  to  Florida,  he  left  New  York  and  went  to  re- 
nde  in  Williamsburgh.  •  At  or  after  this  time  he  relinquished 
business,  and  invited :his  accumulations  in  real  estate,  mostly 
in  Brooklyn  and  Williamsburgh,  in  bonds  and  mortgages 
probabJy  upon  property  in  the  same  locality,  and  in  Williams- 
burgh ferry  stock.  Ho  kept  house  with  his  family  in  a  dwell- 
ing which  he  owned  in  Williamsburgh,  and  was  no  doubt 
domiciled  in  that  place  until  he  left  for  the  south. 

It  is  tme  that  this  domidl  in  Kings  county.  New  York,  con- 
tinned  until  he  had  abandoned  it  and  acquired  another,  in 
&ct  and  in  purpose.  If  he  was  not,  at  the  time  of  his  death, 
a  resident t>f  Florida,  he  was  a  resident  of  Williamsburgh; 
the  question  is  between  these  two  domicils.  But  it  is  not  a 
question  between  two  actual  domicils  in  fact  and  in  intention, 
whidi  ought  to  be  oonsidered  the  prindpaL  I  can  see  no  in- 
dication that  the  testator  retained  his  domicil  in  Williams- 
burgh in  fact  or  in  purpose.  If  that  still  continued  to  be  his 
residence,  it  must  be  because  he  had  not,  at  the  tiixie  of  his 
death,  acquired  another  residenoe  in  any  definite  place,  and 
therefore  his  previous  domicil  continued,  in  the  view  of  the 
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law.  This  might  be  and  would  have  been  the  ease  if  he  had 
died  while  traveling  in  search  of  a  place  where  he  might  tany 
or  settle,  with  no  place  determined  upon  as  a  residence,  al« 
though  he  had  left  the  state  of  New  York  with  a  fixed  inten- 
tion of  selecting  and  removing  to  some  other  abode.  This, 
however,  is  not  the  case.  The  facts  proved  or  admitted,  as 
well  as  the  statements  and  declarations  of  Mr.  Moore,  are 
sufficient  to  show  that  he  left  Williamsburgh  with  the  inten- 
tion of  abandoning  his  residence  there  for  a  new  abode  in  some 
other  place.  He  sold  his  house  and  his  furniture,  he  removed 
his  family,  he  closed  his  bank  account,  and  made  such  arrange* 
ments  of  his  affitirs  as  were  natural  for  a  person  permanently 
leaving  the  place.  The  evidence  as  to  his  declarations  and 
conversations,  at  the  time  of  his  departure  and  afterwards,  is 
to  some  extent  conflicting  upon  the  question  of  his  intention, 
although  I  think  the  weight  of  it  is  that  he  neither  expected 
nor  intended  to  return  to  the  northern  states.  In  any  view 
of  the  testimony  it  is  material  to  observe  that  he  expressed  no 
desire  or  intention  to  return  to  Williamsburgh.  He  spoke  of 
returning  from  the  south  to  reside  in  New  York,  or  on  the 
banks  of  the  Hudson  river,  but  I  do  not  perceive  any  proof 
that  he  looked  forward,  under  any  circumstances,  to  resuming 
his  residence  in  Williamsburgh. 

The  question  then  is  whether  he  acquired  a  residence  in 
Florida,  or  whether  he  continued  a  mere  traveler,  with  no  in- 
tention of  becoming  domiciled  any  where,  after  he  left  thia 
state,  and  therefore  continued  to  hold  a  legal  domicil  here. 
The  proofs  are,  we  think,  sufficient  and  satisfactory  upon  this 
point.  I  refer  to  the  proof  of  his  acts,  rather  than  to  his 
written  or  spoken  declarations.  To  the  evidence  of  what  he 
said,  at  various  times,  I  attach  little  importance.  It  comes 
to  us  impressed  with  the  character  of  the  particular  mood  of 
the  man  when  he  uttered  it,  which  no  doubt  varied  and  was 
affected  by  the  condition  of  his  health,  by  his  £Buaiily  circum- 
stances, and  by  other  causes.  It  is  colored  more  or  less  by 
the  medium  through  which  it  comes,  and  it  depends  altogether 
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upon  the  recollection  of  witnesses.  Nor  do  I  consider  the 
statement  in  Mr.  Moore's  bill  in  chancery,  that  he  was  an  in- 
habitant of  Florida,  standing  alone,  as  at  all  decisive.  It  was 
necessary  for  him  to  make  such  an  all^ation  for  the  purpose 
of  his  suit,  and  he  might  very  well  have  made  it  without  fully 
considering  ita  import  or  its  extent,  or  its  consequences  in 
other  relations.  Coupled,  however,  with  his  conduct,  it  is 
evidence  which  may  disclose  another  motive  for  a  wish  on  his 
part  to  acquire  a  residence  in  Florida,  at  or  after  the  time 
when  he  settled  near  Jacksonville.  It  may  have  been  not 
merely  the  desire  of  permanent  occupation,  the  attractions  of 
the  climate,  and  the  hope  of  restored  health  which  led  him 
to  settle  as  a  planter.  He  may  also  have  been  disposed  to 
avail  himself  of  the  laws  of  Florida  upon  the  subject  of  di- 
vorce, to  terminate  his  domestic  troubles.  When  the  suit 
which  he  commenced  for  that  purpose  did  not  se^m  likely  to 
accomplish  what  he  desired,  he  expressed  a  purpose  to  return 
to  New  York,  that  the  laws  of  that  state  might  govern  the 
distribution  of  his  property  at  his  death.  He  must  have  had 
in  mind  the  very  contingency  which  has  now  occurred,  and 
which,  under  the  laws  of  Florida,  he  was  unable  to  prevent. 
His  remark  can  hardly  have  had  reference  to  the  disposition 
of  his  real  estate  in  Florida  only,  for  a  sale  and  conversion  of 
that  would  have  accomplished  as  much  as  his  leaving  the 
state,  if  he  were  not  a  resident  of  the  state  and  subject  to  its 
law  as  to  his  property.  These  statements  and  his  conduct 
give  color  to  each  other,  and  lead  strongly  to  the  conclusion 
that  his  residence  in  Florida  was  both  understood  and  intended 
by  himself  to  be  permanent,  and  that  he  was  not  at  all  times 
influenced  in  the  matter  by  considerations  connected  with  his 
health. 

I  consider  Mr.  Moore,  as  I  have  already  said,  to  have  form- 
ed and  manifested  a  purpose  of  abandoning  his  New  York 
domicil,  when  he  sailed  for  the  south.  I  find  in  his  subse- 
quent acts  satisfactory  evidence  that  having  abandoned  his 
former  domicil  he  determined  not  to  live  as  a  sojourner  or  a 
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wanderer,  bat  to  settle  and  acquire  a  new  abode  on  a  Florida 
plantation.  In  January  or  February,  1856,  after  having  spent 
some  time  as  a  guest  in  a  hotel,  pleased  with  the  country,  the 
people  and  the  climate,  and  desirous  for  family  as  well  as 
other  reasons  to  have  a  home,  he  purchased  a  somewhat  ex- 
tensive plantation.  He  proceeded  to  stock  the  plantation  and 
to  furnish  the  house.  He  entered  into  the  business  of  plant- 
ing and  the  various  occupations  connected  with  fitting  up  his 
place,  with  energy  and  satis&ctioa  He  sent  for  his  brother 
with  his  family,  to  oversee  the  plantation,  prepared  to  send 
for  his  daughters  from  ihe  north,  where  he  had  originally  in- 
tended to  leave  them  for  the  purpose  of  education,  and  en- 
deavored to  provide  for  their  instruction  by  a  governess,  in 
Florida.  He  went  to  housekeeping,  and  lived  in  every  respect 
as  did  other  residents,  so  far  as  his  domestic  affitirs  did  not 
interfere  with  him.  His  troubles  with  his  wife  broke  in  upon 
his  plans.  They  led  him,  no  doubt,  to  have  the  deed  of  his 
property  originally  taken  by  another  person,  and  they  induced 
a  purpose,  or  the  expression  of  an  intention,  of  returning  to 
New  York.  This  has  been  already  alluded  to  in  another  con- 
nection. It  is  sufficient  here  to  say  that  if  that  purpose  was 
not  effected,  it  cannot  alter  the  law  or  the  fact  as  to  his  dom- 
icil  in  Florida,  if  such  existed  at  the  time. 

Against  all  the  acts,  declarations  and  motives  which  have 
been  thus  briefly  alluded  to,  there  are  no  facts  to  be  set,  ex- 
cept the  estate  in  real  and  personal  property  whida  the  testator 
retained  in  Kings  county,  and  his  previous  domicQ  there ;  and 
this  I  find  every  evidence  of  his  design  to  abandon  at  any 
rate.  These  facts,  considered  in  themselves,  appear  to  me 
clearly  insufficient  to  countervail  the  preponderance  of  evidence 
in  favor  of  the  Florida  domicil. 

But  it  is  said  that  all  the  acts  and  manifestations  of  pur- 
pose which  are  proved  in  the  case  are  deprived  of  their  effect^ 
and  that  whatever  the  testator  did,  could  not  l^ally  produce 
a  change  of  his  domicil,  because  these  acts  were  done  under 
the  stress  of  impaired  health,  and  the  change  which  he  made 
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was  compelled  by  that  reason.  It  may  be  conceded  that  Mr. 
Moore  broke  np  his  establishment  in  Williamsbnrgh  in  conse- 
qnence  of  his  enfeebled  health,  and  went  south  in  order  to  its 
restoration,  or  rather  to  the  prolongation  of  his  life  in  a  milder 
climate,  and  that  if  it  had  not  been  for  this,  he  wonld  never 
hare  left  this  state.  It  is  said  that  absence  from  an  estab- 
lished domicil  will  not  effect  its  loss,  if  snch  absence  be  com- 
pulsory ;  and  that  it  is  compulsory  if  occasioned  by  ill  health. 
The  case  of  the  invalid  is  likened  to  that  of  the  exile,  the  sol- 
dier or  the  ambassador.  To  a  certain  extent  these  proposi- 
tions are  undeniably  true.  Mere  absence,  when  compelled  by 
the  ui^eney  of  sickness  that  will  admit  of  no  delay  to  avert 
an  immediately  fatal  termination,  cannot  take  away  a  man's 
residence  in  the  home  which  he  leaves,  or  fix  it  in  the  place 
to  which  he  goes.  A  man  who  flies  from  the  rapid  approach 
of  death  has  no  other  motive,  and  does  not  exercise  the  choice 
which  is  necessary  in  a  change  of  his  home  and  permanent 
abode.  But  the  whole  matter  is  a  question  of  intention,  and 
no  arbitrary  rule  is  to  be  laid  down  in  relation  to  it.  None 
of  the  cases  cited  from  the  English  courts  will  be  found  to 
assert  any  such  rule.  In  most  of  these  cases  the  question  has 
arisen  where  an  Englishman  has  gone  to  a  foreign  country,  to 
Madeira  or  Portugal  or  the  south  of  Europe,  to  recover  health 
or  because  the  climate  at  home  was  too  severe^  In  Stanley 
V.  BemeSj  (3  Hogg.  373,)  Sir  John  NichoU  inclined  to  the 
opinion  that  a  British  subject  could  not  acquire  a  fore%n  dom- 
idl  by  any  residence  abroad  occasioned  by  ill  health,  and  un- 
accompanied by  an  attempt  to  cast  off  his  national  character. 
But  the  court  of  del^ates  reversed  his  decision,  and  held  that 
an  .Englishman  may  -become  domiciled  abroad  without  ceasing 
to  be  an  English  subject.  But  the  fact  and  the  rule  as  to  the 
fsu^ility  with  which  a  domicil  may  be  changed,  or  the  evidence 
necessary  to  prove  an  intention  to  change  it,  from  one  state  of 
this  confederacy  to  another,  must  obviotlsly  be  different  from 
that  which  is  to  be  looked  for  in  order  to  estatiish  a  determi- 
nation to  leave  one's  native  country  for  another  and  a  foreign 
Vol.  XXXI.  31 
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qountiy.  The  cases  are  not  analogous  in  a  very  striking  and 
essential  point.  In  the  case  of  Johnstone  v.  BeattiCj  in  the  house 
of  lords,  (10  CI.  dk  Fin.  43,)  which  was  cited  on  the  argument, . 
the  point  determined  was  that  the  English  court  of  chancery 
had  power  to  appoint  guardians  for  an  infant  who  was  residing 
in  England,  notwithstanding  her  domicil  was  in  Scotland.  The 
ohservations  of  Ld.  Campbell,  in  his  dissenting  opinion,  are  upon 
the  facts  in  that  case,  whei-e  it  appeared  that  the  family  man- 
sion was  in  Scotland,  and  there  also  was  the  property  of  the 
infant  and  her  mother ;  so  that  he  expressed  the  assurance 
that  the  daughter  would  return  to  the  mansion  of  her  ances- 
tors. There  is  little  in  the  present  case  which  can  be  said  to 
be  parallel  to  these  facts.  The  case  of  Hoakins  v.  Matthews, 
(35  Ung.  Lata  and  Eq.  Sep.  532,)  resembles  the  present  case 
much  more  nearly.  The  decedent  there  was  held  to  have  ac- 
quired a  Tuscan  domicil,  a  domicil,  be  it  observed,  in  a  foreign 
country,  by  residence,  the  purchase  of  a  villa,  and  the  estab- 
lishment of  his  family  there,  making  it,  in  the  language  of  the 
very  able  opinion  of  Lord  Justice  Turner,  the  place  from  which 
he  went  forth,  to  which  he  returned,  and  in  which  he  expected 
to  die.  This  domicil  was  recognized  by  the  court,  notwith- 
standing that  the  decedent's  property  and  papers  were  left  in 
England,  his  bank  account  continued  there,  his  attachment 
for  England  was  strong  and  his  desire  to  return  thither  often 
expressed.  He  did  not  mingle  in  Italian  society,  took  no  part 
in  public  affairs,  carefully  preserved  his  foreign  character,  and 
held  in  avowed  detestation  the  priesthood  and  religion  of  the 
country  where  he  was  living.  Certainly  the  present  is  a  stronger 
and  more  favorable  case  for  the  acquisition  of  a  new  domicil 
than  that.  But  a  more  material  feature  of  that  case,  in  ^re- 
spect to  the  present  controversy,  is  that  Mr.  Mathews  was  in- 
duced, or  as  we  might  say  compelled,  to  leave  England  by  the 
attacks  qf  a  disease  which  he  hoped  to  mitigate  or  to  cure  by 
a  residence  in  another  climate.  He  was  obliged  by  his  health 
to  live  in  another  country  than  that  of  his  birth.  The  judge 
observes  that  it  was  the  staple  of  the  argument  before  him 
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againBt  the  change  of  domicil,  that  domicil  oonld  not  be 
foanded  upon  such  a  compulsory  residence,  and  that  is  the 
reasoning  here.  But  he  does  not  recognize  the  rule  contended 
for,  and  his  observations,  which  appear  to  us  to  be  exceedingly 
judicious  and  sensible,  cannot,  we  think,  be  cited  in  favor  of 
the  present  appellant.  We  understand  the  degree  of  compul- 
sion to  be,  in  effect,  the  same  in  that  case  as  in  the  one  before 
us.  Mr.  Moore,  when  he  left  New  York,  was  not  in  any  im- 
mediate danger,  any  more  than  Mr.  Matthews  when  he  left 
England :  or  at  least,  which  is  the  material  point,  he  did  not 
suppose  he  was.  He  was  not  like  a  man  fleeing  a  pestilence 
or  an  attack  of  disease  threatening  instant  death,  and  there- 
fore leaving  no  space  for  choice,  and  no  motive  but  necessity. 
It  is  going  altogether  too  far,  and  much  farther  than  Sir  George 
Turner  felt  willing  to  go  in  the  case  referred  to,  to  say  that  ill 
health,  the  necessity  of  finding  a  milder  or  a  better  climate,  to 
live  comfortably  or  to  live  at  all,  is  not  to  be  admitted  as  a  mo- 
tive for  a  change  of  residence.  Such  circumstances  may  create 
a  sort  of  necessity,  but  it  is  a  moral  necessity,  acting  upon  the 
will.  And  whenever  there  is  an  act  of  volition,  a  determina- 
tion to  abandon  the  old  home  and  make  a  new  one,  it  is  not 
material  what  motives  have  induced  the  choice.  Undoubtedly 
there  may  be  cases,  as  Sir  George  Turner  observes,  in  which  even 
a  permanent  residence  in  a  foreign  country,  occasioned  by  the 
state  of  the  health,  may  not  operate  a  change  of  the  domiciL 
But  in  these  questions  every  case  must  stand  upon  its  own 
circiunstances.  The  cases  in  which  the  residence  of  an  invalid 
in  a  foreign  country,  or  even  in  a  distant  portion  of  his  own 
country,  will  not  create  a  domicil,  may  be  understood  by  com- 
paring them  with  the  case  of  the  exile,  or  as  the  text  writers 
denominate  him,  the  emigrant,  which  they  more  nearly  resem- 
ble. The  fugitive  from  revolution  or  civil  war  comes  to  his 
new  abode  with  no  intention  of  abandoning  his  country,  or  of 
permanentiiy  remaining  abroad.  He  is  coerced  by  causes  which 
approach  to,  if  they  do  not  constitute,  actual  physical  com- 
pulsion, and  his  manifest  purpose  is  only  to  remain  in  his  new 
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abode  as  long  as  these  causes  operate^  and  when  the  necessity 
for  absence  is  removed,  to  return.  There  maj  be  cases  of  in* 
stant  fear  of  death  by  sickness,  which  resemble  this,  but  where 
a  man  deliberately  breaks  up  his  residence,  purchases  a  new 
mansion,  engages  in  new  occupations,  and  acts  in  every  respect 
as  a  man  would  who  was  settling  himself  altogether  from 
choice  and  free  will,  he  must  be  acting  under  the  control  of 
motives  and  not  of  necessity,  and  he  looks  forward  to  no  re- 
turn. He  goes  to  another  region  to  obtain  that  health  which 
he  is  convinced  he  cannot  enjoy  where  he  is,  and  he  is  much 
more  like  the  man  who  changes  his  abode  in  quest  of  fortune, 
that  he  may  gain  a  living,  or  a  competence  which  he  sees  he 
cannot  get  at  his  present  home.  If  there  be  satisfactory  evi- 
dence in  this  case,  as  we  all  think  there  is,  of  Mr.  Moore's  in- 
tention to  break  up  his  residence  in  Kings  county,  and  subse- 
quently to  make  Florida  his  home,  we  think  the  force  of  this 
evidence  is  not  destroyed  by  the  fact  that  he  was  driven  to  the 
step  by  what  he  considered  the  necessity  of  preserving  his 
health  or  his  life.  We  might  as  well  hesitate  to  say  that  he 
lost  his  domicil  of  origin  when  he  removed  from  Massachu- 
setts to  New  York,  doubtless  under  the  belief  that  he  must  do 
so  in  order  to  earn  the  fortune  which  he  sought,  or  perhaps 
the  v^ry  means  of  living.  We  agree  therefore  with  the  con- 
clusion of  the  surrogate  that  Mr.  Moore  was,  at  the  time  of 
his  death,  domiciled  in  the  state  of  Florida. 

There  was  one  exception  taken  in  the  course  of  the  hearing 
in  the  surrogate's  court  which  was  strongly  pressed  upon  our 
notice.  In  the  progress  of  the  trial  it  was  deemed  important 
to  introduce  portions  of  the  correspondence  of  Mr.  Moore,  in 
order  to  show  his  motives  and  intentions.  A  Mr.  Field,  to 
whom  a  number  of  these  letters  had  been  addressed,  was  called 
as  a  witness  by  the  respondent,  and  proved  certain  letters, 
portions  of  which  were  read  and  the  residue  suppressed  on  his 
statement  that  it  was  confidential  between  him  and  the  testa- 
tor, nnd  immaterial  to  the  cause.  This  was  done  without 
objection  by  any  party.     Subsequently  the  same  witness  was 
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Berved  with  a  snbpoena  on  the  part  of  the  present  appellant, 
to  prodace  all  the  correspondenoe.  On  his  examination  nnder 
this  snbpoena  he  admitted  its  service  upon  him,  and  stated 
that  he  had  not  brought  the  letters.  He  was  questioned  some- 
what as  to  their  character,  and  when  he  alleged  that  they  were 
immaterial  to  the  case,  and  that  their  contents  were  private 
and  confidential,  the  appellant  endeavored  to  ask  him  the  im- 
port of  that  part  which  he  stated  to  be  of  a  confidential  char- 
acter, but  his  question  was  overruled.  We  see  no  just  ground 
of  exception  to  the  exclusion  of  these  questions.  The  inquiry 
was  not  material  to  the  merits  ;  it  was  addressed  to  the  dis- 
cretion of  the  surrogate,  if  it  were  to  be  heard  at .  all,  and  he 
should  have  had  the  documents  themselves  before  him  to  decide 
it.  If  the  contents  of  the  letters  were  material  to  the  issue  in  the 
cause  they  could  not  be  proved  in  that  way.  The  counsel  for 
the  executors  then  asked  the  surrogate  for  an  order  compelling 
the  production  of  the  letters,  which  was  refused,  and  the 
counsel  excepted..  The  letters  were  not  in  court,  and  the  only 
order  which  the  surrogate  could  have  made,  so  far  as  we  can 
perceive,  would  have  been  an  order  for  an  attachment,  or  a 
commitment  of  the  witness  for  a  contempt,  in  not  producing 
what  the  subpoena  commanded,  tf  an  adjournment  had  been 
applied  for,  in  order  to  reach  the  papers  by  such  proceedings, 
that  would  have  been  an  application  to  the  discretion  of  the 
surrogate  which  we  could  not  review.  The  application  which 
was  made,  or  the  ruling  upon  it,  was  still  less  a  subject  of  ex- 
ception. Besides  being  addressed  to  the  discretion  of  the 
court,  it  was  a  mAtter  between  the  party  and  his  own  wit- 
ness, and  not  between  party  and  party.  We  could  not  reverse 
a  decree  to  which  the  respondent  is  in  our  opinion  justly  enti- 
tled upon  the  merits,  because  a  contumacious  witness  of  her 
adversary  refused  to  obey  the  process  of  the  court,  or  to  fur- 
nish the  evidence  which  it  demanded,  or  because  the  surrogate, 
it  may  be  improperly,  refused  to  punish  him  for  his  refusal 
The  respondent  is  not  answerable  for  the  conduct  of  the  ap- 
pellant's witness,  nor  for  any  error  committed  by  the  court  in 
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dealing  with  him.  Whatever  hardship  may  have  been  in- 
flicted npon  the  respondent  by  the  course  of  this  witnensy  we 
are  all  of  opinion  that  there  is  nothing  presented  by  this  part 
of  the  case  which  would  justify  our  interfering  with  the  decree. 
The  decree  of  the  sunrogate  is  a£Birmed. 

[DuTCHBis  OBNBfiLL  Tbbk,  iUj  14,  i860.     LoU,  AuU  ftod  Brawn, 
JtuUces.] 


Anna  Litdlak  t;^^  Maximo  M.  Ludlam  and  others. 

The  statnteB  of  the  English  parliament,  relatlTe  to  the  children  of  British 
subjects,  bom  abroad,  were  in  force  in  the  province  of  New  York  down  to 
the  time  of  the  American  revolntion,  and  were  continued  by  the  constitntion 
of  the  state  of  New  York,  adopted  in  1777.  But  in  1778  it  was  enacted  that 
after  the  first  day  of  May  then  next,  none  of  the  statates  of  Great  Britain 
should  be  considered  laws  of  this  state.  The  effect  of  this,  and  of  the  sub- 
sequent legislation  of  congress  upon  the  subject  of  naturalization,  has  been 
to  leave  the  condition  of  all  the  children  of  American  citizens  bom  abroad 
between  the  years  1802  and  1856  exclusively  to  the  decision  of  the  dormant 
principles  of  the  common  law. 

By  the  common  law,  when  a  subject  is  traveling  or  scjouming  abroad,  either 
on  the  public  business,  or  on  lawful  occasion  of  his  own,  with  the  express 
or  implied  license  and  sanction  of  the  sovereign  and  with  the  intention  of 
returning,  as  he  continues  under  the  protection  of  the  sovereign  power,  so 
he  retains  the  privileges  and  continues  under  the  obligations,  of  his  allegi- 
anoe,  and  his  children,  though  bom  in  a  foreign  country,  are  not  bom  under 
foreign  allegiance,  and  are  an  exception  to  the  rule  which  makes  the  place 
of  birth  the  test  of  citizenship. 

The  universal  maxim  of  the  conmion  law  being  partui  sequUur  pcUrem,  it  is 
sufficient  for  the  application  of  this  doctrine  that  the  father  should  be  a 
subject,  lawfully  and  without  breach  of  his  allegiance  beyond  sea,  no  matter 
what  may  be  the  condition  of  the  mother. 

The  children  of  subjects  thus  sojouming  or  traveling  beyond  the  seas  were 
recognized  as  denizens,  under  English  law,  when  and  as  fast  as  the  occasion 
and  instances  of  foreign  travel  and  temporary  residence  multiplied,  and  the 
question  was  presented  to  the  courts ;  and  this  was  by  the  development 
and  application  of  the  doctrines  of  the  common  law,  and  not  by  mere  force 
of  statutes. 

fhe  statute  of  Edward  8,  JD0  naiu  uUra  mare,  was  not  intended  to  abrogate^ 
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Bor  is  it  to  be  uDdentood  u  abrogating,  an  existing  rale  of  law  and  intro- 
dacing  a  new  rale  by  the  will  of  the  legislature,  but  was  declaratory  in  ite 
nature ;  or  at  least,  fttraishes  no  evidence  that  the  rale  of  the  common  law 
wts  other  than  that  contained  in  its  proTisions,  but  rather  the  contrary. 

In  accordance  with  the  above  principles,  SM  that  the  defendant,  the  son  of 
an  American  citisen  by  an  alien  mother,  born  in  a  foreign  country  while  his 
Ikther  was  temporarily  resident  there,  was  a  citisen  of  the  United  States, 
and  entitled  to  inherit  here.    Lott,  J.  dissented. 

Sdd  also,  that  the  greater  or  less  duration  of  the  father's  residence  abroad 
was  not  material ;  so  long  ts  it  was,  in  intention  and  in  fiust,  temporary, 
and  not  perpetual 

APPEAL  by  the  defendant  Ifasdmo  M.  Lndlam,  from  a 
judgment  entered  at  i  special  term,  after  a  trial  at  the 
circuit,  before  Justice  Lott,  without  a  juiy. 

C.  J.  De  Witty  for  the  appellant 

B.  O,  Underhitt^  for  the  plaintiff 

Emott,  J.  The  plaintiff  brought  this  action  against  Silas  and 
Edward  Ludlam  and  William  H.  Hewitt,  who  are  the  executors 
of  her  father,  Richard  L.  Ludlam^  and  against  Maximo  Lud- 
lam, who  is  her  only  surviving  brother,  to  compel  the  former  to 
account  for  and  pay  over  to  her,  to  the  exclusion  of  the  latter,  all 
the  proceeds  of  the  sale  of  certain  lands  in  the  county  of  Queens 
and  the  city  of  New  York.  These  lands  were  owned  by  Thomas 
B.  Ludlam,  a  brother  of  Richard  B.  Ludlam,  the  plaintiff's 
father.  Richard  R.  Ludlam  died  in  1838,  and  Thomas  R. 
Ludlam  died  in  1847,  intestate,  and  thus  the  children  of  Rich- 
ard R.  Ltldlam  were  among  the  heirs  at  law  of  the  latter,  and 
one-sixth  of  his  lands  descended  to  them  as  representing  their 
father.  The  defendant  Silas  Ludlam  was  appointed  by  this 
court  the  special  guardian  of  both  the  plaintiff  and  the  defend- 
ant Maximo  M.  Ludlam,  for  the  purpose  of  joining  in  a  sale 
of  these  lands,  and  one-sixth  of  the  proceeds  was  paid  over  to 
the  executors  of  Richard  L.  Ludlam,  who  are  the  testamentary 
guardians  of  both  his  children.  These  children  have  now  both 
attained  lawful  age,  and  tiie  plaintiff  claims  the  whole  of  the 
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prooeedfl  which  were  thus  received  hy  the  ezecntors  of  her 
father,  to  the  exclasion  of  her  brother  Maximo  M.  Ladlam,  on 
tho  ground  that  he  was  an  alien  at  the  time  of  the  descent, 
aod  therefore. could  not  inherit  to  his  uncle.  The  judge  before 
whom  the  cause  was  tried  decided  that  Maximo  M.  Ludlam  was 
an  alien  in  1847,  when  the  descent  was  cast  by  his  uncle's 
4eath,  and  therefore  the  plaintiff  was  entitled  to  the  whole 
proceeds  of  the  lands  in  question ;  and  this  is  the  only  ques- 
tion in  the  case. 

Bichard  L.  Ludlam,  the  {ather  of  these  parties,  was  a  citi- 
zen of  this  country,  bom  here  in  1804  In  1822  he  went  to 
Peru  to  seek  employment,,  and  better  his  condition.  He  be- 
came a  clerk  in  a  mercantile  house  in  Lima,  and  in  1828  mar- 
ried a  woman  who  was  a  native  of  Chili,  but  then  a  resident 
of  Peru.  Maximo  M.  Ludlam  is  her  son,  and  was  bom  in  Lima 
in  1831.  In  1828  Bichard  L.  Ludlam  went  into  business  on 
his  own  account,  in  Lima,  and  continued  to  reside  there  until 
Aprils  1837,  when  he  leit  South  America  and  came  back  to 
leside  in  this  country  with  his  wife  and  children.  They  had 
oiher  childr€lDi  bom  in  Peru  besides  Maximo,  but  they  subse- 
quently died,  in  this  country. 

.  The  plaintiff  was  bom  after  their  arrival  in  Kew  York,  in 
Dfioember,  1837.  The  mother  of  the  plaintiff  was  examined 
as  a  witness  on  the  trial  of  this  cause,  and  testified  to  the  facta 
just  stated,  and  also  that  they  left  Lima  because  her  husband 
was  sick,  and  was  advised  to  leave  that  country,  *and  because 
he  wished  to  educate  his  children  here.  She  also  stated 
that  after  the  birth  of  their  children  in  Pern,  he  always  in- 
tended to  return  to  this  country,  and  expressed  that  intention. 
Silas  Ludlam  was  also  swom  at  the  trial,  but  his  testimony, 
exoept  the  proof  of  some  undisputed  facts,  was  chiefly  of  a 
negative  character ;  that  communication  between  this  country 
and  Pem  was  at  that  time  very  infrequent  if  not  difficult ; 
that  but  little  correspondence  took  place  between  his  l»x>ther 
and  the  family  at  home,  and  that  they  were  not  aware  of  any 
purpose  on  his  part  to  return,  untU  he  reached  the  United 
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States  wi&  his  fiimily.    It  may  be  added  that  the  wife  of 
Bichard  Ludlam  haft  never  been  naturalized  in  this  country. 

Upon  this  evidence  the  jndge  found  that  Bichard  L.  Lud- 
lam in  1822  voluntarily  expatriated  himself  from  the  United 
States  for  the  purpose  of  becoming  a  permanent  resident  of 
Lima,  in  Peru,  and  of  establishing  his  permanent  domicil 
there,  and  in  a  few  months  thereafter  did  become  such  perma- 
nent resident,  and  establish  his  permanent  domicil  in  Lima. 
If  the  word  ^^expatriaied"  is  to  be  understood  here  in  its  proper 
sense,  I  should  be  unable  to  agree  to  this  part  of  the  decision, 
as  a  question  of  fact.  To  expatriate  is  to  leave  one's  country, 
and  renounce  all^iance  to  it,  with  the  purpose  of  making  a 
home  and  becoming  a  citizen  in  another  country.  It  includes 
more  than  a  change  of  domicil,  and  it  is  hardly  an  accurate 
use  of  terms  to  say  that  a  man  has  expatriated  himself  with 
the  design  of  changing  his  residence.  He  might  more  correctly 
be  sud  in  a  given  case  to  change  his  domicil  with  a  view  to 
expatriation.  But  I  do  not  discover,  in  the  evidence  in  this 
case,  any  thing  to  show  that  Bichard  Ludlam  ever  intended 
to  expatriate  himself,  to  renounce  his  American  citizenship  and 
assume  all^iance  to  a  foreign  power,  while  it  will  be  observed 
that  he  is  not  found  or  decided  to  have  actually  done  so.  He 
neither  became,  nor  declared  any  intention  of  becoming  a  Pe- 
ruvian citizen,  nor  did  he  in  any  way  deny  or  renounce  his 
American  citizenship.  He  left  his  native  country  in  the  search 
of  employment  and  fortuna  He  found  employment  and  at 
length  established  himself  in  business.  He  married  and  had 
chUdren,  and  after  that  he  looked  forward  constantly  to  a  return 
to  the  United  States.  So  at  least  I  read  the  evidence.  There 
is  no  doubt  that  he  acquired  a  domicil  in  Lima ;  that  he  went 
there  and  remained  there,  with  no  fixed  purpose  of  a  return  at 
any  definite  tima  That  was  his  residence  until  he  was  prob- 
ably driven  away  by  the  failure  of  his  health.  Still  that  he 
was  an  American  citizen  and  an  alien  in  Pern,  although  resi- 
dent there  as  a  merchant  and  for  the  purpose  of  trade,  and  that 
when  he  returned  to  this  country  he  was  as  completely  vested 
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presented  questions  inyolving  the  right  of  expatriation  and 
change  of  allegianoe,  and  so  widely  distinguishable  from  the 
present  In  Lynch  v.  Clarke,  {1  Sand.  Ch.  B,  659,)  Vioe 
Chancellor  Sandford  expresses  the  conviction  that  the  children 
of  our  citizens  born  abroad  were  citizens  hy  force  of  the  com^ 
mon  law,  under  which  he  supposes  that  children  bom  abroad 
of  English  parents  were  subjects  of  the  crown  and  not  aliens. 
In  his  opinion  will  be  found  a  reference  to  all  the  American 
decisions,  in  none  of  which^  however^  is  the. point  distinctly 
passed  upouv 

In  England,  while  the  right  to  citijfienship  of  children  bom 
under  such  circumstances  has  been  constantly  asserted,  it  has 
never  been  expressly  decided  whether  that  right  was  due  to 
the  common  law  or  to  positive  statutes.  As  early  as  it  be- 
came a  frequent  or  a  familiar  thing  for  Englishmen  to  leave 
the  kingdom  with  their  families^  either  for  purposes  of  travel 
or  trade,  we  find  parliamentary  action  to  remove  all  difficulty 
or  doubt  in  the  case  of  children  who  might  be  bom  'to  them 
abroad.  The  earliest  parliamentary  act  is  what  is  known  as 
the  statute  de  natia  ultra  mare,  passed  in  the  25th  year  of 
the  reign  of  Edward  3d,  A.  D.  1351.  The  existence  of  this 
early  statute  has  unquestionably  prevented  a  dear  exposition 
by  subsequent  judges  of  the  principles  of  the  common  law 
upon  this  question.  But  it  is  material  to  ascertain  whether 
the  ^'  statutum  de  natis  ultra  mate,"  like  an  ordinary  statute 
of  the  present  day,  introduced  into  the  law  a  new  mle,  or 
whethef  it  was  rather  a  declaration  of  the  opinion  of  the  par- 
liament upon  the  law  as  it  then  was,  more  nearly  analogous 
to  what  in  modern  times  is  called  a  declaratory  act.  It  will 
be  seen  that  this  is  a  question  of  no  small  importance  in  the 
disposition  of  the  pf'esent  case,  in  consequence  of  the  peculiar 
condition  of  American  legislation  upon  the  subject 

The  reign  of  Edward  3d  is  one  of  the  most  important  eras 
in  English  history,  on  many  accounts.  It  was  attended  with 
some  special  circumstances  which  may  have  given  occasion  to 
questions  like  the  present     It  was  the  period  of  the  com- 
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meocemont  of  the  French  wars  which  led  to  the  removal  and 
settlement  of  many  English  subjects  in  places  in  France, 
which  by  the  changes  of  war  and  of  treaty  were  at  times  un- 
der English  and  at  others  under  French  domination.  At  thd 
same  time  the  English  nation  was  assuming  a  more  influen- 
tial position  among  European  powers,  and  the  intercourse 
among  all  nations  was  growing  more  frequent.  Instances  of 
leaving  the  kingdom  for  the  purpose  of  commercial,  military 
or  public  intercourse  with  other  nations,  must  have  been  be- 
coming more  conmion,  and  questions  as  to  the  rights  and 
privileges  of  children  bom  abroad  to  subjects  thus  absent  from 
the  realm,  were  more  likely  to  be  agitated.  It  may  also  be 
noted  that  Philippa,  the  queen  of  Edward  3d,  was  by  birth 
an  alien  to  the  realm,  and  that  a  lai^  portion  of  the  life  of 
Edward  tbe  black  prince  was  spent  abroad.  His  son,  who  af- 
terwards came  to  the  throne  as  Bichard  2d,  was  known,  from 
the  place  of  his  birth,  as  Bichard  of  Bordeaux. 

When  we  find  that  parliament  interposed  to  settle  a  ques- 
tion which  had  arisen  or  might  arise  out  of  such  circumstan- 
ces as  have  been  alluded  to,  we  are  not  to  presume,  as  we 
might  in  considering  a  statute  of  the  present  day,  that  they 
intended  or  were  understood  to  make  the  law,  and  to  intro- 
duce a  new  rule.  The  constitution  of  the  English  l^slature 
at  that  day  is  to  some  extent  a  matter  of  dispute,  and  its 
functions,  or  the  manner  and  extent  of  their  exercise  as  to  legis- 
lation, was  certainly  much  more  limited  than  they  afterwards 
became.  The  organization  and  manner  of  session  of  the  com- 
mons as  a  separate  or  constituent  part  of  the  legislature  was 
as  yet  ill  defined.  There  is  no  record  of  a  speaker  of  the 
house  being  chosen,  until  at  least  as  late  as  the  fiftieth  year 
of  Edward  3d,  and  probably  still  later.  The  parliament  was 
first  and  usually  called  together  to  grant  taxes,  and  out  of  the 
demand  for  these,  and  the  power  to  impose  conditions  upon 
granting  them,  grew  much  of  its  authority.  The  commons 
asserted  the  right  to  petition  for  the  redress  of  grievances,  and 
their  petition,  formally  assented  to  by  the  king  and  the  coun- 
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cily  was  in  many  cases  the  form  of  parliamentary  action*  Thus 
the  statute  of  treasons,  passed  in  the  same  year  with  the  law 
we  are  considering,  and  which  is  to  this  day  one  of  the  funda- 
{nental  statutes  in  English  criminal  law,  is  founded  upon  the 
petition  of  the  commons.  The  commons  pray  that  ^^  whereas 
the  king's  justices  adjudge  persons  to  be  traitors  for  various 
matters  not  known  to  be  treason,  it  would  please  the  king  by 
his  council  and  the  great  and  wise  men,  to  declare  what  shall 
be  treasons  in  this  present  parliament/'  The  answer  to  this 
petition  contains  the  existing  statute.  It  was  considered  no 
light  matter  to  make  a  statute  which  should  introduce  a  new 
rule  of  general  law,  to  be  forever  incorporated  with  the  law  of 
England.  Mr.  Hallam  says  that  it  was  a  common  answer  to 
the  petitions  of  the  commons,  that  they  could  not  be  granted 
without  making  a  new  law.  And  this  reluctance  led  to  the 
distinction  between  statutes,  which  were  perpetual,  and  ordi- 
nances, which  were  temporary  in  their  nature.  It  seems  also 
that  the  assembly  of  the  different  estates  of  the  realm  was  not 
looked  upon  merely  as  such  a  body  as  it  came  to  be  after- 
wards, acting  only  by  and  through  the  forms  of  legislation. 
It  was  also  a  high  court  in  which  injustice  was  to  be  punished, 
and  grievances  redressed,  sometimes  upon  the>  complaints  of 
individual  suitors,  but  in  many,  probably  in  most  instances, 
upon  the  petitions  and  complaints  of  the  representatives  of 
the  commons  of  England  in  behalf  of  their  whole  body.  The 
ordinary  courts  of  justice  were  neither  sufficiently  strong  to 
protect  the  weak  against  the  powerful,  nor  sufficiently  known 
and  respected  to  make  their  decisions,  as  yet,  the  authorita- 
tive expositions  of  the  law  which  they  afterwards  grew  to  be. 
In  the  reign  of  Edward  2d,  it  was  ordained  that  the  king 
should  hold  a  parliament  once,  and  if  necessary  twice,  every 
year,  that  the  pleas  which  have  been  delayed,  and  those 
wherein  the  justices  have  differed,  may  be  brought  to  a  close. 
And  thus  in  the  present  statute  it  appears  that  the  question 
which  it  was  passed  to  settle,  and  which  was  a  question  as  to 
what  the  law  was,  had  been  before  parliament  in  a  previous 
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year  of  the  same  reign.  I  am  not  aware  that  l^al  historians 
or  antiquaries  have  considered  the  exercise  of  such  quasi  ju- 
dicial powers  as  these  by  the  parliament,  to  have  been  con- 
fined to  the  council,  or  to  have  been  analogous  to  the  present 
appellate  jurisdiction  of  the  house  of  lords,  however  on  the 
subsequent  growth  of  the  constitution  it  may  have  terminated 
in  an  appellate  jurisdiction  confined  to  that  body  exclusively. 
The  statute  de  natts  uUra  mare  begins  by  reciting  that 
'^  because  some  people  be  in  doubt  if  the  children  bom  in  the 
parts  beyond  the  sea  out  of  the  ligeance  of  England,  should  be 
able  to  demand  any  inheritance  within  the  same  ligeance  or 
not,  whereof  a  petition  was  put  in  the  parliament  late  holden 
at  Westminster  the  19th  year  of  this  reign,  &c.,  and  was  not 
at  the  time  wholly  assented,  our  lord  the  king  willing  that  all 
doubts  and  ambiguities  should  be  put  away,  and  the  law  in 
this  case  declared  and  put  in  a  certainty,  hath  charged  the 
prelates,  earls,  barons  and  other  wise  msn  of  his  council  as- 
sembled in  this  parliament  to  deliberate  on  this  point/'  It 
then  declares  that  these,  all  of  one  accord  have  said  that  it  is 
and  always  has  been  the  law  of  the  crown  that  the  children 
of  the  king,  wherever  they  may  have  been  bom,  may  inherit 
After  this,  the  statute  proceeds  to  declare  certain  persons  to  be 
denizens,  who  are  named,  and  who  we  may  presume  were  all 
the  persons  concerning  whose  denizenship  a  question  had  been 
brought  to  the  notice  of  the  parliament.  Then  follows  the 
part  of  the  statute  to  which  the  present  question  refers,  which 
is  to  the  effect  that  the  barons,  &c.,  and  the  commons  assem- 
bled, *^  be  of  one  mind  accorded  that  all  the  children  inherit- 
ors which  firom  henceforth  shall  be  born  without  the  ligeance 
of  the  king,  whose  fiithers  and  mothers  at  the  time  of  their 
birth  be  at  the  faith  and  ligeance  of  the  king  of  England, 
shall  have  and  enjoy  their  inheritances,  &c.  So  always  that 
the  mothers  of  such  children  do  pass  the  sea  by  the  license 
and  wills  of  their  husbands.''  It  will  be  observed  that  the 
natural  import  of  this  language  is  that  both  the  parents  must 
be  subjects,  to  make  the  issue  inheritable.    It  was  not  until 
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far  more  recent  times  that  any  express  statutory  sanction  was 
given  to  a  more  lenient  rule,  for  it  was  not  until  the  Btat])te8 
of  7  Anne,  10  Anne,  4  George  2,  and  13  Q^oige  3,  that  any 
act  of  parliament  declared  that  the  child  of  an  Englishman, 
bom  abroad,  should  inherit,  although  the  mother  was  an  all- 
ien. There  is  another  statute,  passed  in  the  42d  year  of  the 
reign  of  Edward  3,  which  may  be  cited  as  to  some  extent  ex- 
planatory of  that  which  we  are  considering.  The  act  of  the 
42d  Edward  3,  is  to  this  effect :  on  the  petition  '^  that  chil- 
dren bom  beyond  sea  in  the  seignories  of  Calais,  G-uienne  and 
Gascony,  and  elsewhere  in  the  lands  and  seignories  that  be- 
long to  our  lord  the  king  beyond  sea,  should  be  inheritable/' 
&c.,  ^^  it  is  agreed  and  assented  that  the  common  law  and  the 
statute  on  this  point  should  be  kept  and  obsenred/'  The 
meaning  obviously  is  to  assert  their  denizenship,  and  this  is 
referred  not  wholly  to  statute,  but  to  both  common  law  and 
statute.  The  act  of  25  Edward  3  is  expressly  declaratory  as 
to  the  children  of  the  king,  and  this  has  been  used  as  an  ar- 
gument, as  for  instance  by  Barrington  in  his  comment,  (Obs. 
on  Stat.  209,)  that  in  the  case  of  a  common  subject  the  law 
was  apprehended  to  be  otherwise.  There  is,  of  course,  a  cer- 
tain degree  of  force  in  the  ai^ument,  but  I  think  it  is  coun- 
tervailed by  the  whole  form  and  language  of  the  act,  and  by 
the  reasoning  of  the  subsequent  decisions,  as  well  as  by  the 
course  of  legislation.  The  statute  recites  that  the  question 
as  to  the  children  of  subjects  born  under  such  circumstances 
had  been  discussed  but  not  decided,  and  was  in  doubt  The 
law  was  therefore  not  against  their  denizenship,  and  we  may 
decide  the  question  upon  principles,  and  may  call  to  our  as- 
sistance, to  ascertain  these  principles,  the  subsequent  as  well 
as  prior  cases  in  the  courts. 

The  year  books,  which  contain  the  earliest  reported  cases  in 
the  English  courts,  begin  with  the  reign  of  Edward  the  2dj 
and  there  is  nothing  before  that,  except  a  few  scattering  cases 
in  the  time  of  Henry  the  3d  and  Edward  the  1st,  which  are 
found  in  ribkherhtrt^s  AhridgfMnt. 
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The  earliest  case  in  which  a  question  like  the  present  o(V 
cnrs,  is  given  in  Brooke's  Abr.y  Denizen,  6.  The  writer  says^ 
'^Nota  per  Hassev,  Ch.  J. :  If  a  man  be  bom  beyond  sea, 
whose  father  and  mother  are  English,  he  should  be  inherita- 
ble before  the  statute,  but  the  statute  makes  this  dear.^  The 
date  given  for  this  is  the  first  year  of  the  reign  of  Richard  3d. 
The  same  Brooke's  Abr.^  in  the  same  title,  §  21,  says:  ^' If 
an  Englishman  pass  the  sea  and  marry  an  alien  woman,  by 
this  the  wife  is  of  the  king's  allegiance,  and  the  issue  will  in- 
herit," for  which  the  author  refers  to  the  Abridgment  ef 
Asststes.  In  CoUingwood  v.  Pace  <1  Ventr,  4S,2)  Lo^  Hale 
asserts  the  converse  of  this  proposition,  that  if  an  English 
woman  go  beyond  sea  and  marry  an  alien,  the  children  are 
aliens,  for  the  wife  was  snb  potestaJte  viri.  In  the  first  of 
these  statements  from  Brockets  Abridgmeni,  the  proposition 
given  is  cited  as  laid  down  by  the  court  to  the  same  effect  as 
declared  by  the  statute.  The  second  goes  farther  than  the 
letter  of  the  statute,  and  depends  upon  the  settled  maxim  of 
the  common  law,  and  of  all  free  states  where  that  law  prevails, 
that  the  offspring  foUow  the  condition  of  the  father  and  not 
the  mother,  partus  seqnitur  patrem.  In  Bea  i7.  Eaton  (Ijit^ 
Ueton's  Bep.  23, 26,  27)  will  be  found  a  full  and  well  reasoned 
discussion  of  this  sulyect  in  the  argument  and  decision  of  the 
case.  It  was  insisted  there  that  all^iance  was  not  merely 
local ;  that  an  alien  was  one  bom  not  only  out  of  the  kin^ 
dom,  but  under  a  foreign  obedience.  Cases  were  put  and 
cited  and  distinguished  of  a  man  traveling,  which,  says  the 
report,  the  common  law  did  not  forbid,*  and  going  out  of  the 
realm  into  the  dominions  of  an  alien  firiesd  or  into  those  of 
an  alien  enemy,  and  with  or  without  the  king's  consent,  and 
of  his  children  bom  either  while  such  consent  continued,  or 
after  it  was  revoked  and  he  recalled.  The  vMXim  partus  ae- 
quitur  patrem  was  cited,  and  its  application  to  cases  arising 
under  villenage  noticed.  The  case  inhcmd  was  of  an  English 
merchant  who  had  gone  into  Poland  and  married  a  woman 
there ;  and  the  question  was  whether  their  child  was  an  alien^ 
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It  was  held  that  he  was  not,  for  which  YeWertoo,  J.  gave  for 
reason  that  the  father  was  a  merchant  and  went  abroad  by 
license,  and  the  son  took  the  father's  condition.  Some  of  the 
other  judges  put  the  case  upon  the  statute  of  Edward  3d,  and 
held  that  the  words  ^^  whose  father  and  mother  "  in  that  statute 
should  be  read  ^^  father  or  mother."  I  confess  this  seems  to 
me  much  more  doubtful  law  than  the  other  doctrine.  The 
construction  is  a  violent  one,  and  the  doctrine  of  the  case  is 
more  easUy  sustained  upon  the  principles  of  the  common  law, 
and  as  if  they  had  been  declared  by  the  statute.  If  the  stat- 
ute had  not  been  passed,  the  common  law,  as  foreign  travel 
and  commercial  pursuits  increased,  would  have  asserted  the 
rule  which  the  statute  declared,  but  declared  in  respect  only 
to  children  whose  fathers  and  mothers  both  were  English. 
The  common  law,  adhering  also  to  the  doctrine  that  the  con- 
dition of  the  father  determined  that  of  the  offspring,  would 
reach  cases  which  were  not  within  the  letter  of  the  act  This 
case  in  Littleton  was  decided  in  2  Charles  1st.  A  case  is 
cited  there  which  will  be  found  in  Cro.  JEliz.  3,  that  when 
baron  and  feme  English  go  beyond  sea  without  license,  or  tarry 
there  after  the  time  limited  by  the  license,  the  issue  is  an  alien 
and  not  inheritable.  Bctcon  v.  Bacon  {Cro,  Chaa.  601)  is 
very  similar  to  the  case  cited  from  Littleton.  Thomas  Bacon 
went  abroad  to  carry  on  trade,  and  married  the  daughter  of 
another  English  merchant,  resident  abroad.  Their  child,  bom 
abroad,  was  held  to  be  a  denizen.  Brampton,  Berkley  and 
Croke  said  that  the  father  being  a  merchant  and  residing 
abroad  for  purposes  of  trade,  his  child  should  be  a  denissen, 
and  that  even  though  the  mother  had  been  an  alien,  for  the 
children  follow  the  father's  condition.  Brampton  said  this 
was  by  the  common  law ;  but  Berkley  by  the  statute  of  Ed* 
ward  3d ;  and  Croke  seems  rather  to  have  held  with  Bramp*; 
ton.  The  case  reported  in  Littleton  was  cited.  The  case  of 
CoUingwood  v.  Pays  or  Pace  is  also  reported  in  1  ffidetf^ 
193.  The  point  decided  in  the  exchequer  chamber  in  thia 
case  was  that  when  an  alien  had  children  denizens,  they  gou14 
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inherit  to  one  another.  The  reporter  notes  what  was  said, 
apparently  in  argument,  about  the  statute  of  Edward  3d, 
that  although  this  names  husband  and  wife,  still  it  suffices 
that  the  husband  should  be  a  subject  though  the  wife  was  an 
alien,  for  the  wife  was  under  jbhe  power  of  the  husband,  and 
so  under  the  same  allegiance  as  he.  A  rule,  it  may  be  ob- 
served, which  does  not  make  allegiance  altogether  a  question 
of  place.  He  proceeds  that  it  is  not  sufficient  where  the  wife 
only  is  a  subject ;  and  he  refers  to  the  cases  in  Littleton  and 
Croke,  as  deciding  that  the  children  will  inherit  as  before  if 
the  fSetther  be  a  subject,  though  the  mother  be  an  alien.  Then 
the  report  proceeds  to  give  the  rule  that  the  children  will  not 
inherit,  although  both  parents  are  subjects,  if  they  are  bom 
abroad  after  the  license  to  the  parents  to  remain  abroad  is  de- 
termined, which  again  does  not  go  upon  the  ground  of  a  merely 
local  allegiance.  Finally,  the  reporter  adds  "  quere  of  persons 
not  merchants  who  go  beyond  sea  without  license,  and  have 
children,  if  their  children  inherit.''  A  question  which  was  not 
to  be  solved  by  the  letter  of  the  statutes,  which  said  nothing 
either  of  such  merchants  or  of  license  by  the  king  to  leave  the 
realm.  These  principles  will  be  found  collected  in  Com.  Dig. 
Alien  By  but  no  opinion  is  expressed  by  the  author  whether  the 
statute  of  Edward  3d  was  declaratory  of  the  common  law  or  first 
established  the  rule.  In  Bac.  Ahr.  Alien  A^  the  rule  is  given 
that  if  an  English  merchant  go  beyond  sea  and  take  an  alien 
wife,  the  issue  shall  inherit  him.  In  OoUvin's  caae,  or  the  case 
of  the  post  nati,  (7  Co.  B.l;  2  State  Trials,  560,)  the  subject 
of  allegiance  was  very  largely  considered.  The  question  upon 
which  that  case  turned  was  whether  a  man  born  in  Scotland 
after  the  accession  of  James  to  the  crown  of  England  was  an 
alien  or  a  denizen.  It  was  determined  in  favor  of  his  deniza- 
tion ;  and  although  from  the  existence  of  the  statute  of  Ed- 
ward 3d,  which  seemed  to  reach  nearly  all  cases  of  possible 
inconvenience,  and  the  comparative  infrequency  of  journeys  or 
residence  abroad,  the  principles  of  the  common  law  were  not 
disarmed  in  their  application  to  instances  of  children  of  Eng« 
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l]9l]i^len  resident  in  foreign  countries  for  trade  &q.j  yet  the 
doetrine  of  the  nature  and  essence  of  allegiance  was  thor- 
oughly discussed,  and  some  cases  considered  which  must  go 
upon  the  principles  asserted  by  some  of  the  judges  in  Paeon 
y.  Bacon  and  Bex  y.  Eaton.  Thus  the  case  of  an  ambassador 
was  put,  and  it  was  agreed  that  his  children  would  be  deni- 
zens though  born  abroad.  When  foreign  travel  became  more 
frequent  it  would  haye  been  seen  and  no  doubt  declared  that 
absence  for  trade  or  trayel  was  as  lawful  as  if  it  were  upon  the 
king^s  business. .  It  is  true  that  the  doctrine  of  allegiance,  as 
ooQsequent  or  dependent  upon  the  place  of  birth,  was  always 
strongly  in^ted  upon  by  English  courts  and  lawyers  in  fayor  of 
the  English  crown,  and  a  right  to  the  allegiance  of  every  person 
bom  within  the  realm  was  sometimes  asserted,  no  matter  how 
he  came  to  live  there,  or  who  were  his  parents.  But  the  bear- 
ing or  limitation  of  this  doctrine  in  international  law  was 
never  considered,  and  I  think  it  is  plain,  from  what  has  been 
cited,  that  the  converse  proposition  was,  never  conceded,  that 
the  place  of  birth  would  make  the  children  of  an  English  sub- 
ject free  from  his  allegiance.  This  depended  ppon  the  cir- 
cumstances and  the  condition  of  his  absence.  It  will  be  found 
that  the  doctrine  of  allegiance  from  the  mere  place  of  birth 
hfu|  met  with  very  various  treatment  in  the  tribunals  of  every 
country,  according  to  the  aspect  in  which  it  has  been  pre- 
sented. It  has  been  strenuously  insisted  upon  when  by  birth 
the  person  in  question  would  be  bound  to  the  country  of  the 
tribunal,  while  no  country  has  ever  been  as  ready  to  assert  it 
when  it  would  work  against  itself.  It  can  hardly  be  said  to  be 
settled  as  a  universal  rule ;  certainly  not  without  exceptions.  I 
cannot  doubt  that  the  principles  of  the  cpmmon  law  would 
protect  the  children  of  British  subjects  bom  abroad  during  a 
temporary  absence  of  the  parents,  and  assert  theiir  denizenship 
and  allegiance  to  the  British  crown.  The  statutes  which 
were  passed,  from  time  to  time,  rendered  the  elucidation  and 
application  of  these  principles  in  most  cases  unnecessary. 
Jenkins^  in  his  Centwriei^  page  3,  case  2,  says  expressly,  that 
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the  chfldren  of  a  inerchant  trading  in  a  foreign  ootmtiy^  by  lAi 
alien  mother  and  horn  there,  shall  he  heirs  to  thefathca^/for 
the  bnsiness  of  a  merchant  requires  a  long  abode  abroid  if  he 
yrill  not  tirtifift  his  fortune  to  factors ;  and  this  he  seems  to  pat 
not  upon  the  statute  but  the  principles  of  the  common  law. 
There  are  one  or  two  more  recent  cases  which  require  notice. 
One  of  these  is  Doe  ckm,  Durroure  v.  Jonesi  (4  T.  B,  800, 308.) 
The  point  there  ruled  was  that  the  son  of  an  alien' father  and 
an  English  mother,  bom  out  of  the  king's  dominion,  cwddf 
not  inheHt  either  at  common  law  or  under  the  0tatute&  This 
is  a  very  difRsrent 'case  fixmi  the  one  in  hand,  by  aU  the  efftet 
of  the  application  of  ti^  rule  potrtus  sequitur  pai^eni  la 
reading  the  opinion  of  the  judges  in  this  case  the  obwrvatiom 
which  has  been  already  made,  that  theeKistenoe  of  thevarioua 
and  siiccetoite  ^ts  of  parliament  on  this  subject^  presented  i 
clear  and  direct  decision  of  the  point  by  the  common  law 
alone  in  any  of '  thei  ealli^r  cases,  should  not  be  forgpiieoL 
Lord  Eenyon  observes,  in  his  Opinion,  that  the  character  of  a 
natural  bom  subject,  anterior  to  the  statute,  was  incident  to 
birth  within  the  allegiance  of  the  king  only.  This  remark^ 
in  its  bearing  upon  the  present  question,  should  be  qualified 
by  the  addition  that  as  travel  and  foreign  residence  becaisie 
more  frequent  and  necessary,  a  temporary  abode  in  a  foreigll 
country  was  regarded  by  the  law  as  not  being  a  departm^ 
froth  the  legiance  of  the  sovereign,  or  as  constituting  an '*ez^ 
ception  to  the  rule.  The  other  judges  evidently  sanctioned 
the  doctrine  that  the  denisenship  of  the  son  of  an  English 
me^hant  by  an  alien  mother  must  be  referred  to*  the' condi- 
tion of  the  father,  and  his  lawful  and  temporary  abode  in  a 
foreign  country,  and  not  to  a  violent  constraction  of  the  stat* 
ute  of  Edward  3d,  chan^ng  '^and''  into  ^^Of.''  The  case  of 
Doe  denL  Thomas  v.  AtUani  (2  Bam:d  Oreai,  779)  ddei^vdi 
distinguish  between  the  effect  of  the  statute  and  the  common 
law.  It  contains,  however,  )a  vialtiable  discussion  of  thl»  enb- 
ject  ill  the  argument  at  the  bar  by  Tindidl  &  Parke,  whowsfo 
of  counsel.    Singularly  enough^  their  arguments  are  tilted  hf 
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the  late  Vice  Chancellor  Sandford,  in  Lynch  v.  Olarhe, 
(1  Sandf.  Oh.  Rep,  659, 678,)  as  if  they  were  opinions  delivered 
from  the  hench  to  which  both  these  distinguished  counsel  were 
afterwards  elevated.  Sir  Charles  Abbott,  afterwards  Lord 
Tenterden,  was  then  chief  justice,  and  delivered  the  only  opin- 
ion in  the  case. 

Sir  William  Blackstone,  in  his  commentaries,  intimates  the 
opinion  that  at  common  law  a  man  bom  out  of  the  realm,  of 
whatever  parents,  was  an  alien.  He  seems  to  consider  the  ex- 
ceptions which  must,  he  admits,  be  made  to  this  rule,  as  re- 
sulting from  the  statutes.  The  distinguished  commentator, 
like  the  English  judges,  was  not  driven  to  decide  the  question, 
as  we  are,  without  the  aid  of  statutes.  If  he  had  been  I  am 
confident  he  would  have  arrived  at  a  difierent  conclusion. 
Beeve,  in  his  History  of  English  Law,  (voL  2,  p.  400,)  says 
that  the  statute  of  Edward  3d  was  made  to  remove  some 
doubt  which  was  entertained  about  the  denization  of  children 
bom  of  English  parents  out  of  the  kingdom ;  and  Chancellor 
Kent  seems  to  have  entertained  the  same  opinion.  (2  KewPs 
Com.  49.) 

The  statutes  of  the  English  parliament,  to  which  I  have 
referred,  were  in  force  in  the  province  of  New  York  down  to 
the  revolution,  and  were  continued  by  the  constitution  of  the 
state  of  New  York,  adopted  in  1777.  But  in  1788  (2  OreenL 
Laws  N.  T.  116)  it  was  enacted  that  after  the  1st  of  May 
next,  none  of  the  statutes  of  Great  Britain  should  be  consid- 
ered laws  %f  this  state.  The  effect  of  this,  and  of  the  subse- 
quent legislation  of  congress  upon  the  subject  of  naturaliza- 
tion, has  been  to  leave  the  condition  of  all  the  children  of 
American  citizens  bom  abroad,  between  1802  and  1855,  exclu- 
sively to  the  decision  of  what  Chancellor  Kent.  (2  Kenfs 
Com.  53,)  calls  the  donnant  and  doubtful  principles  of  the 
common  law. 

Dormant  these  principles  certainly  have  been  during  the  long 
period,  in  which  the  need  of  them  has  been  supplied  by  statu- 
tory regulations,  but  I  think  they  are  not  altogether  doubtfuL 
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I  conceive  that  let.  By  the  common  law  when  a  sabject  is 
traveling  or  sojoaming  abroad,  either  on  the  public  business, 
or  on  lawfiil  occasion  of  his  own,  with  the  express  or  implied 
license  and  sanction  of  the  sovereign,  and  with  the  intention 
of  returning,  as  he  continues  under  the  protection  of  the  sove- 
reign power,  so  he  retains  the  privileges  and  continues  under 
the  obligations  of  his  allegiance,  and  his  children,  though  bom 
in  a  foreign  country,  are  not  bom  under  foreign  allegiance, 
and  are  an  exception  to  the  rule  which  makes  the  place  of 
birth  the  test  of  citizenship.  2d.  That  as  the  universal  max- 
im of  the  common  law  is  partus  sequUur  patrenif  it  is  suffi- 
cient for  the  application  of  the  doctrine  Just  stated,  that  the 
father  should  be  a  subject,  lawfully  and  without  breach  of  his 
allq^nce  beyond  sea,  no  matter  what  may  be  the  condition 
of  the  mother.  3d.  That  the  children  of  subjects  thus  so- 
journing or  traveling  beyond  the  seas  were  recognized  as  den- 
izens under  English  law,  when  aiid  as  fast  as  the  occasion  and 
instances  of  foreign  travel  and  temporary  residence  multiplied, 
and  the  question  was  presented  to  the  courts,  and  this  was  by 
the  development  and  application  of  the  doctrines  of  the  com- 
mon law,  and  not  by  mere  force  of  statutes.  4th.  That  the 
statute  of  Edward  3  was  not  intended,  nor  is  it  to  be  under- 
stood as  abrogating  an  existing  rale  of  law,  and  introducing  a 
new  rale  by  the  will  of  the  legislature,  but  was  declaratory 
in  its  nature,  or  at  least  furnishes  no  evidence  that  the  rule 
of  the  common  law  was  other  than  that  contained  in  its  pro- 
visions, but  rather  the  contrary.  The  denization  of  the  chil- 
dren of  a  British  fether  by  a  foreign  mother,  before  the  statute 
of  Anne,  must  be  attributed  to  the  common  law,  rather  than 
to  a  strained  oonstraction  of  the  statute  of  Edward,  and  is  an 
important  indication  of  the  origin  of  the  whole  doctrine  on 
this  subject. 

It  may  be  objected  that  the  country  in  which  such  children 
are  bom,  might  claim  them  as  citizens  by  reason  of  their  birtL 
I  apprehend  not,  when  the  residence  of  the  parents  was  merely 
temporary,  and  when  the  children  were  removed  before  their 
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majoTitjr.  Caeed  might  perhaps  hb  supposed  when  the  ohil^ 
duM  wonldlbe  to  some  extent  under  both  allegiances,  or  at 
l^%  mighti  be  entitled  or  bound  to  elect  between  the  two. 
But  when,  as  in  this  case,  the  parent  returns  to  his  native 
country,  which  he  had  never  abjured,  nor  permanently  for- 
saken, bringing  the  child  while  stUl  an  infimt,  that  country 
cannot  be  called  upon  to  reUnquish  his  alliance,  or  that  of 
his  chUdren,  ^m  accouiit  of  any  possible  conflict  with  the  conn- 
Hy  of  his  telnpolary  abode. 

.  K  A^i  I  have  alrelkdy  said,'  the  greater  or  less  duration  of  that 
abode  does  notf  serad  material,  tK>  long  as  it  is,  in  intention  and 
inisMti,  temporary  and  not  perpetual  I  caniUscover  no  rule 
whioh  would  deoationaliae  this  defendant,' which  would  not  be 
eqgatly  operative  i£  his  father^s  restdenoe  in  Peru  had  been  but 
fbc  one  year  Of  two,  provided  it  had  been  an  actual  and  legal 

diiaiicil.*: 

;  Al^hpugh  ^  domicil,  it  was  that  of  a  merchaiit  temporarily 

resident  abroad,  intending  at  some  future  time,  although  at  Sk 
time  hot  defined,  to  return  to  the  United  States,  not  expatri- 
ated, and  who  Jhad  never  ceased  to  be  a  citizen  of  his  native 
^HQuntry.j  Under  these  cireumstances  I  think  his  3on^  though 
bom,  in  Lima,  is  a  citiaen  of  the  United  States,  and  entitled 
to  inherit  here.  My  oondnsion  therefore  is  that  the  judgjo 
before  whom  this  cause  was. tried  erroneously  held  to  the  oon«* 
trary,  and  that  his  judgment  must  be  reversed,  and  a  new 
trial  ordered. 

BiiowN,  J.  ooncuned. 

LoTT,  J.  dissented. 

New  trial  granted. 

[DvTOHEts  OsirBBAXi  Tbbm,  Maj  14,  1860.     LoU,  JBmoH  «ad  Brown^ 
Jiutices.] 
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A  pnrchaaer  of  lands  sold  for  taxes  or  assessments,  in  ihe  city  of  Brooklyn, 
cannot  maintain  an  action  against  the  city,  to  recover  moneys  paid  to  the 
collector  of  taxes  and  assessments  by  other  persons,  for  the  nse  of  the  plain- 
tiff, and  tot  the  porp^*®  of  redeeming  snch  lands  from  the  tax  sale,  and 
which  moneys  the  collector  has  reAised  to  pay  over  to  the  plaintiff,  on  de- 
mand made.    ScBnoHAX,  J.  dissented. 

The  collector  acts  as  a  public  officer,  in  receiving  the  redemption  money,  upon 
sales  of  that  nature,  but  not  as  the  agent  of  the  city. 

THIS  action  was  brought^  in  the  eity  conrt  of  Brooklyn,  to 
reoover  from  the  city  of  Brooklyn  certain  moneys  paid 
to  the  collector  of  taxes  of  said  city,  for  the  plaintiff's 
benefit,  by  other  parties,  for  the  purpose  of  redeeming  premises 
which  the  plaintiff  had  previously  purchased  at  sales  for  taxes 
or  assessments ;  and  which  moneys,  it  was  alleged,  the  defend- 
ant had  refused  to  pay  over  to  him,  on  demand  made.  The 
city  court  rendered  a  judgment  in  favor  of  the  plaintiff,  for 
$6615.53 ;  from  which  the  defendant  appealed. 

A.  McChaey  for  the  appellant. 

John  JE  BurriUy  for  the  respondent. 

Emott,  J.  The  plaintiff  in  this  case  purchased  various 
lots  of  land  at  sales  for  taxes  or  assessments,  or  both.  He 
received  the  certificates  required  to  be  given  by  the  collector, 
and  paid  to  him  the  amount  of  his  bid&  Afterwards  these 
paroels  of  land  w^re  redeemed  by  mortgagees  or  owners,  who 
paid  to  the  collector  of  taxes  and  assessments  for  the  city 
of  Brooklyn  the  amounts  paid  by  the  plaintiff  on  the  purchise 
of  such  lots  respectively,  with  interest  at  fifteen  per  cent. 
These  amounts,  so  paid  to  the  collector,  have  not  been  paid 
over  by  him,  and  after  demanding  payment  of  the  collector^ 
the  plaintiff  has  brought  this  action  against  the  city. 

I  am  clearly  of  opinion  that  the  action  cannot  be  maintain- 
6d«    It  wiB  be  observed  that  it  is  not  brought*  to  recover  bade 
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money  HDlawftdly  obtained  from  the  plaintiff  by  the  city,  or 
which  has  been  received  by  the  city  in  any  way.  A  part  of 
the  money  paid  by  the  plaintiff  to  the  collector  upon  the  sale 
may  have  been  received  for,  and  paid  over  to,  the  city  treas- 
urer, bat  that  is  not  the  subject  of  the  present  action.  What 
the  plaintiff  claims  is  money  paid  to  this  officer  by  other  par- 
ties, for  the  purpose  of  redeeming  property  previously  sold  for 
the  taxes.  The  city  had  therefore  ceased  to  have  any  interest 
in  either  the  property  or  the  moneys  which  were  to  result 
from  its  redemption.  The  moneys  paid  for  that  purpose  were 
paid  to  a  public  officer,  for  the  use  of  the  plaintiff.  So  the 
statute  declares.  {Charter  of  Brooklyn^  tit.  5,  §  29.)  As  far 
as  the  city  is  concerned,  its  relations  to  the  tax,  the  property, 
and  the  purchaser,  were  at  an  end  when  the  property  was  sold 
and  the  tax  satisfied.  What  followed  concerned  only  the 
owners  or  mortgagees  of  the  property  sold  and  the  purchasers 
at  the  sale.  The  collector  unquestionably  acted  as  a  public 
officer  in  receiving  the  redemption  money,  but  not  as  the  agent 
of  the  municipal  corporation  which  is  sued  in  this  action. 

There  is  no  principle  or  precedent  for  the  doctrine  that  a 
municipal  corporation  is  liable  for  a  wrong  or  a  neglect  of 
duty  committed  by  one  of  its  officers,  merely  because  he  is  a 
corporate  or  municipal  officer.  When  such  officers  act  in  its 
behalf,  and  within  the  scope  of  their  duty,  they  may  bind  the 
corporation  by  the  contracting  of  a  debt.  When,  in  the  per- 
formance of  any  undertaking  by  the  corporation,  its  officers 
commit  an  injury  upon  private  property  or  rights,  the  corpo- 
ration are  liable  upon  the  principle  of  respondeat  superior. 
But  in  all  these  cases  the  officer  is  acting  in  behalf  of  the  oor- 
potation,  and  they  are  liable  for  his  acts,  to  the  extent  that 
any  other  principals  would  be  liable  for  the  acts  of  his  servant 
or  agent 

Where  the  corporation  itself  is  bound  to  perform  an  act,  or 
discharge  a  duty,  it  will  be  liable  for  the  manner  in  which 
that  duty  is  discharged,  or  that  act  performed,  and  for  a  neg- 
lect to  perform  it.    The  recent  cases  oiOonradY.  Trustees  of 
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lihaca,  (16  N.  F.  Sep.  158,)  and  Weet  v.  Trustees  of  Brock- 
party  {Id.  161y  note^)  proceed  upon  this  principle.  Its  limit- 
ation, with  reference  to  the  present  inquiry,  is  that  the  liability 
only  extends  to  cases  where  the  duty  is  cast  upon  the  corpo- 
ration, and  not  where  it  is  imposed  by  the  law  upon  the  offi- 
cer. (See  Martin  v.  Mayor  of  Brooklyn^  1  Billy  645 ;  Lor^- 
iUard  v.  Town  of  Monroe,  12  Barh.  161 ;  1  Kern.  392.) 

In  the  present  case  the  complaint  charges  a  non-feasance  or 
neglect  of  a  duty  to  the  plaintiff,  imposed  by  statute  upon 
the  collector  of  taxes  in  the  city  of  Brooklyn.  If  the  collector 
is  in  any  sense,  or  in  the  performance  of  any  part  of  his  duties, 
the  agent  of  the  corporation,  it  can  hardly  be  said  that  he  is 
80  here.  The  collector  is  a  civil  officer,  and  the  duty  of  the 
neglect  of  which  the  plaintiff  complains  is  cast  upon  him  by 
a  public  statute.  In  the  discharge  of  this  part  of  his  func- 
tions he  does  not  act  for  or  in  behalf  of  the  corporation.  They 
do  not  receive  a  benefit  by  the  redemption  money,  and  are 
not  in  any  degree  connected  with  the  transaction,  except  by 
the  fact  that  it  is  conducted  through  the  agency  o^  an  officer 
elected  by  the  citizens  of  Brooklyn.  In  the  case  of  Lorillard 
Y.  The  Town  of  Monroe,  just  cited,  it  was  held  that  a  town  is 
not  liable  for  malfeasance  or  misfeasance  of  its  assessors,  and 
that  assessors  and  collectors  of  taxes  are  not,  as  such^  the 
agents  or  servants  of  the  towns,  nor  are  these  corporate  bodies 
liable  for  the  misconduct  of  such  officers  in  the  assessment  or 
collection  of  taxes.  There  is  no  difference  in  this  respect  be- 
tween the  relation  of  cities  and  towns  to  these  officers.  Cities 
and  villages  are  liable  in  certain  cases  to  duties  and  responsi- 
bilities which  are  not  imposed  upon  the  bodies  which  are  called 
towns  in  our  system.  They  possess  greater  powers,  and  are 
responsible  for  the  acts  of  their  officers  in  the  exercise  of  these 
powers.  They  enjoy  greater  privileges,  and  owe  certain  duties 
in  compensation  for  these  privileges,  for  the  n^lect  of  which 
they  are  liable.  But  the  difference  between  towns  and  cities 
in  these  particulars  is  in  the  greater  duiies  and  responsibilities, 
in  respect  to  certain  subjects^  cast  upon  the  latter  corporations 


608  O-^ES  IN  THE  SUPREME  COURT. 

Onderdonk  v.  City  of  Brooklyn. 

themselVefl,  and  not  in  atiy  more  exiended  t^Bponsibillty  for 
the  acts  of  their  officers  in  the  discharge  of  dtities  imposed 
specifically  upon  them  and  not  upon  the  corporate  body. 
Especially  is  this  not  the  case  when  the  same  officers  exist  in 
both  classes  of  corporations,  with  duties  essentially  the  same 
in  each  case.  If  a  town  cannot  be  held  liable  fb'r  the  n^lect 
of  a  collector  to  discharge  the  duties  of  his  office  according  to 
the  law  creating  it^  I  am  unable  to  see  any  reason  why  a  city 
should  be  under  any  greater  responsibility  in  a  similar  case. 

The  complaint  in  this  action  does  not  diitolose  toy  cause  of 
action,  and  the  judgment  must  be  revensed. 

Brown,  J.  concurred. 

SoBUGHAM,  J.  (dissenting.)  The  decision  of  this  case  will 
involve  the  consideration  of  the  relation  which  exists  between 
the  defendants,  a  municipal  corporation,  and  the  collector 
of  taxes  and  assessments  of  the  city  of  Brooklyn ;  and  whether 
or  not  that  officer  can  be  regarded  as  the  agent  of  the  cor- 
poration. 

By  (Section  1  of  title  3  of  the  charter  of  the  dty  t)f  Brook- 
lyn, he  is  declared  to  be  one  of  the  officers  in  whom  the  ad- 
ministrative powers  of  the  corporation  are  vested.  By  section 
2  of  title  5,  he  is  required  to  execute  a  bond  to  the  corpora- 
tion,  conditioned  for  the  faithful  performance  of  his  duties, 
and  for  accounting  for  and  paying  over  as  directed  by  law  aU 
moneys  which  shall  be  received  by  him  as  such  collector.  And 
by  section  30  of  the  same  title,  it  is  made  his  duty,  upon  rs^ 
oeipt  of  money  paid  in  redemption  of-  land  sold  for  taxes,  to 
cause  the  same  to  be  refunded  to  the  purchaser,  bis  legal 
representatives  or  assigns. 

He  is  not  paid  for  his  services,  as  arecollectors  in  townships^ 
by  a  percentage  charged  on  every  tax,  but  by  a  salary  from 
the  corporation,  fixed  by  its  common  council,  and  paid  out 'of 
its  treasury;  and  be  is  furnished  by  them  with  aa  office,  and 
other  conveniences  for  the  transaction  of  his  business^  and  the 
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per  oeatage  »ad  other  emoluments  derived  from  the  traosao* 
ties  of:  that  buaineBs  belong  to  the  corporation,  and  are  paid 
mto  the  city  treaaoiy.  The  common  counoil  may  suspend 
ao4  removei  him.  for  official  n^lect  or  misconduct,  in  the  same 
manner  provided  for  the  removal  of  other  officers  of  the  city 
government  A  conversiox^  investment  or  loan  of  any  of  the 
moMjvi  recrived  hy  him>  is  made  by  the  charter  an  embezslo- 
mcint,  and  declared  to  be  a  felony,  punishable  by  imprison-f 
meat  in  the.  state  prison. 

CQQaidering  all  these  provisions  of  the  charter,  the  collector 
must  be  riegarded  as  the  agent  of  the  corporation  :  but  espe« 
cially  must  he  be  so  regarded  in  reference  to  all  acts  under  the 
provisions  for  the  sale  of  iland  for  taxes,  and  ita  redemption ; 
for  they. are  .powers  appurtenant  to  the  right  of  eminent  do- 
main^ and  their  exercise  is  reserved  to  the  officers  of  the  state, 
except  in  this  and  a  few  other  instances  of  municipal  incorpo^ 
rations. to  which  they  have  been  granted  for  convenience ;  and 
in  performing  such  duties  the  collector  acts  under  the  author- 
ity so  specially  conferred  upon  the  corporation,  and  is  its  agent 

The  relation  existing  between  the  defendants  and  their  col- 
lector  of  taxes  and  assessments  is  very  different  from  that 
which  exists  between  a  town  and  its  collector.  The  town  is 
only  a  quasi  corporation,  possessing  very  few  corporate  powers^ 
aad  none  in  relation  to  the  collection  of  taxes,  or  to  the  sale 
of  land  for  taxes,  or  its  redemption.  It  has  no  power  over  its 
eollector  during  his  term  of  office,  either  of  instruction,  sus- 
pensioa  or  removal.  His  duties  are  prescribed  by  the  general 
statutes,  and  not  by  special  acts  appropriate  to  his  town  aJona 
He  receives  no  compensation  for  any  service  from  the  town, 
nor  does  the  town  furnish  him  with  any  conveniences  for  the 
transaction  of  his  business,  or  receive  any  portion  of  the  emok 
uments  of  his  office. 

The  collector  of  taxes  and  assessments  .  having  received 
money  in  redemption  of  lands  sold  for  taxes  and  purchased  by 
the  pUuntifl^  received  it  to  the  use  of  the  plaintiff,  and  it  was 
bis  duty  to  cause  it  to  be  refunded  to  the  plaintiff;  failing  to 


610       '  OASES  IN  THE  SUPREME  OOUET. 

Onderdonk  v.  City  of  Brooklyn. 

do  thiSj  and  being  considered  the  agent  of  the  corporation,  the 
defendants  became  liable  to  the  plaintiff  for  the  amoont,  and 
they  have  their  remedy  against  the  collector  and  his  sureties 
upon  his  bond  ;  a  remedy  of  which  the  plaintiff  could  not  avail 
himself 

But  it  is  urged  that  the  plaintiff  cannot  maintain  this 
action,  because  he  has  not  tendered  a  surrender  of  the  certificate 
he  received  at  the  time  of  the  purchase ;  and  it  is  said  that 
the  certificate  is  a  lien  upon  the  land  sold,  and  must  be  deliv- 
ered up  to  be  canceled.  It  is  provided  that  the  certificate 
shall  be  recorded  in  the  collector's  office,  and  shall  constitute 
a  lien  after  it  has  been  so  recorded.  It  is  the  record,  therefore, 
which  makes  it  a  lien,  and  its  surrender  to  the  collector  is  no 
more  necessary  to  discharge  it,  than  is  the  delivery  to  a  county 
clerk,  or  register,  of  a  recorded  mortgage,  necessary  to  its  dis- 
charge from  record. 

By  section  29  of  title  5  of  the  charter  it  is  provided  that 
the  certificate  of  the  collector,  stating  the  payment  in  redemp- 
tion, and  showing  what  land  such  payment  is  intended  to  re- 
deem, shall  be  evidence  of  such  redemption.  Section  30 
provides  that  upon  receipt  of  such  moneys,  all  proceedings  in 
relation  to  the  sale  shall  cease,  and  by  section  32  the  coUector 
is  required  to  note  such  payment  on  the  original  tax  or  assess- 
ment roll,  or  copy  thereof  in  his  office ;  and  it  is  declared  that 
such  memorandum  shall  be  sufficient  evidence  of  such  pajrment 
It  is  evident  from  these  provisions  that  the  payment  in  re- 
demption is  to  be  regarded  as  a  discharge  of  the  lien,  and  that 
these  entrias  are  to  be  considered  a  sufficient  record  thereof; 
especially  as  there  is  no  section  requiring  a  surrender  of  the 
certificate,  or  any  other  act  by  the  purchaser,  to  authorize  the 
collector  to  enter  the  discharge.  It  cannot  be  claimed  that 
the  production  of  the  certificate  by  the  original  purchaser  is 
necessary  to  show  his  title  to  the  moneys  paid  in  redemption ; 
for  no  assignment  of  his  certificate  would  be  valid  unless  no- 
tioe  of  it,  with  the  name  and  residence  of  the  assignee^  had 
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been  filed  in  the  office  of  the  ooUeeror.    And  it  is  not  claimed 
in  this  case  that  any  Buch  assignment  had  been  made. 
The  judgment  of  the  city  court  should  be  affirmed. 

Judgment  reversed. 

[DoTOHjiss  GiNBftAL  Tbsx,  May  14, 1860.    JBmoti,  Brown  and  Sorugham^ 
Jostices.] 


Clutb  v8,  VoBia  ,"«n 

\VBSUk^ 

A  {M^raon  who  has  heen  eyicted  from  the  poeseMion  of  lands,  can,  without 
showing  any  title  in  himself,  maintain  an  action  for  them,  against  the  grantee 
of  his  disseisor,  who  is  also  without  title. 

One  who  is  a  purchaser  at  a  sale  nnder  the  foreclosure  of  a  mortgage  made 
hy  a  party  disseised,  while  in  possession,  can  assert  the  same  rights  as  the 
disseisee,  and  recorer  upon  his  possession,  without  proving  that  he  has  ever 
heen  in  possession,  himself. 

ACTION  to  recover  possession  of  land  at  New  Bochelle,  in 
Westchester  county,  which  Samuel  B.  Broad,  being  in 
undisturbed  possession  under  claim  of  title,  on  March  25th, 
1844,  mortgaged  to  one  Clinton  Boosevelt.  Soon  after  he 
gave  permission  to  William  Broad,  his  brother,  to  occupy  a 
room  in  the  house  on  the  premises,  and  under  a  verbal  license 
from  him,  in  April  or  May,  1844,  Albert  Badeau  forcibly,  as 
against  Samuel  B.  Broad,  entered.  In  the  fall  of  1844,  the 
defendant  entered  under  color  of  purchase  from  Badeau,  and 
has  since  occupied.  In  1855  default  was  made  on  Boosevelt's 
mortgage,  it  was  foreclosed,  and  at  the  foreclosure  sale  the 
plaintiff  purchased  the  premises  in  question.  The  referee 
found  that  Broad  was  lawfully  in  such  possession  as  would 
have  sustained  a  suit  brought  by  him  against  Badeau  in  de- 
fault of  his  showing  a  right  to  enter,  but  that  as  against  the 
defendant  entering  peaceably  under  color  of  purchase  from  the 
disseisor,  Broad's  action  would  not  lie  unless  he  showed  title ; 
and  secondly,  that  the  plaintiff,  never  himself  having  been  in 
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actual  pawoBoioD,  and  daimiDg  merely  as  Broad'a  graatee, 
oould  ooly  reoover  by  showing  title.  The  referee  found  that 
no  title  was  proved  in  Broad ;  he  also  rejected  the  only  evi- 
dence o£fered  to  show  title  in  Badean,  or  the  defendant ;  so 
that,  by  his  finding,  title  was  shown  in  neither  the  plaintiff 
nor  the  defendant.  Judgment  was  entered,  at  a  special  term, 
upon  the  report,  diBmissing  the  complaint,  with  costs,  and  the 
plaintiff  appealed. 

John  JE^  ParBona,  for  the  appellant. 

S.  F,  Cowdrey  and  J.  S.  Lawrence,  for  the  respondent 

By  the  Court,  Emott,  J.  The  land  for  which  this  action 
was  brought  was  owned  originally  by  one  Sarah  Norroway 
Clarke.  She  died  in  1810,  intestate,  seised  and  in  possession 
of  the  ])remises.  She  was  unmarried,  and  left  two  siiiters, 
both  of  whom  were  aliens,  and  an  aunt,  Sarah  Norroway,  the 
wife  of  Anthony  Norroway.  This  Mr.  and  Mrs.  Norroway 
were  living  upon  the  property  with  Miss  Clarke,  and  after  her 
death  they  continued  in  the  occupation  of  it  as  long  as  ihtf 
lived.  Anthony  Norroway  died  in  1831,  and  Sarah  Norroway 
in  1832.  It  does  not  seem  that  they  made  any  claim  to  be 
the  owners  of  the  property,  although,  so  far  as  the  facts  ap- 
pear, Sarah  Norroway  was  the  cmly  person  capable  of  inherit- 
ing lands,  who  was  or  oould  have  been  an  hm  of  Miss  Ckirkoi 
her  niece.  Mr.  and  Mrs.  Norroway  were  inhabitants  of  ibis 
country  before  the  revolution,  and  continued  here  afterwards, 
thus  becoming  citizens,  and  capable  of  taking  lands  by  descent 
The  two  sisters  of  Miss  Clarke  were  aliens,  as  I  have  already 
said.  One  of  them  was  a  Mrs.  Walker.  She  had  an  illegit- 
imate daughter,  one  Mary  Ardley,  who  came  to  tUseouDtry 
after  the  death  of  Miss  Clarke,  and  lived  upon  the  premises 
with  the  Norroways  during  their  lives,  and  afterwards  until 
the  year  1841.  Both  she  and  her  mother  were  aliens,  and  in- 
dependent of  the  defect  in  her  birth,  both  of  them  were  on  thia 
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account  disqualified  from  inheriting  to  Miss  Clarke^  or  at  least 
from  being  a  source  of  title  to  either  of  the  parties  in  this  suit. 
In  1836-7,  Mrs.  Broad,  the  other  sister  of  Miss  Clarke,  came 
to  this  country,  and  she  also  lived  upon  the  premises  from 
that  time  until  her  death,  "which  occurred  in  1841.  Then 
Samuel  B.  Broad  and  William  B.  Broad,  her  sons,  came  upon 
the  lands  and  lived  there,  with  Mary  Ardley,  until  some  time 
in  18^,  when  Miss  Ardley  left  and  returned  to  England. 
After  this,  Samuel  B.  Broad  had  possession  of  the  premises 
until  he  was  disseised  by  the  defendant's  grantor.  Neither 
Mrs.  Broad  nor  her  son  William  was  ever  naturalized.  Samuel 
B.  Broad  was  naturalized  in  1844.  In  March  of  that  yeAr 
Samuel  B.  Broad,  who  was  then  in  possession,  executed  a 
mortgage  of  the  premises  to  Clinton  Roosevelt,  which  was  sub- 
sequently foreclosed  and  the  property  bought  by  the  plaintiflF. 
After  this  mortgage  and  before  the  foreclosure,  the  defendant's 
grantor  entered  and  disseised  Broad,  and  the  plaintiff  has 
never  been  in  actual  possession.  Unless  through  Mrs.  Norro- 
way,  the  plaintiff,  or  his  mortgagor  or  grantor,  cannot  trace 
a  title  up  to  Miss  Clarke,  on  account  of  the  alienage  of  the 
mother  of  Broad.  Whether  title  could  be  made  to  Broad 
through  Mrs.  Norroway  was  a  point  not  discussed  upon  the  ar- 
gument, and  which  I  shall  not  consider,  as  it  is  not  material 
in  the  view  I  take  of  the  case.  I  assume  that  the  plaintiff  must 
stand  entirely  upon  the  possession  of  Broad,  without  proof  of 
title.  The  defendant's  grantor  was  one  Badeau.  He  entered 
upon  the  premises  forcibly  and  disseised  Samuel  B.  Broad  in 
1844  He  seems  to  have  made  a  claim  of  right  or  title  from 
other  parties,  but  no  such  title  is  shown,  nor  any  right  in  him. 
In  the  same  year  he  conveyed  to  the  defendant,  who  then  went 
into  possession. 

The  first  question  which  the  case  presents  is  whether  a  per- 
son who  has  been  evicted  from  the  possession  of  lands,  can, 
without  showing  title  in  himself,  maintain  an  action  for  them 
i^ainst  the  grantee  of  his  disseisor,  who  is  also  without  title. 
Another  question  is,  whether  the  present  plaintiff,  who  is  a 
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purchaser  under  a  foreclosure  of  a  mortgage  made  by  the  partj 
disseised  while  in  possession,  can  assert  the  same  rights  as  the 
disseisee,  and  recover  upon  his  possession. 

It  is  conceded  that  Broad  could  have  recovered  against  B»- 
deau  upon  the  strength  of  his  prior  possession,  but  it  is  con- 
tended that  he  could  not  recover  against  the  defendant,  who 
received  a  conveyance  from  Badeau  while  he  was  in  possession 
and  entered  peaceably.  Or,  if  Broad  could  recover  against 
the  defendant,  it  is  urged  that  the  plaihtiff  could  not,  because 
the  mortgage  made  by  Broad  was  not  foreclosed  until  after 
he  was  disseised,  and  the  plaintiff  personally  has  never  been 
in  actual  possession. 

Questions  of  this  nature  have  been  more  frequently  pre- 
sented to  the  courts  of  this  than  of  our  mother  country,  by 
reason  of  the  greater  frequency  of  their  occurrence  in  a  coun- 
try whose  settlement  is  comparatively  new  and  sparse.  There 
are,  however,  some  early  cases  upon  the  first  point,  cited  from 
the  English  books.  Thus  in  Bateman  v.  Allen,  (Cro.  Eliz. 
437,)  a  special  verdict  found  an  entry  on  the  plaintiff's  pos- 
session, without  'finding  title  or  a  prior  possession  in  the  de- 
fendant, and  the  plaintiff  had  judgment.  The  same  principle 
will  be  found  in  AUen  v.  Rivingtouy  (2  Satmd.  111.)  to  the 
effect  that  where  priority  of  possession  appears  for  the  plain- 
tiff and  no  title  in  the  defendant,  the  plaintiff  shall  have 
judgment 

In  Jackson  v.  Hazenj  (3  John.  22,)  the  principle  was  ap- 
plied in  favor  of  a  plaintiff  who  had  been  disseised  by  a  tortious 
entry  without  any  claim  or  colour  of  right  or  title  from  any 
person.  The  same  was  the  case  in  Jackson  v.  Harder ,  (4 
John.  202,  210.)  The  defendant  showed  no  pretense  or  color 
of  title  to  justify  his  entry,  and  the  plaintiff  recovered  against 
him  on  a  possession  of  eight  or  ten  years  under  a  claim  and 
color  of  titla  Smith  v.  Lorillard,  (10  John.  338,)  is  a  lead- 
ing  case,  and  cannot  be  distinguished  from  the  present  case 
upon  the  question  I  am  now  considering.  The  defendants 
^here  were  purchasers  from  a  disseisor,  bona  fide  purchasers, 
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88  was  urged  by  their  coansel,  and  had  made  valuable  im- 
pro7ement8,  and  the  argameDt  waa  pressed  upon  the  court 
that  they  were  not  intruders  nor  trespassers.  But  the  court 
refused  their  assent  to  any  distinction  in  their  favor  on  that 
ground.  Ch.  J.  Kent  said,  "  A  prior  possession,  short  of  20 
years,  under  a  claim  or  assertion  of  right,  will  prevail  OYesr  a 
subsequent  possession  of  less  than  20  years,  when  no  other 
evidence  of  title  appears  on  either  side.''  The  rule  is  ex- 
plained as  requiring  that  the  prior  possession  of  the  plaintiff 
should  not  have  been  voluntarily  relinquished  without  the 
animus  revertendiy  and  the  subsequent  possession  of  the  de- 
fendant should  have  been  acquired  by  mere  entry  without  any 
lawful  right.  AJl  the  facts  which  the  doctrines  of  this  judg- 
ment require  would  be  found  in  the  case  at  bar,  and  the  judg- 
ment would  apply  precisely  to  this  case,  if  it  were  between 
Broad  and  the  defendant  as  grantee  of  Badeau.  The  referee 
seems  to  have  supposed  that  some  peculiar  presumption  was 
drawn  in  favor  of  the  plaintiff,  in  Smith  v.  Lorillard,  upon 
the  facts  of  that  case.  But  the  chief  justice  explains  with 
admirable  clearness  the  presumptions  upon  which  the  law 
acts,  and  how  they  are  shifted  by  proof  of  successive  possess- 
ions. The  first  or  oldest  possession  which  can  be  shown  affords 
a  presumption  which  can  only  be  overreached  by  proof  of  title, 
or  a  subsequent  adverse  holding  long  enough  to  bar  an  entry. 
The  cause  was  decided  by  the  application  of  this  presumption 
or  prima  fade  proof  of  title  arising  out  of  prior  possession  by 
the  plaintiff,  and  the  want  of  title  in  the  disseisor  or  the  de- 
fendant, his  grantee,  to  overcome  that  presumption.  So  the 
case  has  been  understood  and  accepted  in  all  the  subsequent 
decisions.  In  Jackson  v.  Bightmyre,  in  the  court  of  errors, 
(16  John.  325,)  the  rule  is  stated  from  the  case  of  Smith  v. 
Lorillardy  by  the  chancellor,  that  a  prior  possession  under  a 
claim  of  right  not  voluntarily  abandoned,  will  prevail  over 
a  subsequent  possession  without  lawful  right,  where  no  proof 
of  title  was  made  on  either  side.  That  case  was  taken  out  of 
the  rule  because  the  junior  possession  was  obtained  under  a 
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jadgioaceiit  in  €rjeotm6iit  ^igainst  th^  fir^t  poMeasor,  although 
thie  judgment  was  recovered  by  defaalt.  The  presomption 
founded  on  the  prior  possession  was  destroyed  by  its  termina- 
tion by  the  judgment  of  a  court  The  same  principle  will  be 
found  in  Jackson  v.  Hvhhhy  (1  Cowen,  613,)  in  Jackson  v. 
Blodgetty  (5  id.  202,)  and  in  Jackson  v.  Wajker,  (7  id.  637.) 
The  case  of  Whitney  v.  WrigU,  (15  Wend,  171,)  again  ex- 
pressly recognizes  the  same  doctrine,  and  that  case  was  fdso 
distinguished  from  those  first  cited  by  the  abandonment  of 
the  prior  possession,  and  by  the  fact  that  the  defendant  en- 
tered into  his  subsequent  possession  under  a  recovery  in  an 
action  of  ejectment. 

That  the  defendant  is  in  by  aeonveyance  from  Badeau,  and 
was  not  himself  the  original  disseisor,  does  not  affect  the  ques- 
tion. The  deed  by  which  he  claimed  did  not  afford  evidence 
of  title  which  could  rebut  the  presumption  from  the  prior 
possession  of  Broad.  It  could  not  convey  any  other  or  greater 
right  than  the  possessory  right  belonging  to  Badeau,  which 
was  inferior  to  that  of  Broad.  Kor  was  it  an  act  which  of 
itself  so  changed  the  nature  of  the  estate,  as  to  put  the  dissei- 
see not  only  to  a  different  remedy,  but  to  additional  proof. 
An  alienation  by  a  disseisor  did  not  have,  in  all  respects,  the 
same  effect  as  his  death  and  the  consequent  descent  A  de- 
scent cast  was  held  to  toll  an  entry,  for  reasons  which  are  not 
applicable  to  the  case  of  a  conveyance.  That  was  upon  the 
ground  that  the  heir  of  the  disseisor,  upon  whom  the  descent 
was  cast,  came  in  entirely  by  the  act  of  the  law ;  that  the  dis- 
seisee should  not  have  allowed  the  disseisor  to  remain  in  pos- 
session all  his  life,  and  upon  the  feudal  reason  that  there 
shpuld  be  a  tenant  to  do  the  feudal  services  after  the  death  of 
the  disseisor  in  possession.  {See  Co,  Litt,  238,  ei  seq. ;  and 
Hargravt  &  BtUler's  NoteSy  and  1  Black,  Com,  176.)  Even 
in  the  case  of  a  descent  cast,  however,  although  the  entry  was 
taken  away,  the  disseisee  had  his  writ  of  entry  or  of  assize 
'^  in  the  per"  as  it  was  said,  against  the  heir,  and  the  same 
writ  against  the  feoffee  or  alienee  of  the  disseisor.    Neither 
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the  descent  nor  conveyance  divested  or  destroyed  the  right  of 
possession  in  the  disseisee,  or  put  him  to  a  trial  of  his  mere 
right  or  title.  It  only  drove  him  to  an  action  to  dispossess 
the  heir,  when  an  entry  alone  wonld  have  dispossessed  the  an- 
cestor. All  these  writs  of  entry  and  of  assize  were  strictly 
possessory  actions,  and  it  was  not  nntil  these  were  barred  by 
time  or  by  a  judgment  on  the  possession,  that  the  party  oust- 
ed was  driven  to  a  writ  of  right.  At  common  law  two  descents 
or  two  conveyances  cut  oflf  the  writ  of  entry  or  of  assiae,  but 
this  was  remedied  by  the  statute  of  of  Marlbridge  (52  Hen.  3, 
ch.  30)  which  introduced  a  new  writ  called  a  writ  of  entry  in 
the  post,  which  lay  without  mention  of  degrees,  in  all  cases 
where  the  original  entry  or  ouster  was  wrongful,  and  the  sub- 
sequent posseserion  had  not  Jbeen  protected  by  a  judgment,  or 
lasted  long  enough  to  bar  a  possessory  action.  In  the  case 
of  Smith  V.  LoriUard  it  was  assumed  by  the  court,  without 
any  reasoning  to  prove  it,  and  i^ainst  the  argument  of  the 
defendant's  counsel,  as  I  have  already  noticed,  that  the  pur- 
chaser from  the  disseisor  was  in  no  better  condition  than  the 
disseisor  himself.  The  action  of  ejectment  was  the  successor 
and  substitute  of  the  ancient  possessory  real  actions,  and  the 
rules  by  which  these  actions  are  to  be  tried  cannot  be  unlika 
The  referee  was  also  in  error  in  supposing  that  the  plaintiff 
could  not  recover  because  he  personally  had  never  been  in  pos- 
session. There  is  of  course  a  sense  in  which  it  is  true  that 
the  grantee  of  a  person  who  has  or  has  had  the  possession  of 
real  estate,  cannot  recover  against  a  disseisor  where  his  grantor 
might.  But  the  strength  of  his  title  would  not  avail  a  party 
in  a  case  where  he  was  met  with  such  a  difficulty  ;  nor  is  it 
strictly  true  that  a  deed  which  conveys  no  title  does  not  con- 
vey any  possession,  that  is  any  right  to  possession,  for  actual 
possession  of  course  is  not  conveyed  by  a  deed.  The  difficulty 
in  the  case  supposed  by  the  referee  would  be,  that  the  deed 
would  be  void  because  made  by  a  person  out  of  possession, 
and  would  not  convey  any  thing.  The  importance  of  the 
question  of  actual  possession,  in  such  a  case,  however,  would 
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be  to  determine  whether  the  grantor  or  grantee  shall  bring  the 
action.  If  the  grantor  was  not  in  possession  when  the  deed 
was  made,  the  deed  is  void  as  to  the  person  actually  in  pos- 
session, and  the  action  must  be  brought  in  the  name  of  the 
grantor.  Even  in  that  case  the  action  is  not  lost,  nor  are  the 
principles  upon  which  it  proceeds  changed.  If  Broad  had 
made  a  deed  of  these  premises  to  the  plaintiff  while  he  was 
out  of  possession  of  them,  the  consequence  would  be  not  that 
the  plaintiff  could  only  recover  on  proof  of  his  title,  but  that 
he  could  not  recover  at  all.  The  action  must  have  been 
brought  in  Broad's  name,  and  then  it  would  have  been  tried 
upon  the  same  principles  which  must  govern  this  suit. 

But  this  is  not  the  case  of  a  deed  made  while  the  grantor 
was  out  of  possession.  The  plaintiff's  title  came  through  the 
foreclosure  of  a  mortgage,  made  while  the  mortgagor  was  in 
possession.  The  actual  deed  to  him  was  made  in  pursuance 
of  a  judicial  sale  based  on  this  mortgage,  and  was  not  open  to 
objection  because  the  grantor  or  mortgagor  was  not  in  posses- 
sion when  the  sale  took  place.  It  vested  in  the  grantee  all 
the  title  of  the  mortgagee,  and  carried  with  it  all  the  title  of 
the  mortgagor,  and  related  to  the  date  of  the  mortgage.  It 
was  as  if  Broad  had  conveyed  to  the  plaintiff  at  the  time 
when  he  made  the  mortgage.  The  plaintiff  therefore  stood 
precisely  in  the  place  of  Samuel  B.  Broad,  and  can  recover  in 
this  action  upon  the  same  proof  that  he  could. 

As  the  decision  of  the  referee  was  incorrect  upon  both  these 
points,  the  judgment  entered  upon  his  report  must  be  reversed 
and  a  new  trial  ordered  at  the  circuit,  the  costs  to  abide  the 
event. 

[DuTOHBss  QsKEUAL  I^BBH,  llay  U,  ISSOi  LoU,  JSmoU  and  Browm, 
Jnsticet.] 
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TsBBT  and  others,  appeUatUSj  vs.  Dayton  and  others,  _ 

respondents.  nj^AD-S^l 

A  party  to  the  record  in  proceedings  before  a  sarrogate  npon  the  final  ac- 
counting of  an  administrator,  is  not  a  competent  witness. 

Neither  the  act  of  Dec.  14, 1847,  anthorizing  parties  in  cinl  suits  to  obtain  the 
testimony  of  the  adverse  party,  nor  the  899th  Section  of  the  code,  authoris- 
ing parties  to  be  examined  on  their  cMm  behalf,  has  any  ref<^i^nce  to  pro- 
ceedings before  a  surrogate. 

It  is  erroneous  for  a  surrogate  to  allow  an  administrator's  aocount  or  claim 
against  the  estate,  whatever  may  be  the  force  of  the  proof  to  establish  it  in 
the  first  instance,  unless  it  is  accompanied  by  the  affidavit  of  the  adminis- 
trator stating  that  such  claim  is  justly  due,  and  that  no  payments  have  been 
made  thereon,  and  that  there  are  no  ofihets  against  the  same,  to  the  knowl- 
edge of  the  claimant. 

Where  it  appears,  on  the  final  accounting  of  an  administrator  before  a  surro- 
gate, that  the  deceased  had  in  his  lifetime  madtf  adVancefaients  to  certain 
of  his  children,  in  money,  and  that  the  deceased  left  real  estate,  which  de- 
scended to  his  heirs ;  ffM  that  the  advancements,  being  in  money,  were 
properly  chargeable  in  preference  on  the  personal  estate,  and  should  be 
taken  into  the  account  by  the  surrogate,  in  the  distribution  of  the  estate. 

The  rule  required  by  equity,  and  that  intended  hf  the  statutes,  is  that  ad- 
vancements made  by  real  estate  shall  go  first  against  the  real  estate  de- 
scended, and  be  charged  upon  the  shares  of  heirs  and  against  those  who 
represent  those  shares ;  while,  on  the  other  hand,  advancements  made  in 
personal  estate  or  money  shall  be  first  accounted  for  in  the  distribution 
of  the  personalty,  and  bd  Charged  Upon  the  next  Of  kin  as  such,  and  upon 
the  shares  which  they  represent. 

APPEAL  from  a  sentence  or  decree  of  the  surrogate  of  the 
county  of  Suffolk,  made  upon  the  final  accounting  of  Ele- 
azer  Z.  P.  Dayton,  administrator  of,  &c.  of  Eleasser  Dayton, 
deceased. 

Wm.  Wyckhamy  for  the  appellants. 

Cfeorge  XtUer,  for  the  respondents. 

Bbown,  J.  Clark  Hulse^  the  husband  of  Mary  E.  Hulse, 
and  one  of  the  contestants  in  this  proceeding,  was  not  a 
competent  witness,  and  was  properly  rejected  by  the  surro- 
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gat^  ,  Neitber  the  act  of  the  I4ih  Dec.  1847,  to  which  the 
couDsel  for  the  appellants  refers,  nor  the  code  of  procednre, 
has  any  reference  to  proceedings  before  the  surrogate.  He 
ynBn  p«rty  to  the  record,  and  that  was  enough  to  ezdade 
him.     {WiUcox  v.  Bmith,  26  Barb.  317.) 

The  principal  question  presented  by  this  appeal  relates  to 
the  account  for  $127475  claimed  by  Eleazer  Z.  P.  Dayton, 
the  administrator,  to  have  been  due  to  him  from  the  intestate 
at  the  time  of  his  death,  and  allowed  by  the  surrogate's  de- 
cree. This  account  consisted  of  27  items,  several  of  them 
items  of  interest,  and  extended  from  June,  1852,  to  May,  1856. 
The  parties  to  the  account  were  father  and  son,  living  together 
in  the  same  house,  and  there  were  no  credits.  This  account 
was. objected  to  by  the  appellants,  (who  are  some  of  the  next 
Qjf  kin,)  upon  the  final  accounting  before  the  sum^te.  It 
was  not  sworn  to  or  verified  by  the  administrator,  and  when 
he  w^  called  and  proposed  to  be  examined  as  a  witness  by 
the  appellants,  his  counsel  objected,  and  the  objection  was 
sustained.  ^ 

'  The  35th  section  of  the  act  in  regard  to  the  duties  of  exec- 
utors and  administrators  in  the  payment  of  debts  and  legacies, 
provides  that  upon  the  presentation  of  a  claim  against  the  es- 
tate of  any  deceased  person,  the  executor  or  administrator 
may  require  satisfactory  vouchers  in  support  thereof,  and  also 
the  affidavit  of  the  claimant  that  such  claim  is  justly  due  and 
that  no  paymentibhave  been  made  thereon,  and  that  there  are 
no  offsets  against  the  same,  to  th6  knowledge  of  such  claim*^ 
ant.  In  the  present  instance  the  account  of  the  administra- 
tor was  proved  to  the  satisfaction  of  the  surrogate,  but  he 
claimed,  and  now  claims,  that  a  rule  applicable  to  all  the  other 
creditors  of  the  estate  has  no  application  whatever  to  him,  and 
that  he  is  relieved  from  th^  necessity  of  saying  under  his  oath 
that  there  have  been  no  payments  made  upon  the  account, 
and  that  there  are  no  ofEiets  against  the  same.  In  this  he  is 
mistaken.  In  WiUiame  v.  Purdyj  (6  Paige^  166,)  the  chan- 
cellor says,  ^^  He  must,  like  other  creditors,  not  only  verify  the 


DUTOHESS-MAT,  1860.  521 


Terry  «.  Dayton. 


jostioe  of  his  claim  by  his  oath,  but  if  it  is  objected  to  he  miut 
establish  it  by  legal  evidence,  in  addition  to  his  own  oath. 
The  object  of  requiring  the  affidavit  of  the  creditor  in  such  cases 
is  not  to  prove  the  existence  of  the  debt,  as  it  is  not  evidence  for 
that  purpose.  But  it  is  to  prevent  the  exhibition  of  fictitious 
claims  against  the  estate  of  the  decedent  .which  have  been  dis- 
charged by  him  in  his  lifetime.  And  also  to  prevent  the  al- 
lowance of  claims  against  which  there  existed  a  legal  offset 
known  only  to  the  party  pk-esenting  such  claim,  and  which 
those  who  are  interested  io  the  estate  of  the  decedent  may  be 
unable  to  establish  by  legal  proof."  (See  also  Clarlcv.  Clarke 
8  Paige,  152  ;  Dayton's  Surrogate,  4tl^,)  Jt  was  an  error, 
therefore,  to  allow  the  administrator's  account  or  claim  against 
the  estate,  whatever  may  have  been  the  force  of  the  proof  to 
establish  it  in  the  first  instance,  unless  it  was  first  verified  by 
the  oath  of  the  administrator.  The  surrogate  en-ed  in  his  con- 
struction of  the  statutes  of  distribution  and  descents.  I  con- 
cur in  the  reasoning  of  Mr.  Justice  Emott  upon  this  question. 
The  advancements  proved  to  have  been  made  to  Eliza  A.  Ter- 
ry, Hannah  Terry,  and  Mary  E.  wife  of  Clark  Hulse,  should 
have  been  charged  against  their  shares  respectively. 

The  decree  of  the  surrogate  must  be  reversed,  so  far  as  the 
allowance  of  the  administrator's  account  or  claim  against  the 
estate  is  concerned  ;  and  also  in  respect  to  the  advancements 
to  the  three  daughters  of  the  intestate  :  and  he  should  pro- 
ceed to  a  re-examination,  and  take  the  account  de  novo.  No 
costs  are  allowed  to  either  party,  upon  this  appeal. 

Emott,  J.  I  agree  with  Judge  Brown  in  the  views  which 
he  has  taken  of  that  part  of  this  case  which  is  discussed  in  his 
opinion,  and  I  shall  not  advert  to  the  points  which  he  has  ex- 
amined. The  answer  of  the  respondents,  to  the  petition  of 
appeal,  however,  Inrings  before  us  another  question.  This  was 
a  final  accounting  of  the  administrators  of  an  intestate.  It 
appeared  that  the  deceased  had  in  his  lifetime  made  advance- 
ments to  certain  of  his  children.    Some  of  these  children  were 
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living,  and  others  had  died  leaving  children,  who  were  partieB 
to  this  proceeding.  It  was  claimed  that  these  advancementa 
should  be  taken  into  the  account  in  the  distribution  of  the 
estate.  On  the  other  hand,  it  was  shown  that  the  deceased 
left  real  estate  which  descended  to  his  heirs.  It  was  contended 
that  this  brought  th^case  within  the  exceptions  in  the  statute 
of  distributions,  (2  B.  8.  98,  §  78,)  and  that  therefore  the  ad- 
vancements could  not  be  taken  into  the  accounts  of  the  estate 
in  the  surrogate's  court.  The  surrogate  held  that  the  case 
was  brought  within  the  exception  in  the  statute,  and  that  he 
had  no  jurisdiction  to  allow  the  advancements,  or  take  them 
into  account  in  directing  distribution  of  the  personal  estate. 
The  advancements  in  question,  it  will  be  seen,  were  made  in 
money,  to  the  intestate's  four  daughters.  I  think  the  surrogate 
was  in  error  as  to  his  power  and  duty  in  the  premises.  By 
noting  briefly  the  history  of  the  law  of  advancements,  and  of 
the  various  statutes  affecting  it,  we  shall  be  able,  I  think,  to 
see  the  mistake  and  its  occasion,  and  also  the  true  state  of 
the  law  upon  the  subject.  1.  At  common  law  there  was  no 
notice  taken  of  advancements,  except  in  the  case  of  estates  in 
coparcenary,  as  to  lands,  and  by  the  custom  of  London,  of 
York  and  of  Scotland,  as  to  goods.  (2  Com.  190,  617.)  The 
case  of  lands  held  in  coparcenery  was  the  only  instance  of  a 
title  acquired  by  a  number  of  persons  jointly  by  inheritance, 
except  under  the  custom  of  gavelkind  in  Kent  I  do  not  find 
that  the  law  of  hotchpot  or  of  advancements  was  ever  applied 
to  this  species  of  estate.  As  to  coparceners,  the  only  applica- 
tion of  the  law  of  hotchpot  was  in  the  case  of  lands  given  in 
frank  marriage,  which  was  the  only  gift  which  was  looked 
upon  as  an  advancement  in  respect  to  lands.  So  that  the  only 
case  in  which  by  the  general  law  of  England  lands  descended 
to  more  than  one  person  in  equal  shares — i.  e.  in  the  case  of 
a  man  dying  intestate  and  leaving  daughters  only — in  which 
event  they  took  as  coparceners ;  in  that  case  the  law  compelled 
any  one  of  the  daughters  who  had  been  advanced  by  a  gift  of 
land  to  bring  her  advancement  into  hotchpot,  if  she  would 
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take  any  Bhare  of  the  lands  descended.    The  law  of  hotchpot 
was  not  precisely  like  the  present  law  of  advancements ;  but 
what  is  material  to  the  present  question  is,  that  in  the  case  of 
lands  descend^,  the  law  did  not  regard  any  gifts  as  advance- 
ments, except  gifts  of  lands ;  for  estates  in  frank  marriage 
were  snch  exclusively.    (2  Com.  115.)    These  advancements  of 
land  were  accounted  for  in  the  division  of  an  estate  descended. 
2.  When  the  rights  of  children  and  relatives  were  firmly  es- 
tablished against  the  claims  of  the  administrator,  and  the 
statute  of  distribution  was  passed,  (Statutes  of  22,  23  and  29 
Charles  2,)  the  same  provision  was  introduced  in  substance 
which  we  now  have,  and  which  prevailed  in  certain  parts  of 
the  realm,  by  custom,  before.     (2  Com.  617.)    This  extended 
to  all  advancements,  whether  of  lands  or  goods ;  and  it  in- 
cluded of  course  as  well  the  heir  as  the  other  children.     The 
law  of  primogeniture  forbade  any  interference  with  the  inher- 
itance where  there  was  an  heir  entitled  to  the  whole.     But 
where  the  estate  went  into  coparcenery  then  these  advance- 
ments of  lands  had  to  be  accounted  for,  and  when  there  was 
personal  estate  all  advancements,  whether  they  had  been  made 
by  lands  or  goods  or  money,  were  taken  into  the  account  in  the 
distribution  of  the  personal  estate.     3.  When  primogeniture 
was  abolished  in  this  country  after  the  revolution,  although 
all  the  heirs  at  law  took  in  the  same  manner  as  coparceners 
did  at  common  law,  there  was  no  rule  or  provision  for  deduct- 
ing advancements  from  the  share  of  an  heir  in  real  estate.    As 
to  personal  estate,  the  statute  of  distributions  contained  a 
provision  similar  to  the  English.     (See  1  B.  L.  311,  313.) 
But  there  was  no  such  provision  in  the  statute  of  descents. 
(Id.  52.)  If  therefore  a  child  had  been  advanced  to  any  amount, 
and  the  father  died  leaving  only  real  estate,   the  advance- 
ment was  not  taken  into  account.    4.  When  the  revised  stat- 
utes were  passed,  the  legislature  introduced  §§  23,  24,  25, 26, 
to  remedy  what  they  considered  an  injustice  in  this  particular, 
and  to  provide  for  an  accounting  and  adjustment  of  all  ad- 
vancements against  the  shares  of  the  heirs  at  law  in  the  real 
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estate  which  desoended  to  them.  At  the  same  time  they  re- 
tained the  existing  provisions  in  the  statute  of  distribntious. 
(2  B.  S.  97,  §§  76,  77,  78.)  These  latter  sections  apply,  as 
did  the  former  and  equivalent  sections  in  the  former  statute 
of  distributions  (1  R,  L,  313,)  to  personal  estate  only,  although 
advancements  of  real  estate  are  to  be  included.  The  sections 
of  the  present  statute  of  distributions  are  not  to  apjfly  when 
there  shall  be  any  real  estate  to  descend  to  the  heirs  of  the  in- 
testate. This  means  when  there  is  any  real  estate  at  the  time 
of  the  death.  The  statute  must  be  construed  as  referring  to 
that  time,  and  the  surrogate  was  right  in  supposing  that  in 
such  a  state  of  facts  as  the  present  this  statute  is  excluded  by 
its  terms. 

But  this  does  not  leave  us  without  any  provision  upon  the 
subject,  when  there  is  real  estate ;  nor  does  it  throw  the  burden 
and  settlement  of  advancements  upon  the  real  estate  exclu- 
sively. It  leaves  such  a  case  under  the  provisions  of  the  other 
statutes,  of  the  23d,  24th,  25th  and  26th  sections  of  the  stat- 
ute of  descents,  which  apply  both  to  real  and  personal  estate, 
and  govern  the  distribution  of  the  former  as  well  as  the  descent 
of  the  latter.  This  statute  will  apply  and  regulate  both  in  all 
courts  when  either  comes  in  question.  It  is  a  broader  statute 
than  the  other,  which  is  limited  to  a  single  case — that  of  a 
deceased  leaving  only  personal  estate.  6.  I  think,  therefore^ 
the  surrogate  was  mistaken  in  supposing  that  his  distribution 
of  the  personal  estate  was  not  affected  by  the  statute  and  by 
the  tact  of  advancement  because  there  had  been  real  estate  also. 
7.  A  question  of  more  difficulty  is  how  these  advancements 
are  to  be  accounted  for  when  the  parties  entitled  to  tho  real 
and  personal  estate  are  not  the  same. 

Upon  reflection  I  am  convinced  that  the  rule  required  by 
equity,  and  that  intended  by  the  statutes  is,  that  advance- 
ments which  were  made  by  real  estate  should  go  first  against 
the  real  estate  descended,  and  be  charged  upon  the  shares  of 
heirs  and  against  those  who  represent  those  shares ;  while  on 
the  other  hand,  advancements  made  in  personal  estate  or 
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money  should  be  first  accounted  for  in  the  distribution  of  the 
personalty^  and  be  charged  upon  the  next  of  kin  as  such,  and 
upon  the  shares  which  they  represent. 

In  the  present  case  the  advancements  were  in  money^  and 
therefore  properly  chargeable  in  preference  on  the  personal 
estate  which  is  in  controversy  here.  There  is  nothing  inequi- 
table to  result  from  the  previous  position  of  the  real  estate. 

My  brethren  concur  with  me,  after  consideration,  in  the 
views  I  have  indicated  of  this  part  of  the  case.  We  are  of 
opinion  that  the  decree  must  be  reversed,  for  the  reasons  as- 
signed in  both  the  opinions  delivered,  and  the  case  remitted 
to  the  surrogate's  court,  with  directions  to  proceed  and  state 

the  account  anew. 

\ 

[Dutchess  Obnbbal  Tbbm,  May  14,  1860.     Lott,  JSmott  and  Brown, 
JnsUces.] 


Bansom  Yale  vs.  Eliza  Ann  Dederer,  by  her  next  friend, 
and  Nicholas  A.  Dederer. 

A  married  woman  can,  by  signiDg  a  note  with  ber  husband,  as  his  surety,  in* 
tending  thereby  to  charge  her  separate  estate,  and  agreeing  by  parol  that 
such  estate  shall  be  charged,  bind  her  separate  estate,  in  equity,  to  the  pay- 
ment of  the  note. 

APPEAL,  by  Eliza  Ann  Dederer,  from  a  judgment  entered 
at  a  special  term,  after  the  second  trial  of  the  case.  The 
first  trial  is  reported  in  21  Barb,  286.  The  judgment  there 
ordered  was  affirmed  at  a  general  term,  but  reversed  in  the 
court  of  appeals,  (18  N.  T.  Rep.  265.) 

The  action  was  brought  to  charge  the  separate  estate  of 
Eliza  Ann  Dederer,  the  wife  of  Nicholas  A.  Dederer,  with  the 
payment  of  a  promissory  note,  in  the  words  and  figures  fol- 
lowing: 

"^^998.    On  the  first  day  of  May  next,  we,  or  either  of  us, 
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promise  to  pay  Bansom  Yale  or  bearer,  nine  hundred  and 
ninety-eight  dollars,  with  interest,  for  value  received. 

Greene,  Dec.  26, 1853.  N.  A.  Dedeber. 

Eliza  Ann  Dedereb." 

The  consideration  of  the  note  was  proved,  and  also  that 
Mr.  Dederer  had  become  insolvent,  prior  to  the  commencei- 
ment  of  this  action.  It  was  admitted  that  Mrs.  Dederer  was 
the  owner  in  fee  simple  of  three  farms  of  land,  and  that  her 
separate  estate  was  sufficient  to  satisfy  any  judgment  that 
could  be  rendered  in  this  action.  The  evidence  on  the  ques- 
tion of  intent  by  Mrs.  Dederer  to  charge  her  separate  estate 
was  as  follows :  Albert  Tale  testified  that  he  was  the  plain- 
tiff's brother,  and  that  he  knew  of  the  selling  of  the  two  lots 
of  cows  to  Mr.  Dederer.  Mr.  Dederer  said  he  wished  to  buy 
some  cows,  and  the  plaintiff  said  he  would  like  to  sell  hin^ 
some  if  he  could  be  made  safe.  The  plaintiff  said  he  wanted 
to  sell  thep  so  that  he  could  be  safe,  collect  the  money  when  he 
wanted  it,  and  when  it  became  due ;  and  Mr.  Dederer  asked 
what  would  make  him  safe ;  and  the  plaintiff  said  your  wife's 
note  and  yours  together  would  be  safe,  I  think ;  that  would  buy 
the  cows.  The  plaintiff  asked  Dederer  if  there  were  any  claims 
upon  Mrs.  Dederer's  property,  and  he  said  there  was  not,  or 
not  enou(^  to  amount  to  any  thing.  The  same  conversation 
occurred  at  the  time  of  the  purchase  of  the  second  lot  of  cows. 
At  the  time  of  the  first  conversation,  the  plaintiff  said,  I 
suppose  it  is  no  more  than  right  that  she  should  sign  the  note, 
for  I  suppose  the  cows  are  going  on  her's  and  your  premises. 
Mr.  Dederer  said  I  think  I  shall  distribute  them  about,  or 
something  to  that  effect.  I  think  Mr.  Dederer  mentioned  he 
was  going  to  drive  them  to  the  Warner  farm.  Mr.  Dederer 
gave  a  note  for  the  twenty-one  cows  at  this  time.  He  said 
when  you  come  down  to  Greene  I  will  give  my  own  note 
with  my  wife,  or  a  satisfactory  nota  It  was  to  be  a  note  of 
Mr.  Dederer  and  his  wife,  in  satisfactory  form.  Mr.  Dederer 
lived  at  Greene  village.  On  the  sale  of  the  second  lot  the 
oonversation  and  agreement  was  substantially  like  the  firat 
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Groaa-examined.  '^I  was  a  partner  with  my  brother  at  the 
time  of  the  sale  of  both  lots  of  oows  and  when  the  notes  were 
given ;  I  parted  with  my  interest  in  them  in  the  fall  of  1853 ; 
can't  say  what  month.  He  took  these  notes  and  I  took 
others ;  the  notes  that  were  first  given  by  Mr.  Dederer  were 
not  signed  by  Mrs.  Dederer.  At  the  time  I  sold  out  the  notes, 
I  think  Mrs.  Dederer  had  signed  the  notes.'  Shortly  after  the 
sale  the  plaintiff  went  to  Greene  to  get  Mrs.  Dederer  to  sign.'' 
Jamts  H.  Wavle  testified :  '^  I  lived  in  Smithville,  on  the 
Warner  farm,  in  February  and  March,  1852 ;  I  drove  about 
twenty  cows,  bought  of  the  plaintiff,  to  the  Warner  farm. 
The  cows  were  selected  out  before  I  got  there ;  these  cows 
were  selected  out  and  in  a  lot  by  themselves.  Mr.  Dederer 
told  me  what  cows  to  drive  over  there."/  Cross-examined. 
"These  cows  were  left  on  the  Warner  farm  from  four  to  six 
weeks  ;  they  were  most  of  them  taken  to  the  King  farm,  owned 
by  Mr.  Dederer ;  they  were  taken  to  the  Warner  farm  to  eat  up 
some  hay,  there  being  a  scarcity  of  hay  at  the  King  farm.  I 
was  at  work  for  Mr.  Dederer  then.  Mr.  John  Atwater  came 
after  the  cows  and  took  part  of  them  at  that  time.  I  went 
as  far  as  the  Flats  to  help  to  drive  them.  Atwater  at  that 
time  occupied  the  King  farm ;  none  of  the  cows  were  milked 
on  the  Warner  farm ;  as  they  began  to  make  bag  they  were 
driven  to  the  King  farm.  The  Warner  farm  was  Mrs.  Ded* 
erer's  farm."  Ransom  TcUe,  the  plaintiff,  testified :  "  I  am 
plaintiff  in  this  suit.  On  February  14th,  1852,  Mr.  Dederer 
came  to  my  place  and  wanted  to  purchase  some  cows  of  me. 
I  asked  if  he  was  going  to  pay  for  the  cows  then,  and  he 
wanted  to  get  credit.  I  told  him  I  would  give  credit  for'  the 
cows  if  he  could  give  me  his  wife's  note  with  his  for  the  pay- 
ment for  the  cows.  I  inquired  whether  his  wife's  property 
was  encumbered ;  I  inquired  into  her  circumstances,  and  after 
making  these  inquiries  I  sold  him  twenty-one  cows  at  $26^ 
per  head ;  he  was  to  give  me  his  and  his  wife's  joint  and  sev- 
eral note;  I  wished  to  get  a  note  to  make  her  holden.  I 
think  he  left  the  cows  over  night,  and  the  next  day  brought  a 
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note  aigDed  by  Mrs.  Dederer  and  him.  I  won't  be  sore  about 
this ;  I  think  it  was  due  in  November,  and  that  I  went  to 
Greene  in  December  and  got  the  note  renewed  and  signed  by 
both.  In  March  19, 1853, 1  sold  him  twelve  cows  at  $29  a 
head,  at  Smithville ;  he  offered  to  give  me  his  wife's  and  his 
note ;  he  told  me  there  were  no  claims  upon  the  Warner  farm. 
I  was  lo  take  his  note  for  the  twelve  cows,  payable  in  the  faU^ 
and  when  I  went  to  Greene  he  was  to  get  his  wife  to  si^  it ; 
he  told  me,  when  he  bought  the  twenty-one  cows,  that  he  was 
going  to  drive  them  to  the  Warner  farm ;  I  knew  that  she 
owned  the  Warner  farm ;  the  farm  was  worth  $5000  or  $6000. 
On  the  26th  day  of  December,  1853,  the  two  notes  were  past 
due ;  I  went  to  Greene,  to  Mrs.  Dederer's  house ;  Mr.  Ded- 
erer and  I  went  to  his  house  together.  I  told  him  I  came  for 
my  pay ;  he  said  he  could  not  conveniently  pay  then.  Mrs. 
Dederer  was  in  and  out ;  Mrs.  Dederer  was  there  part  of  the 
time  and  part  not ;  she  was  in  and  out  of  the  room ;  I  said 
I  was  afraid  of  losing  it  to  let  it  run ;  he  said  if  he  wasn't  able 
his  wife  was,  and  that  I  could  make  myself  perfectly  secure ; 
I  said  I  wanted  the  money ;  he  said  he  thought  if  I  was  se- 
cured I  could  wait,  and  proposed  giving  his  wife  as  security 
again ;  I  told  him  if  I  was  safe  I  could  do  it,  I  supposed,  and  as 
he  proposed  giving  his  wife,  I  inquired  into  the  circumstances, 
again,  of  her  property ;  he  told  me  there  was  a  mortgage  of 
$2500  given  upon  the  Warner  farm  since  the  last  sale  of  oows ; 
I  told  him  I  was  afraid  if  I  didn't  collect  it  then  I  would  have 
trouble  about  collecting  it ;  Mr.  Dederer  thought  I  would  be 
safe  with  his  note  and  his  wife's.  We  then  reckoned  the 
interest  on  the  two  notes  and  found  that  it  was  $998 ;  he 
wrote  a  note  and  went  into  another  room  to  get  his  wife  to 
sign  it ;  think  she  was  not  in ;  he  then  signed  the  note ;  he 
then  took  it  out  and  soon  the  note  came  back  signed  N.  A. 
Dederer  and  Eliza  A.  Dederer ;  she  came  back  with  him ;  I 
asked  her  if  she  had  changed  her  name ;  why  the  note  was 
not  signed  as  the  note  had  been  previous  by  Eliza  Ann  Ded- 
erer ;  she  said  she  sometimes  signed  it  so ;  I  told  her  I  wanted 
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it  right ;  I  told  her  that  if  I  extended  the  time  I  depended  npod 
her  for  security  for  payment  of  the  note ;  Mr.  Dederer  said 
you  needn't  he  afraid,  if  I  am  not  able  to  pay  it,  my  wife  is; 
she  said  yes,  if  Nicholas  is  not  able  to  pay  it  I  am ;  then  we 
drew  up  a  new  note  and  the  note  in  suit  was  executed 
at  that  time,  and  I  gave  up  the  old  paper  and  took  the  new 
one ;  I  think  I  have  seen  some  of  the  cows  on  the  Warner 
fittin  in  May  or  June,  1854;  I  think  I  saw  about  twelve  on 
the  Warner  farm ;  I  will  correct  that ;  I  think  it  was  May  or 
June,  1853 ;  I  think  it  was  in  the  spring  before  the  assign- 
ment ;  I  think  I  saw  the  same  cows  in  Willett ;  I  saw  the 
cows  in  pasture  at  the  Warner  farm,  which  was  a  dairy  farm." 

The  court  gave  its  decision  in  writing,  which  contained  the 
following  specification  of  facts :  The  defendants  made  their 
note,  stated  in  the  complaint,  at  the  place  and  date  thereo£ 
The  consideration  of  the  note  was  two  promissory  notes  (and 
otherwise  as  hereinafter  stated)  made  by  the  defendants  to  the 
plaintiff,  and  which  notes  were  surreiadered  on  the  execution 
of  said  note  in  action ;  the  consideration  of  which  two  notes, 
80  surrendered,  was  cows  previously  Wd  by  the  plaintiff  to 
the  said  Nicholas  A.  Dederer,  and  which  cows  the  plaintiff 
refused  to  sell  said  Dederer,  except  upon  condition  that  the 
defendant  Mr.  Dederer  should  procure  his  wife,  the  other  de- 
fendant, to  sign  the  notes  with  him,  therefor,  as  surety.  Mrs. 
Dederer,  at  the  time  of  the  sale  as  well  as  at  the  time  of  mak- 
ing the  sidd  several  notes,  had  a  separate  estate  consisting  of 
three  farms  in  different  towns  in  Chenango  county,  and  of 
personal  property  sufficient  to  satisfy  any  judgment  that  can 
be  rendered  herein.  The  defendant  Mr.  Dederer  had  become 
insolvent  prior  to  the  commencement  of  this  action,  and  the 
plaintiff  had  obtained  a  judgment  against  him  on  the  note  in 
action,  upon  which  an  execution  had  been  issued  and  returned 
ntdlabona;  Mr.  Dederer  had  made  a  general  assignment  of 
his  property  for  the  benefit  of  his  creditors.  The  note  in  ac- 
tion was  signed  by  both  defendants.  The  defendant  Mrs. 
Dederer  intended  to-  eharge,  and  did  expressly  charge,  her  sep- 
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arate  estates  for  its  payment,  as  I  find  from  the  evidence  in 
the  case.  And  the  giving  of  the  note,  together  with  the  ex- 
press charge  of  Mrs.  Dederer's  separate  estate,  formed  ihe 
consideration  of  the  plaintiff's  surrender  to  them  of  the  said 
two  notes,  and  also  of  his  granting  them  further  time  for  the 
payment  thereof. 

The  court  in  form  following  stated  the  conclusions  of  law. 
'^  There  is  due  to  the  plaintiff,  on  the  promissory  note  made 
hy  the  defendants,  the  sum  of  $1389.59,  and  the  same  is  an 
equitable  lien  upon  the  personal  and  real  estate  of  the  defend- 
ant Eliza  Ann  Dederer,  and  the  amount  last  aforesaid,  with 
interest  from  the  date  of  this  trial,  and  the  plaintiff's  costs, 
to  be  adjusted  by  the  clerk  of  the  county  of  Chenango,  with 
interest  thereon  from  the  date  of  said  adjustment,  should  be 
paid  to  the  plaintiff  fi'om  the  said  personal  and  real  estate 
of  the  said  Eliza  Ann  Dederer." 

Selah  Squirea  and  Henry  M.  Hyde,  for  the  appellant. 

Henry  R,  MygcMy  for  the  respondent,  cited  the  following 
authorities,  in  addition  to  those  referred  to  in  this  case  in  21 
Barbour,  289,  viz:  Stamford  v.  Marshall,  (2  Aik.  Bep.  68.) 
Origby  v.  Cox,  (1  Ves,  «en.  617.)  Pybfu  v.  Smithy  (3  Bro. 
a  0.  340.)  Parkea  v.  White,  11  Ves.  209,  237.)  Otoens^  v, 
Dickinson,  {Craig  dk  Philips,  53,)  affirms  the  same  case  in 
3d  Beavan,and  decides  that  a  feme  covert  can,  as  to  her  sepr 
arate  estate,  enter  into  contracts  in  the  same  planner  as  hfeme 
sole,  and  that  her  contracts  and  engagements  upon  this  prin- 
ciple are  equally  binding  whether  they  are  written  or  merely 
verbal.  Lord  Cottenham  says,  '^  It  certainly  seems  strange 
that  there  should  be  auy  difference  between  a  contract  in  writ- 
ing,  where  no  statute  requires  it  to  be  in  writing,  and  a  verbal 
promise  to  pay.  It  is  an  artificial  distinction."  Additional 
American  cases.  Harris  v.  Harris,  (7  IredelPs  Eq,  Cos.  Ill,) 
decided  in  1850.  Bell  dk  Terry  v.  Keller,  (13  j8.  Monr^, 
384,)  decided  in  1852.     Odey  et  al.  v.  Ikdheimer,  (26  4Mt 
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Bep.  332^)  recently  decided,  wherein  the  English  cases  were 
cited  with  approbation,  which  show  that  when  a  debt  is  in 
other  respects  such  as  to  be  a  charge  on  the  separate  properly 
of  a  married  woman,  it  will  make  no  difference  whether  the 
engagement  in  which  it  originates  is  verbal  or  written. 
WhUesidea  v.  Cannonj  (23  Missouri  Rep.  4tl\^  decided  in 
1856.  SiUard  v.  Turner,  (16  B.  Monroe^  374.)  Burch  v. 
Breckinridge^  (1  id.  482.)  Imlay  v.  Huntingtonj  (20  Conn. 
Bep.  149, 175.)     Cravens  v.  Brooks,  (8  Texas  Bep.  243.) 

Mason,  J.  When  this  case  went  to  the  court  of  appeals 
before,  there  was  no  evidence,  in  the  case,  of  an  intent  on  the 
part  of  Mrs.  Dederer  to  charge  her  separate  estate  with  the  pay- 
ment of  this  debt  of  the  plaintiff,  except  the  bare  fact  that  she 
signed  the  note  with  her  husband  as  surety  for  him.  In  short, 
there  was  no  evidence  of  an  intent  to  charge  her  separate 
estate  with  the  payment  of  the  debt,  except  what  equity 
would  infer  from  the  act  of  signing.  I  held,  on  the  first  trial, 
that  the  fact  that  she  signed  the  note  as  surety  for  her  hus- 
band furnished  of  itself  evidence  of  an  intent  to  charge  her 
separate  estate ;  acting  upon  the  doctrine  of  some  of  the  cases 
in  equity,  which  hold  that  the  wife  must  intend  something 
by  signing,  and  as  she  knew  that  she  could  create  no  personal 
obligation  or  liability  by  signing,  she  must  be  deemed  to  have  in- 
tended to  charge  her  separate  estate  in  equity.  (21  Barh.  286.) 

The  court  of  appeals  reversed  the  judgment,  and  have  cer- 
tainly settled  the  rule  that  from  the  bare  act  of  signing  a  note 
as  surety  for  her  husband,  no  such  intent  to  charge  her  sepa- 
rate estate  in  equity  shall  be  inferred,  and  that  she  does  not 
charge  her  separate  estate  by  the  bare  act  of  signing  a  note  as 
surety  for  her  husband.  The  case  is  now  changed  by  evidence 
on  the  last  trial,  which  not  only  shows  that  she  signed  the 
note  as  surety  for  the  husband,  but  the  evidence  shows  further 
and  independent  of  the  act  of  signing,  that  she  did  intend  to 
charge  her  separate  estate,  and  did  charge  it  with  the  payment 
of  this  debt,  if  any  verbal  agreement  or  understanding  between 


532  OASES  IN  THE  SUPREME  COURT. 

Yale  V.  Dederar. 

her  and  the  plaintiff  to  that  effect  can  charge  it.  This  brings 
OS  to  the  real  question  in  the  case :  Can  a  married  woman,  by 
signing  a  note  as  surety  with  her  husband,  intending  thereby 
to  charge  her  separate  estate,  and  agreeing  verbally  or  by  pa- 
rol that  her  separate  estate  shall  be  charged,  bind  her  estate, 
in  equity,  to  the  payment  thereof  ? 

The  court  of  appeals  did  not  decide  this  question  against 
the  plaintiff,  when  the  case  was  before  that  court  on  the  former 
appeal.  Judge  Comstock  admits  that  when  a  married  woman 
holds  the  fee  of  lands,  under  the  acts  of  1848  and  1849,  she 
may  charge  it  He  says,  (18  N.  T.  Rep.  272,)  "  My  conclu- 
sion therefore  is,  that  although  the  legal  disability  to  contract 
remains  as  at  common  law,  a  married  woman  may,  as  inci- 
dental to  the  perfect  right  of  property  and  power  of  disposition 
which  she  takes  under  the  statute,  charge  her  estate  for  the 
purposes,  and  to  the  extent,  which  the  rule  in  equity  has  here- 
tofore sanctioned  in  reference  to  separate  estates.''  It  was  ad- 
mitted on  the  last  trial  that  Mrs.  Dederer  is  the  owner  in  fee 
simple  absolute  of  the  real  estate  charged  in  the  complaint 
herein  as  her  separate  estate,  and  that  she  became  seised 
thereof  in  fee  subsequent  to  the  acts  of  1848  and  1849  ;  and 
Judge  Harris,  at  page  281,  speaking  of  this  very  case,  says  that 
a  married  woman  will  charge  her  separate  estate  "  when  the 
circumstances  of  the  case  are  such  as  to  leave  no  rectsonable 
doubt  that  such  was  her  intention."  He  says  again,  at  page 
283,  '^  It  is  simply  a  rule  of  evidence.  All  agree,"  he  adds, 
^^  that  when  the  wife  has  expressly  charged  the  payment  of  a 
debt  upon  her  separate  estate,  whether  it  be  her  own  debt  or 
the  debt  of  another,  such  charge  is  valid,  and  will  be  enforced." 

He  regards  the  right  of  enjoyment  of  separate  property  as 
necessarily  including  the  right  of  disposition,  and  the  power 
of  disposition  embraces  the  power  to  charge  her  estate ;  and 
he  adds,  '^  when  she  does  this  of  her  own  free  will,  uninflu- 
enced by  any  unfair  practices,  however  injudicious  the  act,  the 
charge  must  be  enforced." 

Applying  these  principles  to  the  case  before  us^  there  can  be 
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no  doubt  of  the  defendant's  liabilitj,  in  this  case.  This  cer- 
tainly is  no  new  doctrine  in  regard  to  the  power  of  a  married 
woman  in  equity  over  her  separate  property.  It  is  the  clear 
and  uncontroverted  doctrine  of  the  court  of  chancery  in  Eng- 
land and  of  the  courts  generally  in  this  country,  and,  as  I  un- 
derstand, is  the  acknowledged  doctrine  in  equity  of  the  courts 
of  this  state.  The  courts  have  not  differed  over  the  question 
of  her  capacity  in  charging  her  separate  estate,  where  the  evi- 
dence shows  that  there  was  no  doubt  in  regard  to  her  inten- 
tion to  charge  it.  The  difficulty  seems  to  have  arisen  as  to 
what  shall  be  deemed  sufficient  evidence  to  establish  such  in- 
tention ;  and  upon  this  question  the  court  of  chancery  in  Eng- 
land has  gone  furtb^  than  the  courts  of  this  state.  The  de- 
cisions in  England  have  gone  the  length  of  holding,  that  where 
the  wife  unites  with  her  husband  in  giving  such  a  note  or  obli- 
gation to  pay  his  debt,  it  shall,  without  any  other  evidence  of 
her  intention,  be  charged  upon  her  separate  estate ;  and  such  is 
the  doctrine  of  many  of  the  state  courts  of  this  country.  The 
court  of  appeals  has  said  in  this  very  case,  such  is  not  the 
rule  with  us.  They  have  not  decided,  however,  that  where  it 
is  shown  by  extrinsic  evidence,  that  she  actually  intended  to 
charge  her  separate  estate,  by  signing  with .  her  husband  for 
his  deb|t,  she  does  not  charge  her  separate  estate.  Such  a  doc- 
trine cannot  be  held  without  denying  to  her  the  power  in  equity 
of  disposing  of  her  separate  property — a  power  which  has 
hitherto  been  universally  conceded  to  her.  She  certainly  can 
be  no  longer  regarded  as  a  feme  sole  in  equity,  as  r^ards  her 
separate  property,  if  this  doctrine  is  to  prevail 

I  am  of  opinion,  for  the  reasons  stated^  that  the  judgment 
of  the  special  term  should  be  affirmed. 

Pabkeb,  J.  concurred.  Campbell,  J.  dissented. 

Balcom,  J.  took  no  part  in  the  decision,  having  been  coun- 
sel in  the  case.  Judgment  affirmed. 

[Bboomb  Obnbbal  Tebm,  May  8,  1860.    Mason,  BaXcom,  CkmpM  and 
Parker^  Justices.] 
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-^LSUfi         The  Uw  implies  an  undertaking,  on  the  part  of  a  physician  or  sargeon,  that 
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— ^^'  with  ordinary  care  and  skill.    If  he  fails  in  this  duty,  he  is  guilty  of  a  de- 

fault in  his  undertaking,  and  cannot  collect  the  pay  for  his  serrioes,  but  is 
liable  in  damages  to  the  person  who  employed  him. 

Where  a  physician  was  employed  to  treat  a  broken  limbi  and  made  aoTeral 
visits  in  the  course  of  his  employment ;  hM  that  the  contract  was  etUire, 
and  that  performance  must  be  shown,  to  entitle  him  to  recover  any  thing  for. 
his  services. 

In  the  absence  of  evidence  that  the  physician  has  fkiled  in  his  duty,  U  Mtsw 
that  performance  will  be  inferred,  upon  the  principle  that  the  law  will  not 
presume  a  party  guilty  of  a  breach  of  duty,  or  of  negligence  or  fraud. 

A  fact  impliedly  averred,  may  be  traversed  in  the  same  manner  as  if  it  waa 
expressly  averred ;  and  the  general  denial,  of  the  code,  puts  all  the  allega- 
tions of  the  complaint  in  issue,  whether  expressed  or  implied. 

Where  a  physician  sued  a  party,  before  a  justice  of  the  peace,  for  services  ren- 
dered by  him  in  treating  a  broken  limb,  and  the  defendant  appeared  and 
put  in  an  answer  containing  a  general  denial ;  hdd  that  the  ftict  ot  perform- 
ance of  the  contract,  by  the  plaintiff,  was  impliedly  averred  in  the  com«- 
plaintand  denied  by  the  answer;  and  that  the  Judgment  of  the  justice  in 
fsiTor  of  the  plaintiff,  for  his  serTices,  necessarily  included  the  fiict  of  per- 
formance on  the  part  of  the  plaiutilT,  so  that  it  could  not  be  again  litigated 
between  the  same  parties. 

Where  a  defendant  went  to  trial,  in  a  justice's  court,  on  his  general  denial  of 
a  complaint  for  professional  services  as  a  physician,  and  withdrew  all  claim 
for  nudpriicUce ;  hM^  noTerthelees,  that  the  question  waa  necessarily  in- 
cluded in  the  issue,  and  determined  by  the  judgment. 

A  daim  for  damages  for  ftuUpraeticej  in  such  a  case,  is  not  new  tfuxtter,  New 
matter  admits  the  plaintiff's  demand,  but  such  a  claim  denies  its  ezistenoe 
altogether. 

It  is  not  a  counier-daim.  dtrictiy  speaking,  where  the  plaintiff  has  no  claim, 
the  defendant  cannot  have  a  coUnter-claim. 

The  two  claims,  in  such  a  case,  cannot  co-exist ;  and  a  recovery  Ij  either 
party  will  effectually  bar  the  action  of  the  other  party. 

APPEAL  from  a  jadgment  rendered  at  a  special  term,  after 
a  trial  at  the  circuit,  on  exoeptiona    The  &ctB  appear 
in  the  opinion  of  the  court. 


M.  H.  Throop,  for  the  plaintiff. 
0.  A.  Hardin^  for  the  defendant 
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MoRGAK,  J.  la  this  action  the  plaintiff  claims  damages  of 
the  defendant  for  the  loss  of  services  of  his  wife,  on  account 
of  the  alleged  malpractice  of  the  defendant,  who,  as  surgeon 
and  physician,  was  employed  to  set,  reduce  and  cure  a  broken 
1^  of  plaintiff's  wife  ;  but  by  negligence,  ignorance  and  un- 
skillfuUness  in  his  profession  failed  to  cure  it ;  and  under  his 
treatment  it  in  fact  became  incurable.  In  consequence  of 
which  the  plaintiff  was  deprived  of  her  services  and  put  to 
great  expense  in  procuring  other  professional  aid  and  assist- 
ance. 

The  defendant  denied  the  allegations  of  the  complaint ;  and 
answered  specially,  that  the  reason  why  the  limb  did  not  heal 
was  through  the  mere  n^ligence,  carelessness  and  misman- 
agement of  plaintiff's  wife.  After  the  issue  was  thus  joined, 
the  defendant  sued  the  plaintiff  before  a  justice  of  the  peace 
of  Little  Falls,  Herkimer  county.  The  parties  duly  appeared 
before  the  justice  and  joined  issue.  The  defendant,  who  was 
plaintiff  before  the  justice,  complained  and  alleged  that  Bel- 
linger was  indebted  to  him  in  the  sum  of  $100  for  medicines 
and  professional  services,  and  espedaJlyfor  professional  ser^ 
vices  and  skill  bestowed  in  attending  the  wife  of  Bellinger ^ 
and  in  setting^  securing  and  attending  to  a  fractured  limb 
of  Bdlinger^s  wife.  Bellinger's  answer  before  the  justice  de- 
nied each  and  every  allegation  of  the  complaint  It  also 
averred  that  the  services  were  so  unskillfuUy  performed  that 
they  were  of  no  value.  Aud  Bellinger  claimed  judgment  for 
costs  of  suit. 

On  the  trial  before  the  justice,  Bellinger  informed  the  jus- 
tice that  he  withdrew  his  second  answer,  and  all  claim  and 
defense  founded  upon  anjfwant  of  care  in  Oraigue.  Craigue 
objected  to  its  withdrawal,  but  the  justice  overruled  the  objec- 
tion. The  jtlstioe  therefoi^,  on  proof  of  Craigue's  bill  for  at- 
tendance upon  Mrs;  Bellinger,  allowed  for  every  visit  and  the 
price  as  charged  by  him.  The  justice  says  that  he  did  not  in 
fact  take  into  consideration  the  claim  for  malpractice.  Judg- 
ment was  rendered  for  Bellinger  for  the  amount  of  his  bill^ 
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$l&JSQf  besides  costs  of  action.  The  defendant  in  this  action. 
Dr.  Cr^Jgue,  ol^taiped  permission  to  put  in  a  supplemental 
ausyr^r.to  the  plaintiff's  complaint,  and  to  set  up  the  justice's 
judgment,  thus  obtained,  as  a  bar  to  the  plaintiff's  demand. 

The  cause  was  tried  before  Justice  Mitllin,  at  Herkimer,  in 
May,  1858 ;  and  the  plaintiff,  Bellinger,  having  given  evi- 
d^no^  tending  to  prove  a  case  of  malpractice^  the  defendant, 
under. objections  from  the  plaintiff's  counsel,  was  allowed  to 
prove  the  pleadings,  proceedings  and  judgment  before  the  jus- 
tice as  above  detailed.  Justice  Mullin,  however,  reserved  the 
question  as  to  the  Ij^l  effect  of  these  proceedings,  and  finally 
overruled  the  defense  ;  and  the  defendant  went  into  proof  on 
hif  part  .tending  to  show  that  it  was  not  his^  but  Mrs.  Bellin- 
ger^s,  fault,  that  the  limb  did  not  get  well.  The  question  of 
negligence  was  submitted  to  the  jury,  and  they  found  a  ver- 
dict agc^inst  the  defendant  and  in  favor  of  the  plaintiff,  for 
niiie  himdred  dollars  damages.  Exceptions  being  taken  by 
the  defendant,  the  question  comes  up,  on  appeal  to  this  court, 
whether  the  judgment  of  the  justice,  at  Little  Falls,  between 
these  same  parties,  is  a  bar  to  the  plaintiff's  demand  in  this 
action. 

The  plaintiff's  counsel  makes  a  point,  or  rather  a  suggea- 
tipp,  that  the  limited  jurisdiction  of  a  justice's  court  will  in 
sopiQ  way  impair  or  diminish  the  conclusiveness  of  his  judg- 
ments as.  to  those  matters  within  his  jurisdiction.  He,  how- 
ever, finally  admits  that  it  is  too  late  to  ask  a  decision  against 
the  conclusiveness  of  a  justice's  judgment  on  this  ground. 
And  in  this  concession,  which  is  doubtless  due  to  the  author- 
ities in  this  country,  the  counsel  must  see  that  it  is  the  duty 
of  this  court  to  give  full  effect  to  the  maxim,  interest  retpub- 
lica  ut  sitjinis  litium,  by  making  the  judgment  of  a  justice's 
court  final,  as  to  the  subject  matter  thereby  determined. 

There  is  also  a  suggestion  in  the  counsel's  aigument,  that 
the  justice's  judgment  was  fraudulently  obtained,  and  there^ 
fore  it  may  be  disregarded,  or  in  some  way  weakened,  so  as 
not  to  conclude  the  parties  in  this  action.    But  it  would  not 
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become  lu  to  listen  to  this  suggestion,  when  there  is  no  inti- 
mation in  the  pleadings  or  evidence,  that  the  judgment  was 
fraudulently  obtained. 

The  question  then  is  narrowed  down  to  the  single  point,  ^ 
whether  the  plainti£F's  demand  in  this  action  was  adjudicated 
before  the  justice's  court.  It  may  be  conceded  that  it  was 
not  actually  litigated  there ;  for  it  was  finally  withdrawn 
from  the  consideration  of  the  court ;  and  the  justice  says  that 
he  did  not  in  fact  take  it  into  consideration.  Still  it  cannot 
be  denied  that  the  judgment  of  a  competent  court  is  not 
only  conclusive  on  all  questions  actually  and  formally  litiga- 
ted, but  as  to  all  questions  within  the  isauCf  whether  formally 
litigated  or  not  (LeOuen  v.  Gouvemeurj  1  John.  Cases, 
492.    Marriott  v.  Hampton,  7  T.  B.  265.    Davis  v.  TaUcoU, 

2  Kern.  184.  Jonts  v.  Scriven,  8  John,  R.  453.  2  Smith's 
Lead.  Cos.  442,  (in  notes ;)  and  see  Fidler  v.  Cooper,  19 
Wend.  285;  Edwards  v.  Stewart,  15  Barb.  67.) 

In  this  case,  the  defense  being  withdrawn,  it  cannot  be  said 
that  it  was  actually  litigated  ;  and  if  the  plaintiff  is  barred 
of  his  action,  it  is  because  his  demand  was  impliedly  and  ne-^ 
cessarUy  vrithin  the  issue  joined  before  the  justice,  and  its 
determination  necessarily  included  in  the  judgment. 

A  fact  impliedlfi  j^rerred  may  be  traversed  in  the  same 
manner  as  if  it  was  expressly  averred.  (Prindle  v.  Caruthers, 
15  N.  T.  B.  429.  Haighi  v.  HoUey,  3  Wend.  263.  Cham- 
bers V.  Jones,  11  East.  406.)  The  general  denial  of  the  code 
doubtiess  puts  all  the  allegations  of  the  complaint  in  issue, 
whether  expressed  or  implied.  If  the  plaintiff's  daim  is  a 
denial  of  the  defendant's  claim  before  the  justice,  and  not  new 
maiter,  it  was  within  the  issue  tried  before  the  justice.  But 
if  it  is  new  matter,  it  was  not  withfn  the  issue.  The  new 
matter  mentioned  in  §  149  of  the  cod^Jsjbhat  which  admits 
and  avoids  the  cause  of  action  set  up  int^^e  complaint,  and 
constitutes  a  defensa     (Brazill  v.  Isham,  2  Kern.  9  ;  and  see 

3  Duer,  685  ;  12  How.  445.)  It  must  be  specially  pleaded. 
(McKyring  v.  BuU,  16  N.  T.  Bep.  297.)    The  denial  of  the 


538  OASES  IN  THE  SUPREME  CX)nRT. 

Bellinger  «.  Cnigue. 

plaintiff's  complaint^  before  the  jastioe,  must  therefore  be 
held  and  regarded  as  putting  in  issue  all  the  all^ations  of 
the  complaint,  and  as  oontrovertidg  all  the  facts  stated  or  im- 
plied therein ;  but  it  did  not  put  in  issue  any  new  matter  ; 
and  if  the  second  answer  constituted  new  matter,  it  was  tiot 
within  the  issue  formed  by  the  second  denial.  But  was  it 
new  moHer  of  defense  ?  or  was  it  admissible  under  the  gene- 
ral denial  ?  Clearly^  if  Dr.  Graigue  had  set  forth  the  qgji- 
tract  in  his  complaint,  as  the  law  would  interpret  it,  he  would 
have  substantially  ctiarged  ^Hhat  being  a  surgeon  and  physi* 
cian,  he  Undertook,  for  a  reasonable  compensation  to  be  paid 
to  him  by  Bellinger,  to  treat  his  wife's  broken  limb  with  a 
^  reasonable  degree  of  care  and  skill. ",^^he  law  implies  a  prom- 
(A  ^  ise  on  the  part  of  the  surgeon,  that  he  has  ordinary  skill,  and 
I  that  he  infill  execute  the  business  entrusted  to  him  with  ordi* 

nary  care  and  skill.  If  he  fails  in  this  duty,  he  is  guilty  of 
default  in  his  undertaking,  and  cannot  collect  the  pay  for  his 
services,  but  is  liable  in  damages  to  the  persons  who  employed 
him.  (1  Chitty  on Cont.  482, 3.)  The  contractis  entire^  and 
performance  is  necessary,  to  entitle  the  surgeon  to  recover 
any  thing.  If  the  complaint  had  expressed'^uch  a  contract, 
and  if  it  had  alleged  before  the  justice  that  the  doctor  had 
performed  it  in  all  things  on  his  part,  a  denial  of  these  allega- 
tions would  have  put  the  question  directly  in  issue.  It  would 
not  be  new  matter^  to  deny  that  the  doctor  had  performed  his 
contract  as  thus  stated  in  his  complaint ;  and  yet  it  would  be 
a  full  defense  to  the  action,  if  Bellinger  had  succeeded  in  prov- 
ing it.  The  law  would  not,  on  the  trial,  presume  that  the 
plaintiff  had  neglected  his  duty  and  made  de&ult  in  his  un- 
dertaking ;  for  a  breach  of  duty,  or  n^ligenoe,  or  fraud  are 
not  to  be  presumed.  (Starr  v.  Peck,  1  HiU,  270.)  The  bur- 
den of  proof  is  therefore  cast  upon  the  defendant,  to  disprove 
the  all^ation  of  performance,  in  such  a  complaint  Bj^if 
he  neglects  to  offer  any  such  proof,  the  fact  of  perforngan^^^ 
presumed,  and  necessarily  must  be,  to  authorize  the  doctor  to 
recover  for  his  services.    The  judgment  of  the  justice  in  &var 
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of  the  plaintiff  in  such  a  case,  would  im^^jfiifprmance  of 
the  contract  on  his^art  The  fact  of  performance  is  foand, 
or  adjudicated  in  favor  of  the  doctor  ;  and  I  think  cannot  be 
again  disputed,  in  an  action  betweenJbhe  same  pames. 

Now  although  neu?  matter  cannot  be  proved  under  a  gen- 
eral denial,  most  of  the  defenses  which  could  have  been  proved 
under  the  old  general  issue  of  non-assumpsit,  such  as  release, 
statute  of  limitations,  insolvent  discharge,  ai*bitrament,  &a, 
must  still  be  brought  forward  by  the  defendant  as  matters  of 
special  defense,  or  the  defendant  loses  the  benefit  of  them. 
These  defenses  will  not  support  an  action,  but  must  be  used, 
if  at  all,  to  defeat  an  action.  It  is,  however,  different  with 
the  defense  called  a  counter-claim.  That  may  be  used  to  sus- 
tain, as  well  as  to  defend,  an  action.  It  may  co-exist  with 
the  plaintiff's  claim,  and  is  simply  a  cross  action,  to  enforce  a 
legal  or  equitable  set-off.  It  admits  the  plaintiff's  demand, 
but  seeks  to  reduce  it,  or  e^en  extinguish  it,  by  a  legal  or 
equitable  offset.  And  I  think  the  defendant  always  has  an 
election  to  recoup  his  damages  or  wait  and  bring  his  suit.  It 
may  well  be  that  his  dam^^  exceed  the  plaintiff's  demand, 
and  as  he  cannot  split  up  his  claim  and  use  part  of  it  to  ex- 
tinguish the  plaintiff's  demand,  and  bring  suit  for  the  residue, 
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But  where  there  is  no  claim  on  the  part  of  the  plaintiff 
there  cannot,  strictly  and  logically  speaking,  be  a  counter^ 
claim.  The  claim  of  Bellinger  against  the  defendant  in  this 
case  does  not  admit  the  defendant's  claim,  but  denies  its  ex- 
istence, altogether.  The  two  claims  cannot  coexist.  If  Bel- 
linger's claim  is  good,  and  if  judgment  had  passed  in  his 
favor  before  the  suit  in  the  justice's  court  was  disposed  of,  it 
would  have  estopped  the  defendant  from  saying  that  he  had 
performed  his  contract,  and  would  have  barred  his  action  be- 
fore the  justice.  This  point  was  decided  in  the  case  of  JEd- 
wards  v.  Stewart,  in  this  court.    As  estoppels  are  mutual, 
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tlie  oonyerae  of  the  propomtion  mnst  be  held  in  this  ease. 
And  I  think  the  point  is  thna  held  in  DaviB  v.  Taloott  in  the 
conrt  of  appeals.  (J3ee  Judge  Gardiner^B  opinion^  2  Ker- 
nan,  189.) 

The  result  is  that  the  judgment  must  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event. 

Allen,  J.  concurred. 

MuLLiK,  J.  dissented. 

Judgment  reversed. 

[OirovDAOA  OiNiBAL  Tbbk,  Jolj  8,  1860«    AUenfMuOm  and  Morgan, 
Justices.] 


Burt  vs.  Dkwbt. 

In  an  action  by  a  purchaser  of  goods,  against  the  Tendor,  for  a  breach  of  the 
Implied  warranty  of  title,  on  the  ground  that  the  goods  belonged  to  another 
person  at  the  time  of  the  sale,  and  that  the  latter  has  recovered  a  Judgment 
against  the  plaintiff  for  conyerting  the  same,  the  plaintiff  need  not  proTO 
that  he  has  paid  such  judgment. 

Nor  is  it  necessary  for  him  to  show  that  he  gave  his  vendor  notice  of  the  suit 
_  brought  against  him  by  the  real  owner  of  tl^M'ongrtv.  His  omission  to 
give  such  notice  will  only  prevent  his  recovering  of  the  vendor  any  of  the 
costs  of  that  suit,  and  Will 'throw  the  burden  upon  him  of  proving,  by  evi- 
dence other  than  the  record  of  the  former  suit,  that  the  vendor  had  no  UUa 
to  the  property,  at  the  time  he  sold  it  to  him. 

In  an  action  by  a  purchaser  of  goods,  against  the  vendor,  for  breach  of  the 
implied  warranty  of  titie,  the  plaintiff  is  entitled  to  recover  the  price  paid 
by  him  for  the  property,  with  interest. 

THE  plaintiff  brought  this  action  in  1857,  to  recover  the 
price  he  paid  the  defendant  for  a  horse,  in  1852.  The 
plaintiff  purchased  the  horse  of  the  defendant  in  December, 
1852,  and  paid  him  $80  therefor.  The  plaintiff  sold  the 
horse,  soon  after  he  purchased  him,  to  one  Furman.  The 
horse  during  this  time  belonged  to  Joseph  Dysart,  from  whom 
he  had  been  stolen  by  some  person,  within  a  few  months  prior 
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to  December,  1852.  Dyaart  sued  the  plaintiff  before  a  juetioe 
of  the  peace  in  Chemung  connty,  in  1856,  for  converting  the 
borae,  and  recovered  a  judgment  against  the  plaintiff,  on  the 
30th  day  (tf  October  in  that  year,  for  $100  damages  and  $2.88 
costs. 

This  action  was  tried  at  the  Chemung  circuit  in  September, 
1858,  when  the  plaintiff  proved  the  above  facts  and  was  non- 
suited. He  took  an  exception  to  the  decision  nonsuiting  him, 
which  was  incorporated  into  the  judgment  roll.  After  judg- 
ment was  entered. on  the  nonsuit  against  him  for  costs,  he  ap- 
pealed therefrom  to  the  general  term. 

Bobertson  d  Fanett^  for  the  plaintiff 

Hartd  Benn,  for  the  defendant 

Bff  the  Coiortj  Balcom,  J.  I  think  the  evidence  authorizes 
the' conclusion  that  the  defendant  had  possession  of  the  horse 
at  the  time  he  sold  it  to  the  plaintiff;  and  if  he  then  had  pos- 
session of  it  the  lav  implies  that  he  warranted  he  had  a  good 
and  valid  title  to  it.  (1  Cowen's  Tr.  2d  ed.  318.  1  John. 
274    6  id,  5.    8  (7oti?c»,  272.) 

The  plaintiff  (M'oved  that  the  defendant  had'  no  title  to  the 
'^  horse  at  the  time  he  sold  it  to  him.  He  then  showed  that  the 
true  owner  had  recovered  a  judgment  against  him  for  $100 
and  costs,  for  convertiug  the  horse  by  a  sale  of  it  to  one  Fur- 
man.  But  he  was  nonsuited  because  he  did  not  prove  he  had 
paid  the  judgment  against  him. 

All  that  the  court  held  in  Vibbard  v.  Johnson^  (19  John. 
77,)  was  that  it  is  not  competent  for  the  purchaser  of  goods 
to  dispute  the  title  of  his  vendor,  unless  he  has  been  charged 
at  the  suit  of  another  person,  who  has,  after  coi^tation, 
shown  a  better  title.  In  Armstrong  v.  Percy,  (5  Wend.  535,) 
the  court  decided  that  the  measure  of  damages  in  an  action 
lurought  for  a  breach  of  an  implied  warranty  of  title  in  the 
pale  of  a  horn,,  is  the  prioe  paid,  the  interest  thereon,  and  the 
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coets  recovered  against  the  purchaser  or  his  veadeei  in  case  of 
a  salt  by  the  owner  and  notice  to  the  vendor ,  and  that  the 
costs  of  the  defense  are  not  recoverable.  In  Livingston  v.  Bain, 
(10  Wetid.  384,)  Nelson,  J.  said,  "  I  admit,  in  the  case  of  per- 
sonal property,  the  vendee  in  possession  cannot  set  up  a  want 
of  title  in  the  vendor,  fr6m  whom  he  has  received  it,  until  a 
legal  eviction  or  recovery  against  him  by  the  laufvl  owner^ 
The  same  learned  judge  said,  in  Case  v.  HaJly  (24  Wend 
102,)  "  Where  the  vendee  relies  on  the  warranty  of  title,  ex- 
press or  implied,  there  must  be  a  recovery,  by  the  real  owner 
before  an  action  can  be  maintained.  This  is  in  the  nature  of 
an  eviction,  and  is  the'only  evidence  of  the  breach  of  the  con- 
tract, in  analogy  to  the  case  of  covenants  real."  He  further 
said  in  the  same  case :  '^  In  case  of  a  breach  of  warranty,  the 
measure  of  damages  is  th«  purchase  money  and  interest" 
None  of  these  cases  shows  that  the  purchaser  must  pay  the 
judgment  recovered  against  him  by  the  rightful  owner  before 
he  can  sue  his  vendor  for  the  price  paid  for  the  goods ;  and  I 
am  of  the  opinion  such  proof  is  unnecessary.  The  amount 
of  the  judgment  is  not,  ordinarily,  the  measure  of  damages 
the  purchaser  is  entitled  to  recover  against  his  vendor.  In 
this  case,  if  the  true  owner  had  recovered  a  judgment  for  only 
$50,  instead  of  $100,  against  the  plaintiff,  for  converting  the 
horse,  the  plaintiff  would  still  be  entitled  to  recover  of  the 
defendant  the  price  he  paid  him  for  the  horse,  with  interest 

I  also  think  it  was  not  necessary  for  the  plaintiff  to  show 
he  gave  the  defendant  notice  of  the  suit  brought  against  him 
by  the  real  owner  of  the  horse.  He  averred  in  his  complaint 
that  the  defendant  was  out  of  the  state,  when  that  suit  was 
brought,  and  that  he  was  unable  to  ascertain  where  he  was,  so 
that  he  could  give  him  notice  thereof.  He  did  not  prove  this 
avermen^;  but  there  must  be  many  cases  where  it  is  impos- 
sible to  serve  such  a  notice.  The  omission  of  the  plaintiff  to 
give  the  defendant  notice  of  that  suit,  and  an  opportunity  to 
defend  it,  prevents  him  recovering  of  the  defendant  any  of  the 
costs  thereof;  and  throws  the  burden  upon  the  plaintiff  of 
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proving  in  this  action,  by  evidence  other  than  the  record  of  the 
former  suit,  that  the  defendant  had  no  title  to  the  horse  at 
the  time  he  sold  it  to  him.  I  think  this  is  the  only  effect  the 
want  of  notice  to  the  defendant  should  have  in  the  case. 

It  is  settled  in  Kentucky  that  an  implied  warranty  of  title 
to  goods  is  not  of  the  character  which  requires  a  recovery  of 
the  goods  by  the  right  owner  before  an  action  can  be  main- 
tained by  the  purchaser ;  but  is  in  the  nature  of  an  under- 
taking on  the  part  of  the  seller  that  the  commodity  he  sells 
is  his  own ;  and  that  in  an  action  upon  such  an  undertaking 
it  is  a  sufficient  breach  to  all^e  that  the  property  belongs  to 
some  other.  (Payne  v.  Rodden,  4  Bibh,  304.  8coU  v.  Scotfa 
Adm'ra,  2  A.  K.  Marsh.  217.  Chancdlor  v.  Wiggins,  4  B. 
Monroe,  201.) 

Story,  in  his  treatise  on  sales,  adopts  the  rule  established 
by  the  decisions  in  this  state,  and  says  the  purchaser  of  goods 
''  cannot,  where  the  contract  is  executed,  bring  an  action  on 
the  warranty  of  title,  until  such  warranty  has  been  broken  by 
an  actual  eviction  by  the  true  owner,  or  at  least  by  suit  or 
adverse  claim  hrougTU  against  him,  in  which  his  title  is  as- 
sailed,"     (Story  on  Sales,  §  209,  2d  erf.) 

My  conclusion  in  this  case  is  that  the  evidence  entitled  the 
plaintiff  to  recover  the  price  he  paid  the  defendant  for  the 
horse,  with  interest  thereon.  The  judgment  against  him 
should  therefore  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event 

Decision  accordingly. 

[Bboomb  Obnbbal  Tbbk,  Jifij  10,  1860.  Mofon,  Bdl0om,  CcmpbtU  and 
ParJur,  Jnstioee.] 
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CLKTXLiLin),  appeUant^  V8.  Whiton,  executor,  &c.  and  othera. 

When  a  lurrogato  has,  upon  the  application  of  a  Jodgment  creditor  of  a  dece- 
dent, ascertained  and  determined  that  the  plaintiff's  Judgment  is  a  valid  and 
legal  claim,  or  a  subsisting  demand,  against  the  estate  of  the  deceased,  and 
is  Justly  due  and  owing  therefrom,  his  dnty  in  respect  to  such  Judgment  Ss 
ended,  except  to  enter  the  same  in  a  book  of  his  proceedings. 

He  cannot  go  ftirther,  and  ascertain  that  the  judgment  creditor  owes  the  devi- 
sees of  the  real  estate  a  certain  amount  of  rent  therefor,  and  then  exercise 
the  prerogative  of  a  Judge  in  equity,  and  apply  the  same  upon  the  Judgment. 
The  legislature  has  given  him  no  such  power. 

APPEAL  from  an  order  made  by  the  county  judge  of  Tomp- 
kins county,  acting  as  surrc^te,  allowing  certain  rent  as 
a  set-off  or  counter-claim  against  a  judgment,  owned  by  the 
appellant,  which  was  recovered  against  John  L.  Wbiton,  ex- 
ecutor of  the  last  will  of  EUas  Eraser,  deceased.  The  order 
was  made  in  proceedings  instituted  before  the  county  judge, 
acting  as  surrogate,  by  the  appellant,  to  compel  the  sale  of  the 
real  estate  of  the  deceased,  by  his  executor,  for  the  purpose 
of  paying  his  debts. 

The  judgment  was  recovered  by  Joseph  Proude,  in  the  su- 
preme court,  upon  two  promissory  notes  made  by  the  testator, 
and  it  was  docketed  on  the  9th  day  of  December,  1857,  for 
$403.95.  The  real  estate,  which  the  appellant  claimed  the 
county  judge,  acting  as  surrogate,  should  authorize  the  execu- 
tor to  sell,  was  leased  by  the  testator  to  the  appellant  and 
others,  and  the  rent  set  off  or  applied  upon  the  judgment,  be- 
came due  subsequent  to  the  death  of  the  testator,  and  the 
appellant  was  separately  liable  for  the  payment  thereof.  The 
real  estate  was  devised  by  the  testator  to  the  respondents, 
Milton  B.  Eraser,  Harvey  Eraser  and  Westell  Eraser ;  but 
the  will  of  the  testator  authorized  the  executor  to  sell  and  con- 
vey the  same,  and  divide  the  proceeds  thereof  in  equal  propor- 
tions among  the  said  devisees.  The  appeUant  purchased  the 
judgment  and  took  an  assignment  thereof  before  he  instituted 
the  proceedings  to  compel  a  sale  of  the  real  estate. 
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The  executor  and  devisees  prayed  that  the  ootrnty  judge, 
acting  as  surrogate,  would  apply  the  said  rent,  that  had  be- 
come due  on  the  lease  subsequent  to  the  death  of  the  testator, 
upon  said  judgment,  and  he  so  applied  the  same  y  and  after  it 
was  so  applied  there  was  due  upon  the  judgment  the  sum  of 
only  $200.74 

The  appellant  objected  to  the  introduction  of  said  lease  be- 
fore the  county  judge,  acting  as  surrogate,  on  the  following 
grounds  :  "  Ist  The  creditor  denies  that  there  is  any  thing 
due  from  him  on  the  said  lease.  2d.  That  the  rent  claimed 
as  being  due  upon  said  lease  has  accrued  since  the  death  of 
the  testator.  The  same  belongs  to  the  devisees  of  the  real  es- 
tate, and  is  a  personal  demand  which  they  have  against  the 
lessees  named  in  the  said  lease.  3d.  The  creditor  further  ob- 
jects to  the  surrogate  entertaining  the  question  whether  any 
rent  is  due  upon  the  lease,  that  being  a  personal  demand  and 
claim  between  the  devisees  and  the  creditor.  4th.  That  the 
claim  for  rent  being  a  personal  claim  existing  in  favor  of  the 
devisees,  against  the  lessees,  cannot  be  set  off  against  the  de- 
mand of  the  creditor  against  the  estate.  5th.  That  said  claim 
for  rent  does  not  belong  to  the  executor,  and  is  not  assets  in 
his  hands.  6th.  The  only  offsets  that  can  be  allowed  in  this 
action  being  such  as  could  or  might  have  been  oflbet  by  the 
executor  in  the  action  against  him." 

The  objections  were  overruled  ;  the  lease  was  admitted  as 
evidence,  and  the  appellant  excepted.  The  respondents  then 
admitted  that  certain  payments  of  rent  had  been  made  on  the 
lease.  The  county  judge,  acting  as  surrogate,  then  ascertained 
by  computation  the  amount  that  was  due  the  devisees  upon 
the  lease,  and  applied  the  same  upon  the  judgment.  The  ap- 
pellant thereupon  brought^  thid  appeal  from  the  order  of  the 
county  judge,  acting  as  surrogate,  fixing  the  amount  due  on 
the  judgment  as  aforesaid. 
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•ubsisting  demand,  against  the  estate  of  the  deceased,  and 
iras  ^^  justly  dae  and  owing*'  therefrom,  notwithstanding  the 
rent  that  was  dae  from  the  appellant  to  the  devisees  of  the 
deceased.  When  the  surrogate  ascertained  these  &ct8,  his 
duty  in  regard  to  the  appellant's  judgment  was  ended,  except 
to  enter  it  in  a  hook  of  his  proceedings.  He  could  not  go 
further,  and  ascertain  that  the  appellant  owed  the  devisees  of 
the  real  estate  a  certain  amount  of  rent  therefor,  and  then  ex- 
ercise the  prerogative  of  a  judge  in  equity,  and  apply  the 
same  upon  the  judgment.  He  could  not  do  this,  for  the  rea- 
son that  the  legislature  has  not  given  him  any  such  power. 

It  follows  that  the  county  judge,  acting  as' surrogate,  had 
not  jurisdiction,  in  equity,  to  make  an  order  that  the  demand 
which  the  devisees  had  against  the  appellant  for  rent  be  set 
off  against  or  applied  upon  his  judgment,  that  had  been  re- 
covered against  the  executor.  The  order  making  such  set-off 
or  application  was  therefore  erroneous,  and  should  he  reversed 
with  costs. 

Decision  accordingly. 

[Bboomi  Qbitbbal  Tbbm,  July  10,  1860.  Mason,  Balcom,  Campbdl  and 
Parker f  Jiuticee.] 
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^^■""^"~  An  agreement  was  made  between  the  plaintiff  tnd  the  defendant,  a  rail  road 
company,  by  which  the  former  was  to  convey  to  the  latter  a  strip  of  land 
a4Joining  the  rail  road,  and  by  which  he  ain^ed  to  erect  upon  his  own  lands, 
catUe  yards,  and  pens  for  stock,  &c.  for  shipping  and  transferring  the  cattle, 
dtc.  to  and  from  the  cars ;  to  provide  for  feeding  the  stock ;  and  to  build  a 
house  to  entertain  the  drorers  dtc  in  charge  of  the  stock.  In  consideraUon 
of  which  the  defendant  agreed  to  construct  a  rail  road  track,  on  its  own 
land,  alongside  of  the  plaintiff's  land,  and  to  run  its  stock  trains  of  can 
over  said  track,  and  stop  at  certain  places,  and  deliver  to  the  plaintiff, 
tipon  his  land,  all  the  stock  that  was  to  be  transported  eastward,  and  to  re- 
ceive and  load  them  there;  to  the  end  that  the  plaintiff  might  ei\joy  tha 
profits  to  arise  from  keeping  and  feeding  the  stock.    It  appeared  that  thm 
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tnislDeaB  contemplated  by  the  contract  eoqid  not  bo  done  vithout  oonnaciing 
the  lands  of  the  plaintiff  with  thoso  of  the  defendant,  by  means  of  a  plat- 
form or  bridge  resting  partly  upon  the  land  of  each  party. 

JIM,  1.  That  the  contract,  if  valid,  in  effect  created  an  easement  or  servitude 
which  was  to  be  binding  upon  the  real  property  of  the  defendant,  as  the 
servient  tenement,  for  the  benefit  of  tbe  plaintiff  and  his  land,  and  thoae 
who  should  succeed  the  plaintiff  in  his  real  estate. 

2.  That  the  negative  easement  acquired  by  the  plaintiff  in  the  lands  of  the 
defendant,  by  virtue  of  the  agreement,  was  an  incorporeal  hereditament,  tbe 
right  or  title  to  which  could  only  pass  by  grant,  or  deed  under  seal,  or  be 
acquired  by  prescription ;  and  that  the  contract  in  this  ca^e  being  by  parol 
was  void. 

8.  That  the  agreement,  being  oral,  was  void  by  the  statute  of  frauds,  because, 
from  its  nature  and  terms  it  was  not  to  be  performed  within  one  year,  but 
was  to  continue  in  operation,  as  a  permanent  arrangement,  during  the  ex- 
istence of  the  ooEporation. 

THIS  was  an  appeal  from  an  order  made  at  a  speoial  term, 
denyiDg  a  motion  for  a  new  trial ;  also  an  appeal  from  the 
judgment ;  tbe  parties  having  agreed  that  both  appeals  might 
be  heard  together. 

(?.  D.  Lamonty  for  the  plainti£ 

John  Oansony  for  the  defendant. 

By  the  Courts  Mabyik,  J.  The  plaintiff  claims  that  in 
Hay,  1855,  he  entered  into  an  agreement  with  the  defendant, 
by  which  he  was  to  convey  to  the  defendant  a  strip  of  land 
upon  his  premises,  some  1774  feet  in  length  and  some  41  feet 
in  width,  and  lying  alongside  of  the  rail  road  lands  of  the  d^ 
fendant ;  that  the  plaintiff  was  to  erect  npon  his  own  lands, 
adjoining  the  strip  so  to  be  conveyed,  cattle  yards,  and  pens 
for  stock,  swine,  sheep,  &c.  that  might  be  wanted  to  accom- 
modate the  shipping  and  transferring  to  and  from  the  cars,  the 
cattle  &c.,  and  to  provide  for  feeding  the  stock,  and  wonld, 
build  a  house  prepared  to  entertain  the  drovers  and  men  in 
charge  of  the  stock ;  and  that  the  defendant,  in  consideration 
thereof,  was  to  bring  its  cattle  business  upon  his  &rm  and  to 
receive  and  load  ihe  cattle  &c.  there. 
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It  is  alleged  and  claimed  that  the  plaintiff  performed  the 
agreement  on  his  part ;  that  the  defendant  constructed  and 
laid  down  tracks  on  the  land  so  conveyed,  and  for  a  time  per- 
formed the  agreement,  bnt  in  1856  broke  the  agreement  hj 
neglecting  and  refusing  to  bring  its  cattle  business  upon  the 
plaintiff's  farm,  and  to  receive  and  load  cattle  &c.  there,  &c. ; 
and  that  the  plaintiff  lost  the  profits  to  arise  from  feeding  and 
keeping  the  stock.  The  evidence  to  prove  the  agreement  con- 
sisted in^  first,  a  written  instrument  executed  by  the  plaintiff 
only,  dated  May  24th,  1855,  by  which  the  plaintiff  agreed  to 
sell  and  cotivey  the  land,  and  ^^  to  build  all  the  cattle  yards 
and  pens  for  stock,  swine,  sheep,  &c.  that  may  be  wanted  to 
accommodate  the  shipping  of  the  same  from  my  land,  adjoin- 
ing the  land  hereby  agreed  to  be  sold,  upon  the  said  rail  road 
company's  cars  ;*'  second,  a  deed  executed  by  the  plaintiff  and 
wife,  dated  May  24th,  1855,  conveying  the  land  to  the  defend- 
ant. "  And  also  the  right  of  ingress  abd  egress  to  and  from 
the  land  hereby  conveyed,  over  and  across  the  land  of  the 
parties  of  the  first  part  to  the  public  highway  northwardly,  in 
such  place  or  places  as  may  be  convenient  or  necessary  to  load 
or  unload  cattle,  horses,  sheep,  swine,  or  any  other  animal 
from  said  highway,  upon  or  off  of  the  cars,  on  the  said  rail 
road  tracks  of  the  said  party  of  the  second  part,  built  on  the 
lands  hereby  conveyed."  It  also  contains  a  clause  by  which 
the  plaintiff  "  agrees  to  build  and  keep  in  repair  all  the  cattle 
yards  and  pens  for  stock,  swine,  sheep,  &a  that  may  be  want- 
ed to  accommodate  shipping  or  transferring  to  or  firom  the 
cars  on  his  land  adjoining  the  land  hereby  sold  and  conveyed, 
free  from  any  expense  to  said  rail  road  company."  These  two 
instruments  constituted  the  only  written  evidence  of  the  agree- 
ment between  the  parties.  The  evidence  of  what  the  defend- 
ant was  to  do  was  by  parol,  unless  it  is  to  be  inferred  that  it 
was  to  do  something  from  its  acceptance  of  the  contract  and 
deed  to  be  found  in  those  instrumetits.  The  plaintiff  gave 
parol  evidence,  under  objection  and  exception,  tending  to  prove 
the  contract  as  claimed  by  him. 
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The  deftDdant's  counsel  makes  the  point,  that  the  agree- 
ment npon  which  the  plaintiff  sought  to  recover,  being  oral, 
'  was  void ;  that  it  related  to  an  interest  in  land  and  power 
over  and  concerning  land.  The  statute  is,  "  Ho  estate,  or  in* 
terest  in  lands,  other  than  leases  for  a  term  not  exceeding  one 
year,  nor  any  trust,  or  power  over  or  concerning  lands,  or  in 
any  manner  relating  thereto,"  shall  be  created,  &c.  unless  by 
act  or  operation  of  law,  or  by  a  deed  or  conveyance  in  writ- 
ing, Ac.     (2  5.  5. 134,  §  6.) 

What  was  the  nature  of  the  agreement  on  the'  part  of  the 
defendant  ?  Let  us  analysse  and  comprehend  the  agreement. 
The  defendant  was  to  construct  a  rail  road  track  on  its  owi^ 
land,  close  alongside  of  the  plaintiff's  land,  and  Was  to  run  its 
stock  train  of  cars  over  this  track,  and  stop  at  certain  places, 
and  deliver  to  the  plaintiff,  upon  his  land,  all  the  stock  that 
was  to  be  transported  eastward,  and  was  to  receive  and  load 
them  there,  to  the  end  that  the  plaintiff  might  enjoy  the  profits 
to  arise  from  keeping  and  feeding  the  stock.  Suppose  such 
agreement  valid  and  binding ,'  would  it  ct^ate  any  interest  in, 
or  trust  or  power  over  or  concerning  the  rail  road  ?  It  conld 
not  be  performed  without  using  the  rail  road,  and  that  too 
for  the  benefit  of  the  plaintiff's  land.  Would  tiot  such  agre^ 
ment  attach  to  and  affect  the  rail  road  ?  Suppose  the  defendant 
had  sold  its  road,  to  any  other  corporation,  being  authorized 
80  to  do ;  could  not  the  plaintiff,  if  the  contract  was  valid, 
insist  that  the  vendee  should  perform  it  ?  The  plaintiff's 
counsel  argues  that  the  contract  was  personal  only,  and  that 
it  had  no  effect  oti  the  real  estate  of  the  defendant 

It  would  not  be  claimed  that  this  contract  could  by  possi- 
bility be  performed  without  tising  the  defendant's  road,  and 
that  too  in  a  particular  mandef.  It  would  not  satisfy  the 
contract  to  stop  the  cars  at  a  distailce  from  the  plaintiff's 
land,  unload  the  cattle,  and  drive  them  to  the  plaintiff's  pens 
and  yards  to  be  kept  and  fed,  and  then  drive  them  back  to  the 
defendant's  cars,  even  if  the  cattle  drovers  would  consent. 
No,  the  right  of  the  plaintiff  is  that  the  cattle  shall  be  brought ' 
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to  Im  land  in  the  cars,  on  the  track  of  the  defendant's  road, 
and  he  has  a  right  to  receive  them  from  the  cars,  and  that  the 
4^j^ndant  should  receive  or  load  them  there  upon  their  cars, 
when  they  are  to  be  tiansported  eastward.  The  plaintiff  tells 
ns  how  this  was  done.  ^^  The  defendant  built  a  platform  and 
shutes  to  unload  and  load  cattle,  the  platform  was  as  high  as 
the  jQ.oor  of  the  cars,  to  receive  the  cattle,  and  about  250  feet 
long  and  9  feet  wide,  located  on  the  land  for  track,  and  partly 
on  the  plaintiff's  land,  about  10  feet."  Thus  it  seems  that 
the  business  contemplated  by  the  oontract  could  not  be  done 
without  uniting  the  lands  of  the  plaintiff  and  defendant  The 
platform  rested  partly  upon  the  plaintiff's  land  and  partly 
upon  the  defendant's  land,  and  constituted  the  bridge  or  pass- 
age way  on  which  the  cattle  were  to  go  from  the  premises  of 
the  defendant  to  the  premises  of  the  plaintiff,  and  so  back 
again.  Would  not  this  give  the  plaintiff  an  interest  in  the  de- 
fendant's land,  and  tl^e  defendant  an  interest  in  the  plaintiff's 
land  ?  How  does  this  differ  in4)riDcip]e  from  erecting  a  dam 
upon  the  l^nd  of  another  ?  (.Mumford  v.  Whitney^  15  Wend. 
380.)  But  this  caqe  goes  much  further.  If  the  contract  is  valid, 
it  in  effect  created  an  easement  or  servitude,  which  was  to  be 
binding  upon  the  real  property  of  the  defendant,  as  the  servi* 
eQt  tenement,  for  the  benefit  of  the  plaintiff  and  hi^  land,  and 
those  who  should  succeed  the  plaintiff  in  his  real  estate.  The 
case  in  principle  cfumot  be  distinguished  from  Pitkin  v.  L<mg 
lalaftdBail  E^d  Co.j  (2  Barb.  Oh.  Hep.  222.)  This  case  is 
more  marked  than  the  case  cited.  Pitkin's  l^d  did  not  ad- 
join the  lands  of  the  rail  road.  His  land  consisted  of  a  race* 
course ;  a  lane  extended  from  the  rail  road  track  to  the  course, 
and  the  agreement,  as  claimed,  was  that  the  cars  should  stop 
at  the  lane.  It  was  held  that  such  an  agreement  was,  in  sub- 
stance, the  grant  of  an  easement  or  servitude,  and  that  it 
could  not  be  made  by  parol,  under  the  provisions  of  the  com- 
mon law  and  the  statute  of  frauds.  Adopt  the  argument  of 
the  chancellcHr  in  that  case,  and  apply  it  to  this  case,  and  it 
would  b?,  that  the  plaintiff  has  no  legpl  interest  in  having  the. 
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oan  of  the  defendant  run  alongeide  of  his  land  and  fltop  there 
for  the  porpoee  of  unloading  cattle  upon  his  land,  and  then 
receiving  them  upon  its  cars  from  the  plaintiff's  land  perma- 
nently, except  as  it  may  benefit  him  as  the  owner  of  his  land. 
Such  right  is  a  negative  easement  in  the  property  of  the  de- 
fendant, that  is,  the  power  to  restrict  the  defendant  as  the 
owner  of  the  servient  tenement,  in  the  exercise  of  general 
and  natural  rights  of  property,  and  to  compel  the  company 
to  use  it  in  a  particular  way,  by  keeping  or  permitting  certain 
erections  thereon,  and  stopping  with  its  trains  at  a  particular 
place  for  the  plaintiff's  use  and  benefit,  as  the  owner  of  the 
adjoining  land,  as  the  dominant  tenement.  It  is  therefore  an 
incorporeal  hereditament,  the  right  or  title  to  which  can  only 
pass  by  grant,  or  deed  under  seal,  or  be  acquired  by  pre- 
scription.    {See  3  KenPa  Com.  434.) 

If  the  right  claimed  had  been  created  by  grant,  or  deed  un- 
der seal,  it  would  have  been  a  real  right,  a  charge  on  the  de» 
fendant's  land  for  the  benefit  of  the  plaintiff  as  the  owner  of 
his  land,  and  such  right  would  have  descended  to  his  heirs,  or 
passed  by  a  grant  of  his  land  with  the  appurtenances.  It 
would  have  been  a  charge  upon  the  defendant's  estate,  for  the 
benefit  of  the  plaintiff's  estate.     (3  Kent,  443.) 

I  have  looked  carefully  into  the  instruments  executed  by 
the  plaintiffl  They  contain  no  conditions,  nor  do  they  con- 
tain any  thing  from  which  a  grant  of  the  right  claimed  can  be 
implied.  Nor  were  the  circumstances  such  as  to  create  the 
right  by  implication.  They  contain  a  covenant  on  the  part 
of  the  plaintiff  to  build  all  the  cattle  guards  and  pens  that 
may  be  wanted  to  accommodate  the  shipping  of  the  stock  &a 
from  the  plaintiff's  land  adjoining  the  land  of  the  defendant 
In  the  deed  the  plaintiff  grants  the  right  of  ingress  and  egress 
to  and  from  the  land  conveyed,  over  and  across  the  land  of 
the  plaintiff,  to  the  puUic  highway  northwardly,  in  such  place 
or  places  as  may  be  convenient  or  necessary  to  load  or  unload 
cattle  &C.  from  said  highway  upon  or  off  of  the  cars  on  the  rail 
voad  track  of  the  defendant^  built  on  the  land  conveyed.    The  , 
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plaintiff  also  covenants  to  build  and  keep  in  repair  all  the 
cattle  yards  and  pens  for  stock  &c.  that  may  be  wanted  to  ac- 
commodate shipping  and  transferring  to  and  from  the  cars  on 
his  land  adjoining  the  land  thereby  sold  and  conveyed,  free 
from  any  expense  to  the  defendant 

The  defendant  does  not  agree  to  do  any  thing ;  nor  can  any 
covenant  on  its  part  be  implied,  by  any  fair  construction  of 
the  instrument.  The  claim  is  that  the  defendant  was  to  bring 
all  its  cattle  business  to  the  plaintiff.  All  the  covenants  on 
the  part  of  the  plaintiff,  and  the  grant,  are  entirely  consistent 
with  the  right  on  the  part  of  the  defendant  to  make  the  same 
arrangements  with  other  persons,  or  to  establish  cattle  yards 
and  pens  of  its  own.  Besides,  there  can  be  no  implied  cove- 
nants in  a  conveyance  of  real  estate.     (1  B,  S.  738,  §  140.) 

The  defendant's  counsel  also  makes  the  point,  that  if  the 
agreement  was  a  mere  personal  contract,  being  oral,  it  was 
void,  because  from  its  nature  and  terms  it  was  not  to  be  per- 
formed within  one  year.  In  other  words,  it  was  to  continue 
in  operation  during  more  than  one  year,  viz.  during  the  exist- 
ence of  the  corporation.  I  think  this  point  is  well  taken« 
The  chancellor  so  held  in  Pitkin  v.  The  Lang  Islnnd  Bail 
Boad  Co,,  {supra!)  By  the  statute  an  oral  agreement  is  void 
'^  that  by  its  terms  is  not  to  be  performed  within  one  year 
from  the  making  thereof"  The  argument  of  the  plaintiff's 
counsel  is,  that  it  was  not  provided  hy  the  terms  of  the  agree- 
ment that  it  should  not  be  performed  within  one  year,  and 
that  therefore  the  agreement  does  not  come  within  the  statute, 
and  he  cites  several  cases :  McLees  v.  Hahy  (10  Wend,  ^6,) 
in  which  a  large  number  of  cases  are  collected  ;  also  Plimpton 
V.  OuHiss,  (15  Wend.  336 ;)  Lyon  v.  King,  (11  Mete  411 ;) 
Peters  v.  Westborough,  19  PtcJk.  364.) 

It  will  be  seen  by  consulting  these  cases,  that  the  contract 
was  of  such  a  nature  that  it  might  be  performed  within  the 
year,  or  it  might  come  to  an  end  and  cease  to  be  operative. 
Some  of  the  contracts  related  to  supporting  a  person  for  a  cer- 
tain number  of  years,  or  until  the  person  should  attain  a  oer- 
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tain  age.  Such  (Sbntracts,  it  was  held,  were  not  void,  becanse 
they  rested  Upon  a  contingency  which  might  happen  within 
the  year^  as  the  death  of  the  ^tbotx  to  be  supported^  Some 
of  the  cases  say,  it  does  not  appear  but  that  the  contract  was 
to  be  performed  within  a  year.  If  the  thing  may  be  perform- 
ed within  a  year  it  is  not  within  the  statute.  If,  however,  it 
appear  from  the  fair  construction  of  the  agreement,  that  it  is 
not  to  be  performed  within  the  year,  then  a  note  in  writing  is 
necessary.     (15  Wend.  336.) 

Treating  the  agreement  as  personal  and  executory,  it  was  a 
permanent  arrangement,  and  it  was  contemplated  it  should 
continue  during  the  existence  of  the  corporation.  The  plain- 
tiff's covenant  to  <x)nstruct  and  maintain  yards  and  pens  &c. 
was  perpetual,  and  by  the  agreement  the  defendant  was  to 
take  its  cattle  business  to  him.  True  no  time  was  specified, 
but  no  reasonable  construction  can  be  given  to  it  other  than 
that  it  was  to  continue  permanently,  as  long  as  the  corporation 
existed.  It  is  clear  that  what  the  defendant  undertook  to  do, 
could  not  be  all  performed  in  one  year.  The  learned  judge 
held,  in  this  case,  that  the  contract  was  continuous,  and  that 
the  plaintiff  could  only  recover  for  the  damages  sustained  up 
to  the  time  of  commencing  the  action.  It  seems  to  me,  also, 
that  the  contingency  applicable  to  the  life  of  natural  persons, 
ought  not  to  be  applied  to  this  case.  To  bring  such  contin- 
gency into  the  case  and  make  it  available  in  avoiding  the 
statute,  we  must  suppose  that  the  coi'poration  might  be  en- 
tirely dissolved  within  a  year,  leaving  no  successor,  as  receiver 
or  otherwise^  upon  whom  the  liabilities  of  the  corporation  for 
its  contracts  might  devolve.  We  cannot  with  any  reason  re- 
sort to  such  a  contingency.  If  the  corporatioh  should  become 
insolvent,  and  proceedings  to  dissolve  should  be  instituted, 
the  law  has  made  ample  provisions  for  its  liabilities  under  its 
contracts.    • 

Chancellor  Walworth,  in  PUhin  v.  The  Long  Island  Bail 
Road  Co.  did  not  hesitate  to  declare  the  executory  agreement 
in  that  case,  as  a  permanent  arrangement,  void,  because,  in 
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hu  laDgoage,  "  from  the  nature  and  terms  of  the  agreement 
it  was  not  to  be  performed  by  the  company  within  one  year 
from  the  making  thereof  The  cases  cannot,  in  principle,  be 
distinguished.  The  statate,  as  the  counsel  earnestly  claimed^ 
reads,  "  Every  agreement  that  by  its  terma  is  not  to  be  per- 
formed," &c.  If  an  agreement  is  such  that  from  its  nature  it 
cannot  be  performed  within  one  year,  and  must  be  so  construed, 
then  it  is  within  the  contemplation  and  meaning  of  the  stat- 
ute. The  terms  of  the  agreement  are  what  the  agreement 
necesaarily  is. 

It  is  not  necessary,  probably,  to  say  that  a  parol  agreement 
which  is  not  to  be  wholly  performed  within  the  year  is  void. 
This  is  so.     (Broadwell  v.  Oetman,  2  Denio,  87.) 

In  my  opinion  the  two  positions  of  the  defendant  thus  no- 
ticed, are  fatal  to  the  plaintiff 'd  right  to  recover  damages  in 
this  action,  and  the  plaintiff  should  have  been  nonsuited. 

The  judgment  must  be  reversed. 

[Erik  Obnbbal  Tbbm,  May  14, 1860.  OreenSf  Marvin,  Davis  and  Cfrovtr, 
Justices.] 


BaBKEB  V8.  Cofuk. 

A  common  carrier  of  passenjirers  may,  by  agreement,  provide  that  a  passage 
sbaH  be  made  within  a  time  specified,  and  in  one  continuous  trip. 

Thus,  where  the  plaintiff  paid  for  a  passage  from  New  Tork  to  BniXklo  by  the 
Hndson  River  and  New  Tork  Central  Rail  Roads,  and  received  a  passage 
ticket,  which  specified  that  it  was  to  be  used  within  three  days,  and  was 
good  for  a  continuous  trip  only ;  it  was  hM  that  the  ticket  was  to  be  re- 
garded as  the  evidence  of  a  contract  which  the  rail  road  companiee  were 
authorized  to  make ;  and  that  it  conferred  upon  the  plaintiff  a  right  of 
passage,  to  be  exercised  within  three  days,  and  during  a  continuous  trip, 
only. 

And  the  plaintiff  having  proceeded  as  flir  as  Albany,  upon  the  rail  road,  and 
then  left  the  cars  and  remained  there  six  or  seven  days,  it  was  farther  kdd 
that  upon  resuming  his  Journey,  ^ter  the  expiration  of  the  time  specified  in 
the  ticket,  he  was  liable  to  pay  an  additional  fare  to  the  rail  road  company ; 
and  that  upon  his  refusal  to  pay,  the  conductor  was  Justified  in  removing 
him  from  the  cars. 
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MOTION  for  a  new  trial,  upon  exceptions  first  heard  at 
general  term.  The  action  was  to  recover  damages  for 
an  assault,  and  for  ejecting  the  plaintiff  from  the  cars  of  the 
New  York  Centrsl  Bail  Boad  Company.  The  defendant  was 
a  conductor  on  the  cars.  The  plaintiff,  August  12th,  1858, 
purchased  of  the  Hudson  Biver  Bail  Boad  Company,  at 
its  depot  in  New  York  city,  a  ticket  for  a  passage  to  Buffalo. 
He  inquired  what;  the  fare  to  Buffalo  was,  and  was  told  $5.00, 
which  he  paid  and  received  a  ticket  reading  thus :  ^^  Good 
for  one  seat  in  first  class  car  from  New  York  to  Buffalo  by 
Hudson  Biver  and  New  York  Central  Bail  Boads ;  to  be  used 
within  three  days  from  date ;  good  for  a  continuous  trip  only ; 
issued  by  the  Hudson  Biver  B.  B.  Co.''  Signed  ''  C.  H.  Ken- 
drick."  On  the  back  was  printed  '^  Hudson  Biver  B.  B. 
Ticket  Office,  August  12,  1858.''  The. plaintiff  left  the  city 
immediately,  and  rode  to  Albany,  where  he  remained  until  the 
18th  or  19th  day  of  August,  when  he  took  the  cars  of  the 
Central  rail  road  and  rode  to  a  place  west  of  Syracuse.  The 
defendant  came  into  the  cars,  as  conductor,  at  Syracuse,  and 
after  calling  upon  the  passengers  for  tickets  or  fare,  the  plain- 
tiff exhibited  the  ticket,  and  the  conductor  refused  it  and  told 
him  it  had  expired  and  was  not  good,  and  that  the  plaintiff 
must  pay  fare.  The  plaintiff  refused,  and  the  defendant  re- 
moved him  from  the  cars,  using  no  unnecessary  force,  and  act- 
ing under  instructions  from  the  New  York  Central  Bail  Boad 
Company.  After  the  plaintiff  was  thus  removed  he  returned 
to  the  car,  paid  fare  and  continued  his  journey.  The  reduc- 
tion of  fare  to  $5.00  was  owing  to  the  competition  then  exist- 
ing between  the  New  York  Central  Boad  Company  and  other 
competing  lines.  The  usual  fare  from  New  York  to  Buffalo 
'  was  about  $9.50.    These  facts  were  stated  by  the  plaintiff 

The  plaintiff  rested,  and  the  court,  upon  motion  of  the  de- 
fendant^ granted  a  nonsuit,  the  plaintiff  claiming  the  right  to 
submit  the  case  to  the  jury.    The  plaintiff  duly  excepted. 
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Tdbert  d  Phelps^  for  the  plaintiff,  oited  Quifnby  ▼.  Van^ 
derbiU,  (17  N.  Y.  Rep.  306.) 

Cox  dk  Avery^  for  the  defendant,  cited  the  Statute^  (JSes9, 
Laws  1850,  p.  231,  §  35  ;)  also  Hibbard  v.  New  York  and 
Erie  BaU  Bead,  (15  N.  Y.  Rep.  458,  9.) 

By  the  Court  J  Marvin,  J.  At  the  oircnit,  I  was  of  the 
opinion  that  the  case  was  to  be  controlled  by  the  contract  be- 
tween the  plaintiff  and  the  rail  road  companies,  and  that  the 
contract  was,  simply  that  the  plaintiff,  for  the  consideration 
of  $5,  should  have  a  seat  and  be  conveyed  in  the  first  class 
cars  from  New  York  to  Buffalo  by  the  Hudson  river  and  the 
New  York  Central  Bail  Boads,  in  case  he  availed  himself  of 
the  contract  within  three  days,  and  made  the  journey  by  a 
continuous  trip.  It  was  assumed  that  the  agent  selling  the 
ticket  had  authority  to  bind  the  Hudson  river  and  New  York 
Central  roads,  and  the  question  was  made  to  turn  upon  the 
contract  The  ticket  was  produced  and  given  in  evidence  by 
the  plaintiff,  and  it  furnished  the  evidence  of  the  contract.  It 
was  the  only  evidence  furnished  by  the  plaintiff  to  the  defend- 
ant of  the  right  of  the  former  to  remain  in  the  cars.  The 
defendant  recognized  the  contract,  and  claimed  that  it  gave 
to  the  plaintiff  no  right  to  a  seat  and  passage  in  the  cars,  at 
that  time.  If  the  ticket  is  to  b^egarded  as  the  evidence  of 
the  contract,  and  the  contract  was  not  illegal,  then  I  confess 
that  I  am  unable  to  take  any  other  view  than  that  taken  at 
the  circuit.  The  contract  conferred  upon  the  plaintiff  a  right 
of  passage,  to  be  exercised  within  three  days,  and  during  a 
continuous  trip,  only. 

The  plaintiff  took  a  seat  in  the  cars  and  was  carried  to  Al- 
bany. Instead  of  proceeding  on  to  Buffalo  in  the  cars  of  the 
New  York  Central  Bail  Boad  Company,  he  left  the  cars,  re- 
mained in  Albany  six  or  seven  days,  and  then  took  the  cars 
and  claimed  the  right,  under  the  contract,  to  be  carried  to 
Buflhlo,    He  certainly  hi^  no  such  right  tmdar  the  contract. 
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BB  I  coDstrue  it.  Had  the  rail  roads  the  right  to  make  such 
contract  ?  Was  the  contract  legal  ?  I  confess  I  am  not  aUe 
to  see  any  reason  why  they  had  not  the  right  to  make  such 
contract,  and  why  it  was  not  legal  They  were  common  car- 
riers of  passengers,  and  had  a  right  to  make  any  special  con- 
tract not  nnreasonahle  and  illegal  May  not  common  carriers 
of  passengers  say,  to-day,  or  this  week,  we  will  carry  you,  a 
passenger,  over  our  route,  for  a  sum  specified,  though  to-mor- 
Tow,  or  next  week,  our  price  may  be  double  the  sum  we  will 
now  accept  ?  If  this  right  is  taken  away  from  rail  road  com- 
panies, or  common  carriers,  what  power  wiU  they  have  to  pro- 
tect themselves  against  overloading?  It  is  claimed  that 
having  once  receive  the  fare  established  at  any  given  time, 
for  a  passage  from  one  place  to  another,  the  person  paying  the 
fare  will  be  entitled  to  the  passage  at  any  future  time,  what- 
ever may  have  been  the  terms  of  the  contract,  as  to  the  time 
within  which  the  passage  should  be  made.  Establish  this  as 
a  principle,  and  the  right  of  passage  may  be  claimed  by  such 
numbers  upon  a  particular  day  or  occasion,  as  te  render  it  im- 
possible for  the  carrier  to  perform  his  contract.  The  contract 
for  passage  may  be  made  at  a  time  when  the  fare,  by  the 
stage,  or  cars,  is  very  low,  and  its  execution  be  claimed  at  a 
future  time  when  the  reasonable  fare  is  much  higher ;  or  the 
tickets  may  be  purchased,  as  in  this  case,  when  competing 
roads  have  reduced  temporarily  the  fare,  and  the  passage 
may  be  claimed  weeks  or  months  after  the  fare  has  been 
greatly  increased.  In  short  I  know  of  no  reason  why  the  car- 
rier may  not,  by  agreement,  provide  that  the  passage  shall  be 
made  within  a  time  specified  and  in  one  continuous  trip.  As 
it  is  the  duty  of  a  common  carrier  to  carry  the  passenger,  the 
terms  of  the  coatract  as  to  the  time  and  the  trip  should  be 
reasonable. 

In  Cfheney  v.  Boston  and  Maine  Bail  Boad  Company^  (11 
Met  121,)  the  plaintiff  purchased  a  ticket  for  a  passage  from 
Dunham  to  Boston.  It  was  a  rule  of  the  defendant,  that  a 
passenger  should  go  through  in  the  same  train  of  cars.    The 
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plaintiff,  after  taking  his  seat,  was  so  informed,  and  remon^ 
ttrated.  He  stopped  at  an  intermediate  plaoOi  and  irent 
aboard  of  the  next  train  and  was  required  to  pay  fare  again. 
The  action  was  for  money  had  and  received,  and  for  breach 
of  contract  The  court  held  that  the  plaintiff  conld  not  re» 
cover.  This  case  is,  in  principle,  in  point  (See  aiso  Pierce 
on  Am,  Bail  Boad  Law^  491. 

If  I  am  right  as  to  what  the  contract  was,  and  that  it  was 
not  illegal,  then  the  plaintiff  was  not  rightfally  in  the  car  af- 
ter refusing  to  pay  fare,  and  the  conductor  was  right  in  remov- 
ing him.  {8es9.  Laws  1850,  p.  231,  §  35.)  I  have  examined 
Quimby  v.  VanderbiU,  (17  N.  Y.  Bq).  306,)  cited  by  the 
plaintiff's  counsel,  and  the  effect  here  giv^n  to  the  ticket  as 
evidence  of  the  contract  is  not  in  conflict  with  the  opinion  in 
that  case. 

The  motion  for  a  new  trial  must  be  denied* 

[Ebib  asvsBAL  Tbbx,  Maj  14, 1800.    Jforrtift,  Dan$  and  tOrowmr,  JnstioaiL] 


Leslie  vs.  Mabshall  and  others. 

A  tMtator,by  his  will,  devised  to  his  wife,  for  life,  certain  real  esUte.  Ho 
made  other  devises,  and  then  devised  and  bequeathed  one  third  part  of  the 

'  rest,  residue,  remainder  and  reversion  of  his  estate,  real  and  personal,  to  M., 
the  defendant,  and  to  the  heirs  of  her  body  forever;  and  in  case  of  her 
death  without  issue  then  living,  he  devised  and  bequeathed  her  said  portioo, 
to  be  divided  in  equal  parts,  to  the  Trustees  of  the  Theological  Seminary  of 
Auburn,  and  to  the  Trustees  of  the  Bufiklo  Orphan  Asylum,  in  fee  forever, 
for  the  uses  and  purposes  contemplated  by  their  respective  charters.  Ho 
then  devised  and  bequeathed  to  C.  and  the  heirs  of  his  body,  forever,  another 
third.  And  in  case  of  C.'s  death  without  issue  then  living,  the  tettator  de- 
vised and  bequeathed  his  said  portion,  to  be  divided  in  equal  parts,  to  tho 
Trustees  of  the  Theological  Seminary,  and  to  the  Trustees  of  tbo  said  Or- 
phan Asylum,  in  fee,  forever,  for  the  like  uses  and  purposes.  The  widow 
died  in  1866,  and  C.  died  in  1867  without  issue  then  living.  The  Tmatoes 
«f  the  Thtfologi€Sl8emfmu7  claimed,  under  tbo  wiU,  ooe  listh  of  the  VHt, 
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neidne,  remainder  and  reverBion  of  the  estate,  and  the  plaintiff,  who  was  a 
sister  of  C,  claimed  it  as  heir  at  law  of  0.  At  the  death  of  the  testator  the 
Theological  Seminary  was  not  anthorized,  by  its  charter,  or  by  statute,  to 
take  real  estate  by  devise,  bnt  it  had  capacity  to  do  so  at  the  time  of  the 
death  of  C. 

Bddt  1.  That  the  estate  attempted  to  be  deyised  to  the  Theological  Seminary 
was  not  an  executory  devise,  but  was  a  contingent  remainder,  and  would 
hare  been  such  at  common  law. 

2.  That  inasmuch  as  the  Theological  Seminary  had  no  power  to  take,  at  the 
time  of  the  testator's  death,  and  the  testator  did  not  contemplate  that  any 
additional  capacity  should  be  conferred  upon  it,  to  enable  it  to  take  such 
remainder,  the  deyise  to  the  Trustees  of  the  Theological  Seminary  was  Toid. 

8.  That  the  Trustees  of  the  Theological  Seminary  had  no  title  to,  or  interest 
in,  the  real  estate  of  the  testator;  but  that  the  plaintiff  was  seised  in  fee,  as 
the  heir  of  C,  of  the  one  half  of  the  undivided  third  devised  to  C. 

All  the  contingencies  upon  which  an  estate,  created  by  will,  is  to  depend,  must 
be  contained  in  the  will ;  and  the  courts  cannot  change  the  estate,  by  incor- 
porating any  other  contingency  or  condition.    Per  Mabvin,  J. 

APPEAL  from  a  judgment  in  an  action  for  the  partition  of 
real  property.  Bela  D.  Coe  made  and  published  his  last 
will  and  testament,  and  died  in  November,  1852,  leaving  a 
widow  him  surviving.  He  devised  to  his  wife,  for  and  dur- 
ing her  natural  life,  certain  real  estate.  He  made  other  de- 
vises, and  then  devised  and  bequeathed  one  third  part  of  the 
rest,  residue,  remainder  and  reversion  of  his  estate,  real  and 
personal,  to  his  wife's  sister,  Mellicent  D.  Marshall,  and  to 
the  heirs  of  her  body  forever,  and  in  case  of  her  death  without 
issue,  then  living,  he  devised  and  bequeathed  her  said  portion, 
to  be  divided  in  equal  parts,  to  ^'  The  Trustees  of  the  Theo- 
logical Seminary  of  Auburn  in  the  State  of  New  York,''  and 
to  the  trustees  of  the  Bu£Falo  Orphan  Asylum,  in  fee  forever^ 
for  the  uses  and  purposes  contemplated  by  their  respective 
charters. 

He  then  devised  and  bequeathed  to  his  nephew  Edward  B. 
Ooe  and  the  heirs  of  his  body,  forever,  another  third.  And 
in  case  of  his  death  without  issue  then  living,  he  devised  and 
bequeathed  his  said  portion,  to  be  divided  in  equal  parts,  to 
the  Trustees  of  the  Theological  Seminary,  and  to  the  Trus- 
tees of  the  said  Orphan  Asylum,  in  fee,  forever,  for  the  like 
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11868  and  parpo6e8.  Mrs.  Coe  died  in  April,  1855.  Edward 
B.  Coe  died,  as  the  case  finds,  September  18th,  1857,  without 
issue  then  living.  The  ^'  Trustees  of  the  Auburn  Theological 
Seminary''  claimed  under  the  will,  one  sixth  of  the  "  rest,  resi- 
due, remainder  and  reversion  of  the  estate  ;"  and  the  plaintiff, 
who  is  a  sister  of  Edward  B.  Coe,  claimed  it  as  heir  at  law  of 
Edward.  The  decision  of  the  special  term  was  in  favor  of  the 
claim  of  the  seminary,  from  which  the  plaintiff  appealed  to 
the  general  term. 

Cox^  for  the  plaintiff, 

John  Porter  J  for  the  Theological  Seminary. 

Oeo,  Wadsworthy  for  the  Buffido  Orphan  Asylum. 

By  the  Court,  Mabyik,  J.  The  question  in  this  case  is, 
whether  the  ^'  Trustees  of  the  Theological  Seminary  of  Au- 
burn, in  the  State  of  New  York ''  had  capacity  to  take  by  de- 
vise, the  remainder,  under  the  will  There  is  no  ambiguity 
in  the  will ;  no  construction  is  called  for.  The  intention  of 
the  testator  is  entirely  clear.  It  was  his  intention  that  the 
Theological  Seminary,  upon  the  happening  of  the  contingency 
specified  in  the  will,  should  take  the  equal  one  half  of  the  one 
third  devised  to  Edward  B.  Coe. 

The  Theological  Seminary  was  incorporated  in  1820.  It 
was  not  expressly  authorized  by  its  charter,  or  by  statute,  to 
take  real  estate  by  devise.  By  the  statute  of  wills  and  testa-r 
ments,  (2  B.  S.  57,  §  3,)  '^  No  devise  of  real  estate  to  a  cor-: 
poration  shall  be  valid  unless  such  corporation  be  expressly 
authorized  by  its  charter,  or  by  statute,  to  take  by  devise." 
(See  Theological  Seminary  of  Auburn  v.  OhUds^  4  Faige, 
419.) 

We  are  referred  to  Sees.  Laws  of  1840,  oh.  318,  and  Sees, 
Laws  of  1841,  ch.  261,  and  it  is  argued  that  by  these  statutes 
the  seminary  was  authorized  to  take  title  to  real  estate  b^ 
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devise.  By  the  first  of  these  acts,  real  and  personal  property 
may  be  granted  and  conveyed  to  any  incorporated  college  or 
other  literary  incorporated  institution  in  this  state,  to  be  held 
in  trust  for  certain  specified  purposes  i  1st  To  establish  and 
maintain  an  observatory.  2d.  To  found  and  maintain  pro- 
fessorships and  scholarships.  3d.  To  provide  and  keep  in  re- 
pair a  place  for  the  burial  of  the  dead.  4th.  For  any  other 
specific  purposes  comprehended  in  the  general  objects  author- 
ized by  their  respective  charters.  By  the  latter  act  devises  of 
r^  estate  in  trust,  for  the  purposes  for  which  trusts  are  au- 
thorized under  the  act  of  1840,  are  authorized. 

In  the  present  case  the  devise  was  not  in  trust  for  any  of 
the  purposes  specified  in  the  act  of  1840.  In  my  opinion, 
without  discussing  the  question,  these  statutes  do  not  aid  the 
defendant. 

Tkis  brings  us  to  the  act  of  March,  1857,  amending  the  act 
incorporating  th^  Theological  Seminary,  and  authorizing  a 
devise  of  real  estate  to  the  institution,  to  be  held  in  trust  for 
the  uses  and  purposes  of  the  act  amended,  with  a  limitation 
not  necessary  to  be  noticed  here.  Thus  it  will  be  seen  that 
at  the  time  Bela  D.  Coe  died,  the  defendant,  a  corporation, 
was  not  authorized  by  its  charter  or  by  statute  to  take  real 
estate  by  devise.  It  was  so  authorized  at  the  time  Edward 
B.  Coe  died,  and  the  question  is,  did  this  corporation  take  the 
remainder  ? 

It  is  said  by  the  defendants'  counsel,  that  the  devise  in 
question,  by  the  common  law,  was  an  ea:e<mtory  devise^  and 
tiiat  under  our  revised  statutes  it  is  denominated  a  remainder. 
It  is  then  conceded  that  when,  in  an  executory  devise,  the 
commencement  of  the  estate  devised  is  not  expressly  deferred 
to  a  future  period,  the  devise  must  be  to  a  person  capable  of 
taking  at  the  death  of  the  testator ;  but,  it  is  insisted  that 
when  a  fature  time  is  mentioned  when  the  estate  is  to  com- 
mence, the  devise  is  good  as  an  executory  devise,  if,  when  the 
time  arrives,  the  devisee  is  capable  of  taking ;  and  it  is  daim- 
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ed  that  such  is  the  character  of  the  present  case.  Borne  au- 
thorities are  cited^  which  will  be  hereafter  noticed. 

At  present  it  may  be  serviceable  to  ascertain  the  nature  of 
ih^  estate,  according  to  the  statute  "  Of  the  creation  and  di- 
vision of  estates.'^ 

A  future  estate  is  an  estate  limited  to  commence  in  pos- 
session at  a  future  day,  either  without  the  intervention  of  a 
precedent  estate,  or  on  the  determination,  by  lapse  of  time  or 
otherwise,  of  a  precedent  estate  created  at  the  same  time. 
When  a  future  estate  is  dependent  on  a  precedent  estate,  it 
may  be  termed  a  remainder,  and  may  be  created  and  trans- 
ferred by  that  name.  Future  estates  are  either  vested  or  con- 
tingent. They  are  vested  when  there  is  a  person  in  being  who 
would  have  an  immediate  right  to  the  possession  of  the  lands, 
upon  the  ceasing  of  the  intermediate  or  precedent  estate. 
They  are  contingent  while  the  person  to  whom,  or  the  event 
upon  which  they  are  limited  to  take  effect,  remains  uncertain. 
(1  -8.  8.  723,  §§  10,  11,  13.)  Expectant  estates  are  descend- 
ible, devisable  and  alienable  in  the  same  manner  as  estates  in 
possession.  (Id.  725,  §  35,)  When  an  expectant  estate  is 
created  by  devise,  the  death  of  the  testator  shall  be  deemed 
the  time  of  the  creation  of  the  estate.  (§  42.)  It  should  have 
been  previously  noticed,  that  estates  in  expectancy  are  divided 
into  estates  commencing  at  a  future  day,  and  reversions. 

In  the  case  we  are  considering  the  estate  was  in  expectancy, 
to  commence  at  a  future  day,  depending  upon  a  precedent  es- 
tate. It  was  contingent,  as  the  event  upon  which  it  was  to 
take  effect  remained  uncertain,  viz.  the  death  of  Edward  B, 
Coe,  without  issue  then  living.  It  was  descendible,  devisable 
and  alienable  in  the  same  manner  as  estates  in  possession.  It 
was  created  at  the  time  the  testator  died.  Such,  clearly,  would 
have  been  the  estate  if  the  devisee  had  had  capacity,  by  its 
charter  or  by  statute,  to  take  the  estate  devised.  But  the 
devisee,  the  "  Seminary,"  had  no  such  capacity.  It  existed 
as  a  corporation,  but  without  the  capacity  to  take  real  estate 
by  devise.    If  the  estate  now  claimed  ever  had  an  existenoef 
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it  was  created  ai  the  death  of  the  testator.  It  does  not  follow 
firom  this  that  the  devise  of  an  expectant,  contingent  estate, 
will  be  void  unless  the  devisee  is  in  existence  and  capable  of 
taking  the  estate  at  the  death  of  the  testator.  The  contin- 
gency upon  which  the  estate  is  made  to  depend,  may  not  hap- 
pen until  long  after  the  death  of  the  testator.  But  the  par«> 
ticular  contingency  must  be  specified  in  the  will,  and  if  it  is 
such  as  may  happen  and  does  not  violate  law,  then  upon  its 
happening,  the  estate  will  vest. 

In  the  case  under  consideration,  the  devise  to  the  corpora* 
tion  was,  upon  the  contingency  of  the  death  of  Edward  B. 
Coe  without  issue  then  living.  It  was  not  made  upon  the 
contingency  that  the  ^'  Trustees  of  the  Theological  Seminary 
at  Auburn,  in  the  state  of  New  York,''  should  acquire  capa^ 
city  to  take  real  estate  by  devise,  or  this  particular  estate. 
And  herein, is  an  important  difference  between  this  case  and 
Inglis  V.  The  Trustees  of  the  Bailor's  Snug  Harbor ^  (3  Pet. 
99.)  In  that  case  the  testator  died  in  1801.  The  devise  was 
to  the  chancellor  of  the  state  of  New  York  and  several  others, 
officially  named,  and  their  respective  successors  in  office,  upon 
certain  trusts  specified.  The  testator  declared  it  to  be  his 
last  will  and  devise,  in  case  what  he  had  specified  could  not  be 
l^ally  done  according  to  his  intention,  by  such  trustees,  with«> 
out  an  act  of  the  legislature,  that  the  trustees  should,  as  soon 
as  possible,  apply  for  an  act  of  the  legislature  to  incorporate 
them  for  the  purposes  specified.  The  trustees  did  apply  for 
an  act  of  incorporation,  which  was  granted,  declaring  such 
trustees  and  their  successors  a  Corporation,  capable  in  law  of 
holding  and  disposing  of  the  estate  devised,  according  to  the 
intention  of  the  will,  and  declaring  the  same  to  be  vested  in 
them  and  their  successors  in  office,  for  the  purposes  expressed 
in  the  wilL  It  was  held,  rejecting  the  mode  first  pointed  out 
for  carrying  the  intention  of  the  testator  into  effect,  that  the 
devise  was  valid  as  an  electttory  devise  to  a  corporation  to  he 
created  by  the  legislature,  td  be  composed  of  the  several  offi- 
cers designated  in  the  will  as  trustees  to  take  the  estate  and 
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execute  the  trast  (Id.  pp.  114,  115.)  '^  It  is/'  says  Jostioe 
Thompson,  ^^a  devise  to  take  effect  upon  condition  that  the 
legislature  shall  pass  a  law  incorporating  the  trustees  named 
in  the  will."  "  Every  executory  devise  is  upon  some  condition 
or  contingency,  and  takes  effect  only  upon  the  happening  of 
such  contingency ;  as  in  the  case  put,  of  a  devise  to  a  feme 
sole  upon  her  marriage^  the  devise  depends  upon  the  condition 
of  her  afterwards  marrying." 

Would  the  devise  in  the  present  case  to  the  defendant  have 
been  regarded,  at  common  law,  as  an  executory  devise?  I 
think  not  I  think  it  would  be  classed  as  a  contingent  re- 
mainder, which  is  defined  by  Mr.  Feame  {Contingeni  Bemainr 
dersy  4,)  to  be  a  remainder  limited  so  as  to  depend  on  an  event 
or  condition  which  may  never  happen  or  be  performed,  or 
which  may  not  happen  or  be  performed  till  after  the  determi- 
nation of  the  preceding  estate.  He  divides  them  into  four 
sorts ;  1st  When  the  remainder  depends  entirely  on  a  contin- 
gent determination  of  the  preceding  estate.  It  is  not  neces- 
sary to  notice  the  second  and  third.  The  4th  is  when  the 
person  to  whom  the  remainder  is  limited  is  not  yet  ascertained, 
or  not  yet  in  being.  (1  PoweU  on  Dev.  206.)  The  case  we 
are  considering  comes  clearly  within  this  definition.  The  re- 
mainder was  to  depend  entirely  upon  the  contingent  determi- 
nation of  the  preceding  estate  of  Edward  B.  Coe.  It  is  not  a 
case  where  the  person  to  whom  the  remainder  was  limited, 
was  not  ascertained  or  not  m  being.  The  devisee  was  known ; 
it  was  in  being.  It  was  a  corporation,  but  without  capacity 
to  take  real  estate  by  devise. 

"  An  executory  devise  is  a  limitation  by  will  of  a  future 
estate  or  interest  in  land,  which  cannot,  consistently  with  the 
rules  of  law,  take  effect  as  a  remainder ;  for  nothing  has  been 
better  settled  than  this,  (and  indeed  it  has  been  remarked  as 
a  rule  without  exception,)  that  where  (^  devise  is  capable,  ac- 
cording to  the  state  of  the  object  at  the  death  of  the  testator, 
of  taking  effect  as  a  remainder,  it  shall  not  be  construed  to  be 
an  executory  devise."    (2  Powell  on  Dev.  237.)    The  author 
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in  this  place  adds,  that  a  remainder  may  be  described  *to  be  a 
limitation  immediately  expectant  on  the  natural  determioa- 
tion  of  a  particular  estate  of  freehold  limited  by  the  same  in- 
stmment.  A  devise  to  the  children  of  A.,  who  has  no  chQd 
at  the  death  of  the  testator^  or  to  the  heirs  of  the  body  of  B., 
a  person  then  living,  is  executory.  Here  A.,  having  no  chil- 
dren when  the  testator  died,  and  as  there  could  be  no  heirs 
of  B.  while  he  was  living,  the  objects  of  the  testator's  bounty 
did  not  exist  at  the  titne  of  his  death.  A  devise  is  executory 
when  made  to  a  person,  whether  in  being  or  not,  to  take  effect 
at  a  given  period  after  the  death  of  the  testator,  or  at  the 
death  of  a  dranger.  (Id,  238,  and  cases  died,)  If,  however, 
it  is  to  take  effect  ilpon  the  death  of  the  person  having  the 
immediate  precedent  estate,  it  will  not  be  an  executory  devise, 
but  a  remainder. 

In  the  case  we  are  considering,  no  future  time,  after  the 
death  of  the  testator,  was  mentioned,  when  the  estate  should 
commence  J  nor  Was  it  made  to  commence  at  the  death  of  a 
stranger;  nor  Was  it  postponed  to  a  day  beyond  the  death  of 
Edward.  On  the  contrary,  it  was  to  commence  upon  the  death 
of  Edward,  (in  whom  the  estate  was  to  vest  after  the  termi« 
nation  of  Mrs.  Coe's  life  estate,)  without  issue  then  living. 
In  my  opinion,  at  common  law,  such  an  estate  would  be  a 
contingent  remainder. 

The  testator  did  not  contemplate  thut  the  Theolc^cal  Sem- 
inary should  do  any  thing  after  his  death,  or  that  any  thing 
should  happen  to  enable  it  to  take  real  estate  by  devise.  He 
probably  supposed  it  had  the  capacity  to  take,  and  he  made 
no  provision  for  a  contingency  of  incapacity,  as  in  the  case  in 
3  Peters^  (supra.)  Thus  a  devise  to  the  first  son  of  A.  when 
he  shaU  haDe  one,  is  a  good  future  executory  devise.  (1  8aXk. 
226,  229.)  In  Bate  v.  Norton^  {T,  Baym.  82,)  the  devise  was 
to  one  of  a  class  of  daughters,  who  should  marry  with  a  Nor- 
ton, within  fifteen  years.  In  Gore  v.  Ghre,  (2  P.  Wms.  28, 
63 ;  Cruise^  Devise^  ch.  18,  §  14,)  the  devise  was  to  the  chil- 
dren of  a  person  having  no  children  at  the  death  of  the  testator. 
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In  Porter's  caae^  (1  Coke's  Rep.  24^)  the  devise  was,  in  ef- 
fect, to  9k  future  oorporation,  and  it  could  not  take  effect  with«> 
ont  the  creation  of  such  corporation  after  the  death  of  the  tes- 
tator. See  the  remarks  upon  this  case,  (3  Peters,  115,  116,) 
and  also  the  remarks  upon  the  case  of  the  Baptist  Association 
T.  Saris  Eoirs,  (4  WhecA,  1,)  showing  the  distinction  between 
it  and  the  case  in  Peters,  which  latter,  as  I  have  already 
stated,  was  upheld  as  an  executory  devise  to  a  corporation  to 
he  created  by  the  legislature,  upon  the  application  of  the  trus- 
tees, as  directed  by  the  testator,  in  his  will. 

In  my  opinion  the  estate  attempted  to  be  created  in  the 
seminary  was  a  contingent  remainder,  and  would  have  been 
such  at  common  law.  I  am  also  of  the  opinion  that  all  the 
contingencies  upon  which  an  estate,  created  by  will,  is  to  de- 
pend, must  be  contained  in  the  will,  and  that  we  cannot  change 
the  estate  by  incorporating  any  other  contingency  or  condition. 
Indeed  the  statute,  after  declaring  how  a  future  contingent 
estate  may  be  created,  that  is,  whilst  the  person  to  whom,  or 
the  event  upon  which  the  estate  is  limited  to  take  effect,  re- 
mains uncertain,  declares  all  expectan^estates  not  enumerated 
and  defined,  abolished.  The  testator  did  not  contemplate  that 
any  additional  capacity  should  be  conferred  upon  the  devisee 
to  enable  it  to  take  this  remainder.  If  these  views  are  cor- 
rect, it  follows  that  the  devise  was  void,  as  the  devisee  had 
no  power  to  take  at  the  time  the  testator  died. 

I  have  referred  to  our  statute  relating  to  wills  of  real  prop- 
erty, in  which  it  is  declared  that  no  devise  of  real  estate  to  a 
corporation  shall  be  valid  unless  such  corporation  be  expressly 
authorized  by  its  charter,  or  by  statute,  to  take  by  devise. 
(2  JS.  8.  57,  §  3.)  It  is  not  claimed  that  the  devise  is  valid 
unless  the  corporation  had  capacity  to  take  by  devise  at  the 
time  the  testator  died ;  or  unless  the  devise  was  executory,  so 
that  the  power  necessary  might  be  conferred  upon  the  corpo- 
ration before  the  happening  of  the  contingency  upon  which 
the  estate  was  to  depend.  As  has  been  already  said,  the  will 
contains  no  contingency  touching  any  future  power  to  be  con- 
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feired  upon  the  corporation,  so  as  to  bring  it  within  the  prin- 
ciple upon  which  the  case  in  3  Peters  was  decided  And  I 
may  be  pennitted  to  express  serious  doubts  whether  a  devise 
Upon  such  a  contingency  would  be  valid,  in  the  face  of  our 
statute  of  wills.    I  shall  not  discuss  the  question. 

The  judgment  should  be  modified,  so  as  to  declare  that "  The 
tPmstees  of  the  Theological  Seminary  of  Auburn  in  the  State 
of  New  York"  have  no  title  or  interest  in  the  real  estate 
sought  to  be  partitioned,  and  that  the  plaintiff,  Mellioent  A. 
Leslie,  is  seised  in  fee,  as  the  heir  of  Edward  B.  Coe,  her 
brother,  of  the  said  one-sixth,  the  one  half  of  the  undivided 
tiiird  devised  to  ESdward. 

[Ebis  Osvbbal  Tbbx,  May  14, 1860.    Jfomn,  Dcms  and  Qrover,  Justices.] 


Bbwbdict  v8.  Howard. 


Where  a  tenant  in  common  of  personal  property,  consisting  of  shingle  mills  or 
machines  and  of  a  clapboard  or  siding  mill,  and  an  engine  &c.  used  for  op- 
erating such  machinery  and  manufacturing  lumber,  removes  such  property 
out  of  the  bililding  in  which  it  is  situated,  and  puts  up  the  mills  and  engine 
in  a  building  of  his  own,  in  another  town,  several  miles  distant,  and  uses 
the  same  there,  in  the  manufacture  of  his  own  lumber,  this  is  such  a  de- 
struction of  the  property  held  in  common  as  will  support  an  action  by  a  co- 
tenant,  for  the  conversion  thereof. 

APPEAL  from  a  judgment  entered  upon  the  report  and  de- 
cision of  a  referee.    The  facts  appear  sufficiently  in  the 
opinion. 

A.  Lanningy  for  the  plaintiff. 

OamHock  d  Hedly,  for  the  defendant. 

By  the  Oourt^  Mabvin,  J.    The  referee  decided  that  the 
property  was  personal ;  that  the  parties  to  the  action  were 
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tenants  in  common ;  and  that  the  plaintiff  bad  not  prored 
0nch  a  conversion  of  the  property  by  the  defendant  as  entitled 
him  to  maintain  the  action,  and  for  that  reason  nonsuited  the 
plaintiff.  To  this  decision  the  plaintiff  excepted.  The  prop- 
erty consisted  of  two  shingle  mills  or  machines  and  a  clap- 
board or  siding  mill.  The  property  as  a  whole,  was  sitnate  in 
the  town  of  Bolivar,  upon  premises  leased,  and  is  spoken 
of  by  the  witnesses  as  the  mill.  A  witness  describes  it: 
**  There  was  a  building  framed  covering  the  mill ;  the  bed  of 
the  arch  was  made  of  logs ;  they  were  buried  in  the  ground, 
and  on  them  a  stone  arch ;  it  was  built  in  the  usual  way  of 
such  mills ;  there  were  two  shingle  machines  and  one  clap- 
board machine,  all  run  by  the  same  power  and  all  fastened  to 
the  building ;  the  boilers  were  second-hand  boilers,  about  30 
inches  in  diameter,  and  about  16  feet  long,  one  flue  in  each 
boiler.  The  whole  concern,  building  and  all,  was  worth  $2500 ; 
the  machinery  alone  some  $1800. 

The  property,  which  belonged  to  the  plaintiff  and  defend- 
ant as  tenants  in  common,  consisted  then,  as  I  understand  it,  of 
the  property,  as  described  by  the  witness,  erected  for  use  in  a 
particular  place,  worth  as  a  whole  from  $2500  to  $3000,  ac- 
cording to  the  statement  of  witnesses.  The  defendant  became 
a  tenant  in  common  with  the  plaintiff,  by  purchase  at  a 
sheriff's  sale  of  the  interest  of  one  Woodard  a  former  tenant 
in  common.  He  removed  all  the  property  except  the  build- 
ing, and  put  the  mills  up  in  a  frame  of  his  own,  upon  his  own 
premises,  in  the  town  of  Amity,  in  the  same  county,  several 
miles  from  its  previous  location ;  and  after  so  erecting  the 
mills  (or  machinery)  upon  his  own  lands,  he  used  the  mills  in 
the  manufacture  of  his  own  lumber ;  and  this  was  the  conver- 
sion complained  of.  The  witnesses  speak  of  the  value  of  the 
mill  as  it  was  located,  and  of  the  benefit  derived  from  its  lo- 
cation ;  one  of  them  valuing  such  benefits  at  from  $500  to 
700,  and  the  building  and  arch  at  $300,  and  the  machinery 
at  $1400  or  $1500. 

It  is  well  settled  that  one  tenant  in  common  cannot  main- 


SRIE— MAY*  1860.  57I 


Benedict  v.  Howard. 


tain  an  action  for  the  conyersion  of  the  common  proparty, 
against  his  co-tenant,  unless  such  co-tenant  has  lost,  sold  or 
destroyed  the  property,  and  the  defendant,  in  this  case,  relies 
npon  this  principle  for  protection ;  and  the  referee  mast  have 
found  that  there  had  been  no  sale,  loss  or  destruction  of  the 
property  by  the  defendant. 

It  seems  to  me  that  I  should  have  held  that  the  defendant 
had  destroyed  the  property.  The  property  to  owned  by 
these  tenants  in  commoh  Was  called  a  mill  or  mills.  There 
was  a  framed  building,  an  engibe  with  boilers,  &c.,  and  two 
shingle  machines,  and  a  clapboard  machine  or  mill,  all  run 
by  the  same  power,  and  fastened  to  the  building,  worth  as  a 
Whole,  at  the  phce  of  location,  from  $2500  to  $3000.  It  was 
located  where  it  was  for  a  particular  purpose*'-^ manufacturing 
lumb^.  It  was  upon  lease  lands ;  the  lease  having  between 
two  and  three  years  to  run,  at  a  rent  of  $500  a  year.  The 
defendant  took  out  all  the  machinery,  the  engine,  &c. ;  in 
short  removed  all  of  the  property  except  the  mere  frame,  and  in 
doing  so  reduced  the  value  of  the  property  as  a  whole  from 
one  third  to  one  half.  He  took  these  mills,  so  called,  and  the 
engines,  &c.  and  put  them  up  in  a  building  of  his  own,  upon 
his  own  land,  in  another  town,  a  distance  of  several  miles  from 
the  place  where  the  property  as  a  whole  had  been  previously  en- 
joyed by  the  tenants  in  common.  It  seems  to  me  that  this 
was  a  destructiota  of  th^  pt'operty  as  common  property.  Its 
value  to  the  plaintiff  was  greatly  diminished.  It  was  valua- 
ble to  hiip  for  the  purposes  of  manufacturing  lumber  where  it 
was,  but  when  removed  to  another  place  and  put  up  there  it 
ceased  to  be  of  any  value  to  him.  Indeed  he  could  make  no 
use  of  it  without  Ibeing  a  trespasser.  Again,  the  character  of 
the  property  had  been  changed  from  personal  to  real,  and  the 
plaintiff  could  not  repossess  himself  of  it  without  tearing  it 
out  of  the  buildiiig  into  which  it  had  been  fastened.  And 
had  he  attempted  to  do  this  he  would  have  been  a  trespass^*. 
The  reason  of  the  rule  why  one  tenant  in  common  cannot 
maintain  an  action  against  his  co-tenant  for  taking  exclusive 
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possesnon  of  the  property  fails  in  this  case.  Snppose  there 
are  tenants  in  common  of  a  quantity  of  bricks  and  one  of  them 
takes  the  bricks  and  constructs  a  house  with  them,  will  he  not 
be  liable  ?  The  bricks  are  not  lost  or  sold,  but  they  are  de- 
stroyed as  personal  property. 

I  think,  in  this  case,  as  I  understand  the  facts,  the  referee 
should  have  regarded  the  property  as  destroyed.  (See  WU-- 
mm  V.  Beed,  8  John.  175 ;  Shddon  v.  Skinner,  4  Wend.  530 ; 
Co.  Liu,  200,  a  and  b ;  Agnew  v.  Johneon,  17  Penn.  B.  373.) 
Fanning  v.  Ld.  Orenville,  (1  Taunt,  241)  is  not  in  point.  The 
whole  was  not  destroyed,  it  was  devoted  to  a  proper  purpose^ 
yiz.  made  into  oil,  which  the  plaintiff  could  take.  I  think  the 
judgment  should  be  reversed,  and  there  should  be  a  new  trial, 
costs  to  abide  the  event. 

[Ebib  Qbnbbal  Tbbm,  May  \4t,  1860.    Jforptiii  DanU  and  Qrover^  Jnatices.] 


Jacob  Sharp  v8.  The  Matob  &o.  of  the  Citt  of  New  York. 

The  act  of  the  legislature,  ol  April  19, 1869,  "  to  enable  the  superyison  of  the 
city  and  county  of  New  York  to  raise  money  by  tax,"  was  not  onconstita- 
tional  as  containing  matters  not  embraced  in  its  title. 

The  statute  does  not  require  that  the  comptroller,  upon  an  application  made 
by  him,  under  the  6th  section,  to  open  and  reTerse  a  judgment  obtained 
against  the  city  by  collusion  or  f^ud,  shall  show  by  affidavit  the  growndt 
on  which  his  opinion,  of  the  existence  of  collusion  or  Araud,  is  formed. 

The  act,  being  one  for  the  benefit  of  the  public,  and  intended  to  prevent  fhiud, 
should  be  liberally  construed. 

The  making  of  the  application  by  the  comptrollet,  he  being  a  sworn  officer  of 
the  city,  should  be  considered  sufficient  evidence,  in  itself,  that  he  has  rea- 
son to  believe  the  cause  exists  which  the  statute  requires,  to  warrant  hia 
action. 

An  allegaUon,  by  the  comptroller,  in  his  affidavit,  that  he  believes  that  the 
claim  upon  which  the  action  is  based,  is  unfounded  and  fhiudnlent,  la  amply 
sufficient  to  enable  him  to  take  the  neoeasaiy  steps  to  move  the  court  as 
provided  for  in  the  statute. 

THIS  was  a  preliminary  motion,  in  behalf  of  the  defendants, 
to  compel  the  referee  to  ptepare  a  statement  and  caae,  and 
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Other  parties  to  fomifih  the  neoesaarj  papers,  &o.  therefor,  in 
order  to  move  to  open  and  reverse  the  judgment  obtained 
against  the  defendants  in  this  snit,  pnrsnant  to  the  5th  section 
of  chapter  489  of  the  laws  of  1859.  {Laws  of  1859,  p,  1123.) 
The  motion  was  founded  upon  an  affidavit  of  one  of  the  attor- 
neys for  the  defendants,  stating  that  the  motion  to  open  and 
reverse  the  judgment  recovered  in  this  case  could  not  be  fully 
and  finally  heard,  nor  all  the  circumstances  upon  which  the 
right  to  recover  in  this  action  depends  be  fully  developed, 
without  a  statement  or  case  to  be  prepared  by  the  referee, 
showing  all  the  proceedings  and  evidence  upon  the  trial  before 
him ;  and  that  such  a  statement  or  case  was  essential  to  the 
proper  hearing  and  determination  of  the  motion.  Also  upon 
copies  of  a  letter  addressed  by  the  defendants'  attorneys  to  the 
referee,  M.  G.  Harrington,  Esq.  requesting  him  to  furnish  them 
with  a  statement  of  all  the  evidence  given  on  the  hearing,  and 
of  the  admissions  made  thereon  by  the  counsel,  with  all  ob- 
jections, rulings  and  exceptions  made  and  taken  on  the  hear- 
ing ;  so  that  the  said  statement  might  form  a  complete  case, 
such  as  would  be  made  on  reviewing  the  decision  of  the  referee, 
in  the  action,  including  the  points  of  counsel,  the  names  of 
the  counsel  who  appeared,  &c. :  and  of  the  answer  of  the  ref- 
eree, declining  to  furnish  such  statement,  &c. 

For  the  motion,  Wm.  Curtis  Noyes^  in  behalf  of  the  Mayor 
&c.  of  the  city  of  New  YorL 

Opposed,  David  Dudley  Fidd,  for  the  plaintiff,  Jacob  Sharp. 

Wm.  FvMerton,  for  the  corporation  counsel,  Bichard  Bus- 
teed,  Esq. 

B.  Busteedy  in  person. 

Ikorahav,  J.  In  this  case  a  judgment  was  recovered 
against  the  defendants  for  damages,  in  consequence  of  a  defect 
of  title  to  cert^  portions  of  the  slip  now  used  for  the  Wall 
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atreet  ferry,  amoanting  to  $40,953.56.  The  comptroller  of 
the  city  now  moyes  for  an  order  to  open  and  review  the  judg- 
ment, under  the  provisions  of  the  statute  passed  at  the  last 
session  of  the  legislature.  The  present  motion  is  a  preliminary 
one,  asking  for  an  order  on  the  referee,  to  fumiBh  a  statement 
and  case  showing  the  proceedings  before  him  on  the  refbrenoe 
in  this  action.  The  plaintiff  and  defendants,  by  their  counsel, 
object  to  the  authority  of  the  comptroller  to  make  this  appli- 
cation on  these  papers.  This  objection  involves  a  construetion 
of  the  statute  under  which  the  application  is  made.  By  this 
statute  (Law8  of  1859,  §  5,  p.  1127)  it  is  provided  as  follows : 
<<  Whenever  the  comptroller  of  the  said  city  shall  have  reason 
to  believe  that  any  judgments  now  of  record  i^nst  the  mayor 
&C.  of  New  York,  or  which  may  hereafter  be  obtained  against 
them,  shall  have  been  obtained  by  collusion  or  founded  in 
fraud,  he  is  hereby  authorized  and  required  to  take  all  proper 
and  necessary  means  to  open  and  reverse  the  same,''  &a. 

The  first  objection  taken  to  this  motion  is,  that  the  act  is 
unconstitutional,  because  it  contains  matters  not  embraced  in 
its  title.  The  title  is  "  An  act  to  enable  the  supervisors  &c. 
to  raise  money  by  tax.''  The  2d  section  provides  for  raising 
money  to  pay  judgments  then  existing ;  the  3d  section  pro- 
vides for  raising  money  to  pay  judgments  thereafter  to  be  re- 
covered. 

It  wIm  necessary,  in  making  such  provisions,  to  enable  the 
proper  officers  of  the  city  to  guard  against  the  applications  of 
such  moneys  to  the  payment  of  any  other  judgments  than  those 
which  were  legally  fk  charge  against  the  city.  The  mode 
adopted  for  that  purpose  was  immaterial.  Whether  the  comp- 
troller, or  any  other  officer,  was  authorized  to  ascertain  that 
such  judgments  were  properly  recovered,  before  payment,  it 
was  a  necessary  incident  to  the  previous  provisions  for  their 
payment,  and  was  intended  to  confine  such  payments  to  judg- 
ments fiedrly  recovered  against  the  city.  It  was  not  a  different 
subject,  but  a  provision  by  which  the  city  authorities,  before 
paying  IJie  moneys  to  be  raised  by  tax,  should  have  the  means 


NEW  YORK— NOVEMBER,  1869.  675 

Sharp  «.  Blayor  dtc  of  New  York. 

of  asoertaining  tliat  the  jadgments  so  paid  were  reaDy  da& 
It  was  no  more  a  violation  of  the  constitutional  provision  on 
that  subject,  to  provide  for  ascertaining  before  payment  that 
the  judgment  was  a  valid  judgment,  than  it  was  to  insert  a 
jK'Ovision  that  the  moneys  so  to  be  raised  by  tax  should  not 
be  expended  for  any  other  purpose.  Both  provisions  were 
proper  and  necessary  to  confine  the  payments  of  the  tax  to  the 
objects  for  ¥(hich  the  moneys  were  intended  to  be  raised. 
(4  Sdden,  241.) 

It  is  also  objected,  that  on  the  papers  presented,  the  comp- 
troller does  not  show  a  case  entitling  him  to  employ  other 
counsel  than  the  counsel  for  the  corporation. 

The  affidavit  on  which  this  motion  is  founded,  is  made  by 
the  comptroller,  and  states  the  recovery  of  the  judgment,  on 
the  report  of  a  referee ;  that  no  consent  was  given  to  the  ref- 
erence ;  that  the  corporation  counsel  has  declined  to  make  a 
case,  or  bill  of  exceptions,  or  take  any  steps  to  review  the  de- 
cisions of  the  referee ;  that  the  comptroller  believes  the  claim 
on  which  the  action  was  based,  is  unfounded  and  fraudulent, 
and  that  a  good  defense  exists  thereto.  He  further  states  that 
the  recoveiy  of  such  judgment  requites  the  action  of  the  comp- 
troller under  the  statute,  &c.  The  right  to  make  this  appli- 
cation and  employ  special  counsel  therefor,  depends  upon  this 
fact  only,  viz :  whether  the  comptroller  has  reason  to  believe 
that  any  such  judgment  has  been  obtained  by  collusion  or  is 
founded  in  fraud.  What  has  caused  such  belief  is  not  required 
to  be  stated ;  nor  is  it  necessary  for  him  to  disclose,  as  a  pre- 
liminary statement  to  authorize  him  to  act,  what  was  the  op- 
eration of  his  mind  in  arriving  at  such  a  conclusion,  nor  what 
acts  particularly  led  him  to  such  a  belief.  The  words  used 
are  so  indefinite  as  almost  to  amount  to  an  authority  to  the 
comptroller  to  act  on  his  own  judgment  in  any  case.  Whether 
it  is  necessary  for  him  to  show  by  affidavit  that  he  has  come 
to  the  conclusion  that  there  was  qoUusion  or  fraud,  is  hardly 
necessary  to  be  decided  now.  But  considering  that  the  comp- 
troller is  a  sworn  offiicer  of  the  city ;  and  that  the  ff^'^^ii^Hfcf 
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beneficial  one,  intended  to  protect  the  tre&aury  againrt  firand, 
and  only  reachee  jndgments  obtained  by  collusion  or  fraud,  in 
my  judgment  it  diould  be  Yery  liberally  construed.  The  ap- 
plicatiop  of  the  comptroller  under  such  circumstances,  even 
without  an  express  charge  of  collusion  or  fraud,  should  be  con- 
sidered sufficient  evidence  that  he  had  reason  to  belieye  that 
the  case  on  which  he  makes  the  motion  comes  within  the  pro- 
visions of  the  statute*  In  this  case,  however,  the  affidavit  of 
the  comptroller  shows  affirmatively  that  he  has  reason  to  be- 
lieve that  the  claim  is  founded  in  fraud,  because  he  says  in  that 
affidavit — "  That  deponent  believes  that  the  claim  upon 
which  the  action  was  based,  is  unfounded  and  fraudulent'' 
Such  a  statement  is  amply  sufficient  to  enable  him  to  take  the 
necessary  steps  to  move  the  court,  as  is  provided  for  in  that 
statute.  The  object  of  this  motion  is  to  compel  the  referee 
to  make  a  statement,  or  case,  of  the  proceedings  before  him, 
and  to  fhmish  copies  of  the  pleadings,  papers,  &c  used  in  the 
cause — or  to  compel  the  parties  to  furnish  such  copies.  I  am 
not  satisfied  that  such  a  case  could  properly  be  made  for  such 
a  purpose.  The  statute  has  provided  a  way  in  which  the  ref- 
eree can  be  compelled  to  give  evidence  of  any  matter  within 
his  knowledge,  (if  he  refrues  to  do  it  voluntarily,)  by  compel- 
ling him  to  appear  before  a  judge  of  the  court,  or  a  referee, 
and  submit  to  an  examination  under  oath.  For  the  purpose 
of  a  motion,  such  is  the  only  oounse  which  appears  to  be  proper 
to  obtain  his  testimony.  A  statement  made  by  him  not  un- 
der oath  could  hardly  be  proper  to  be  used  as  evidence.  It  is 
not  within  the  ordinary  duty  of  a  referee,  and  could  not  be 
considered  as  rendered  under  the  oath  he  took  as  referee. 

Nor  do  I  think  the  papers  show  a  case  warranting  the  order 
asked  for  against  the  parties,  as  to  copies  of  the  papers.  No 
application  appears  to  have  been  made  to  the  corporation 
counsel,  for  si^ch  papers.  They  are  public  documents,  moet^ 
if  not  all  of  them,  properly  belonging  in  the  department  of 
which  the  comptroller  is  the  head,  and  I  cannot  suppose  that 
the  corporation  counsel  would  for  a  moment  refuse  copies  of 
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such  papers  to  the  comptroller  if  he  applied  therefor.  It  is 
apparent  from  the  correspondence,  which  was  read  on  this  mo- 
tion, that  there  was  a  difference  of  opinion  between  these  offi- 
cers as  to  the  precise  mode  in  which  the  comptroller  should 
proceed,  and  from  an  unwillingness  on  the  part  of  the  counsel 
to  allow  another  officer  of  the  city  government  to  control  him 
in  the  management  of  what  peculiarly  belonged  to  his  depart- 
ment, unless  in  the  matters  particularly  provided  for  by  law. 
As  that  point  has  now  been  adjudicated  by  the  court,  I  should 
be  unwilling  to  believe  that  officer  would  refuse  an  application 
on  behalf  of  the  comptroller,  for  such  papers,  but  on  the  con- 
trary, I  presume,  as  avowed  on  the  motion,  that  he  will  fur- 
nish to  the  counsel  all  such  papers,  on  application  therefor. 
The  plaintiff's  counsel  also  referred  to  an  opinion  expressed 
by  the  comptroller,  in  one  of  his  letters  addressed  to  the  cor- 
poration counsel,  in  which  he  stated  that  he  did  not  know  of 
any  facts  going  to  establish  either  collusion  or  fraud,  and  urged 
that  as  a  reason  why  this  motion  should  be  denied.  It  is  suf- 
ficient to  say,  in  answer  to  that  objection,  that  such  letter  was 
written  in  July  last.  What  other  facts  have  come  to  his 
knowledge  since  are  not  known,  but  when  he  states  under  oath 
that  he  believes  such  claim  is  unfounded  and  fraudulent,  I 
am  bound  to  suppose  that  since  writing  that  letter,  he  has  ob- 
tained information  justifying  him  in  making  that  allegation. 
My  conclusions  in  r^ard  to  this  statute  are— - 

1st  That  the  statute  does  not  require  that  the  comptroller 
should  show  by  affidavit  the  grounds  on  which  his  opinion 
was  founded  of  the  existence  of  collusion  or  fraud. 

2d.  That  the  act  being  one  for  the  benefit  of  the  public, 
and  intended  to  prevent  fraud,  should  be  liberally  construed. 

3d.  That  the  making  of  the  application  by  the  comptroller, 
he  being  a  sworn  officer  of  the  city,  should  be  considered  suffi- 
cient evidence  in  itself  that  he  had  reason  to  believe  that  the 
cause  exist^  which  the  statute  required,  to  warrant  his  action. 

I  have  avoided  the  expression  of  any  opinion  on  the  merits 
of  this  motion,  because  the  same  was  not  argued  before  me, 
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and  such  opimon  more  properly  belongs  to  the  jndge  before 
whom  the  motion  shall  be  brought  on.  I  thinki  however,  so 
much  of  the  motion  as  asked  for  a  postponement  of  the  ^rgu* 
ment  upon  the  merits,  until  the  necessary  evidence  frop  the 
referee  can  be  obtained,  should  be  granted.  To  enable  the 
counsel  for  the  comptroller  to  obtain  such  evidence,  the  other 
motion  should  be  directed  to  be  heard  on  the  15th  of  Novem* 
ber  instant,  at  12  M.  Copies  of  all  afiSdavits  and  papers  to 
be  used  thereon,  in  addition  to  those  already  served,  to  be 
served  on  the  plaintiff's  attorney  four  days  prior  thereto. 
No  costs  granted  on  this  motion. 

[Nbw  Tobk  BPBCiAif  Tbbx,  November  1, 1S69.    Ingrakam,  Jiutioe.] 


Jacob  Sharp  vs.  Thk  Matob  &a  of  thb  City  of  New  Yobbl 

The  supreme  court  has  power  to  relieye  a  party  to  aD  action  pending  in  it  from 
a  Judgment  or  order  obtained  against  him  bj  reason  of  the  negligence,  ig- 
norance or  fraud  of  his  attorney. 

The  modem  practice  is  for  the  court  to  relieve  the  client,  without  reference  to 
the  responsibility  of  the  attorney,  when  a  proper  case  for  granting  relief  is 
established. 

Although  the  legislature 'has  conferred  on  the  department  presided  over  by 
the  corporation  counsel,  in  the  dty  of  New  York,  the  management  of  aU 
civil  actions  brought  by  and  against  the  city,  and  he  is  therefore  not  bound 
to  conform  to  the  directions  of  either  the  mayor  or  comptroller,  nor  to  fol- 
low their  advice,  yet  the  right  conferred  upon  the  corporation  counsel  does 
not  place  him  beyond  the  control  and  direction  of  the  court,  if  it  appears 
that  his  ^tioD,  Or  omission  to  act,  is  injurious  to  the  city. 

It  is  the  right  of  the  city  officers  to  apply  to  the  court  for  protection,  and  it  is 
the  duty  of  the  court  to  grant  it,  if  it  is  made  to  appear  that  the  conduct  of 
the  counsel  is  prejudicial  to  the  rights  of  the  city. 

Where,  upon  an  application  made  by  the  comptroller  of  the  city  of  New  York. 
to  set  adde  a  Judgment  obtained  against  the  city  for  over  |40,000,  on  the 
ground  of  fraud  and  collusion,  it  appeared  from  the  affidavit  of  the  comp- 
troller that  the  claim  on  which  the  action  was  based  was  unfounded  and 
flraudulent,  and  that  a  good  defense  existed  against  the  same ;  and  it  was 
ihown  that  the  corporation  oomisel  had  omitted  to  prove  iniportant  fiur^ 
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upon  the  trial  which  it  was  his  duty  to  prove ;  that  the  qaestioos  arising  in 
the  case  were  so  important,  ain4  involTed  in  so  much  donht,  as  not  only  to 
Justify  hat  to  require  counsel  to  take  the  opinion  of  the  general  term  upon 
them ;  hut  that  although  the  comptroller  and  the  mayor  had,  after  the  ren- 
dition of  the  judgment,  applied  to  the  corporation  counsel  to  appeal  frgm 
the  same,  to  the  general  term,  he  had  refused  to  do  so;  H  was  kM  that  a 
Judgment  recoTered  under  these  circumstances  should  not  he  permitted  to 
stand ;  and  the  same  was  ordered  to  he  set  aside. 

When  an  action  has  heen  referred,  and  tried  hy  the  referee  upon  the  firsts,  and 
a  report  made  hy  him,  and  a  new  trial  is  ordered,  it  is  not,  ordinarily,  proper 
to  send  it  hack  to  the  same  referee. 

The  general  practice  is,  to  vacate  the  order  of  reference,  on  granting  a  new 
trial,  on  the  application  of  either  party,  and  to  refer  it  to  a  new  referee,  if 
the  cause  is  referable,  or  to  retain  it  in  court  if  it  is  not. 

Whether  a  referee  shall  he  retained  or  removed,  when  a  new  trial  is  orderedi 
is  a  question  addressed  to  the  discretion  of  the  court ;  and  from  the  dedsloa 
thereon  no  appeal  lies,  it  setms. 

When  a  cause  is  referahle  only  on  consent,  and  the  court  sees  fit  to  take  it 
from  the  referee  appointed  therein,  it  cannot  supply  the  vacancy.  Hence 
the  case  must  go  back  upon  the  calendar,  or  be  deemed  and  treated  as  an 
arbitration. 

r[IS  wag  an  appeal  from  an  order  made  at  a  special  term^ 
vacating  a  judgment  recovered  by  the  plaintiff,  Sharp, 
against  the  defendants,  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York,  for  $41,^5.88.  The  application 
was  made  by  Robert  T.  Haws,  comptroller  of  the  city,  in  be- 
half of  the  corporation,  under  the  5th  section  of  the  act  of 
April  19, 1859,  '^to  enable  the  supervisors  of  the  city  and 
county  of  New  York  to  raise  money  by  tax,''  and  was  founded 
upon  an  affidavit  made  by  him  (among  other  papers)  in  which 
he  stated,  that  he  had  been  comptroller  of  the  city  of  New 
York  since  the  first  of  January,  1859  ;  that  he  had  been  in- 
formed and  believed  that  a  judgment  had  been  recovered  in 
this  action  for  the  sum  of  $41,^5.88,  on  the  first  day  of 
June,  1859,  as  appears  by  the  record  of  the  judgment ;  that 
the  action  was  commenced  before  this  deponent  came  into  of- 
fice, and  appeared  to  have  been  referred  on  the  18th  Septem- 
ber, 1858,  to  M.  G.  Harrington,  Esq. ;  that  no  consent  ap- 
peared to  have  been  given  to  the  reference,  and  the  deponent 
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believed  that  none  was  given  ;  that  the  defense  of  the  action 
was  managed  by  the  corporation  counsel  and  his  assistants, 
and  that  he  had  declined,  although  requested  by  the  deponent 
and  the  mayor,  to  make  a  case  or  bill  of  exceptions,  or  to  take 
any  other  steps  to  review  the  decision  of  the  referee ;  that  an 
execution  had  been  issued  upon  the  judgment  and  is  now  in 
the  hands  of  the  sheriff,  who  had  levied  upon  and  was  threat- 
ening to  advertise  the  property  of  the  city,  to  satisfy  the  judg- 
ment ;  that  deponent  believed  that  the  claim  upon  which  the 
action  was  based  wad  unfounded  and  fraudulent ;  that  a  good 
defense  existed  and  still  exists,  against  the  same  ;  that  the 
said  defense  was  not  properly  6r  fully  brought  before  the  re- 
feree ;  and  that  the  recovery  of  the  said  judgment  required 
the  action  of  the  deponent,  as  comptroller,  under,  and  that  it 
is  a  case  within,  the  fifth  section  of  the  act  entitled  '^  An  act 
to  enable  the  supervisors  of  the  city  and  county  of  New  York 
to  raise  money  by  tax,"  passed  April  19th,  1859,  and  that  the 
said  judgment  ought  to  be  set  aside,  or  its  execution  suspend- 
ed, the  order  of  reference  set  aside,  and  the  defendants  permit- 
ted to  defend  the  action  anew.  That  the  resolution  reducing 
the  rent  of  the  ferry  in  question  in  this  action,  was  passed 
upon  the  application  of  the  ferry  company,  and  was  in  writing, 
and  that  reports  were  made  upon  it  in  both  branches  of  the 
common  council.  That  although  the  resolution  itself  was 
given  in  evidence  before  the  referee,  yet,  neither  the  said  ap- 
plication, nor  the  said  reports,  nor  the  proceedings  of  the  com* 
mon  council  leading  to  the  resolution,  were  given  in  evidence. 
That  deponent  was  advised  and  believed,  that  all  such  evidence 
was  competent  and  admissible,  and  ought  to  have  been  put  in ; 
and  he  was  also  advised  by  his  counsel  that  the  defendants  have 
a  good  and  substantial  defense  upon  the  merits  of  the  said  ac- 
tion, and  he  verily  believed  the  same  to  be  true.  That  he« 
the  deponent,  under  and  by  virtue  of  the  said  fifth  section  of 
the  said  act,  had  retained  attorneys  and  counsel,  to  take  all 
proper  and  necessary  means  to  open  and  reverse  the  said  jadg* 


NEW  YOBK— MAY,  1860.  581 


Sharp  V,  Mayor  Ac  of  New  York. 

ment,  and  to  use  the  name  of  the  said  mayor,  aldermen  and 
commonalty  for  that  purpose. 

The  following  opinion  was  deliyered  by  the  judge  who  heard 
the  motion  at  the  special  term,  on  deciding  the  same : 

Clkrkb,.J.  ''By  the  6th  section  of  an  act  entitled  'An 
act  to  enable  the  supervisors  of  the  city  and  county  df  New 
York  to  raise  money  by  tax/  {Laws  of  1859,  p.  1127,)  the 
comptroller  of  the  city,  when  he  has  reason  to  believe  that  any 
judgments  of  record  against  the  mayor  &c.,  or  which  may 
thereafter  be  recovered  against  them,  have  been  obtained  by 
collusion,  or  founded  in  fraud,  not  only  is  authorized,  but  re»« 
quired,  to  take  all  proper  and  necessary  means  to  open  and 
reverse  the  same,  and  to  use  the  name  of  the  mayor,  aldermen 
and  commonalty,  and  to  employ  counsel  for  that  purpose. 

The  first  question  which  arose  in  my  mind  when  this  mo* 
tion  was  commenced  before  me  was,  whether  a  judgment  could 
be  opened  on  an  application  made  by  the  comptroller,  pursu- 
ant to  this  statute,  when  no  collusion  or  fraud  has  been  directly 
and  affirmatively  shown,  but,  nevertheless,  palpable  error  in 
the  proceedings,  and  palpable  inadvertence  and  misconception 
of  duty  on  the  part  of  the  defendants'  counsel 

The  comptroller  swears  that  the  action  is  unfounded  and 
fraudulent,  and  this  belief,  whether  afterwards  substantiated 
by  direct  proof  or  not,  is  a  sufficient  justification  to  him  for 
instituting  the  proceeding.  For  this  he  is  responsible  to  no 
one  ;  if  he,  sincerely  entertaining  the  belief,  brings  the  case 
before  the  court,  and,  on  the  motion,  circumstances  are  dis- 
closed, not  amounting  to  collusion  or  fraud,  except  such  fraud 
as  may  be  inferred  from  the  manner  in  which  the  reference 
was  obtained — not  amounting  even  to  intentional  breach  of 
duty  in  any  respect  on  the  part  of  the  defendants'  counsel,  but 
to  gross  error  and  mistake,  by  which  a  judgment  for  a  large 
amount  has  been  rendered  against  the  defendants,  and  the  time 
for  remedying  the  error  by  appeal  has  been  allowed  to  elapse, 
is  it  not  the  duty  of  the  court,  now  that  the  case  has  been 
properly  and  l^ally  brought  before  it,  to  give  the  defendants 
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an  opportunity  of  being  again  heard  and  effectively  defended  ? 
Undoubtedly,  judgments,  as  I  said  on  a  former  occasion,  not 
djuasimilar  to  this,  should  not  hastily,  or  for  slight  causes,  be 
set  aside ;  but^  where  the  mistake  is  manifest,  and  where  an  er- 
roneous judgment  has  been  obtained,  through  the  inadvertence 
of  counsel,  or  any  other  cause,  which  the  defendant  himself  does 
not  directly  sanction,  the  administration  of  justice  can  never 
be  hindered  or  embarrassed  by  opening  the  judgment,  and  giv- 
ing the  defendant  an  opportunity  of  being  heard  before  the 
suitable  tribunal  There  are  many  reasons  which  satisfy  me 
that  the  judgment  in  this  action  should  be  opened ;  at  this 
time  and  place  it  is  not  necessary  that  I  should  enumerate,  or 
even  indicate,  all  of  thent  It  is  sufficient  to  mention  one : 
This  is  an  action  for  representations  by  the  defendants'  agents, 
in  relation  to  the  extent  of  a  right,  which  afterwards  proved 
to  be  false,  to  the  great  alleged  damage  of  the  plainti£ 

A  motion  was  made  by  the  plaintiff's  counsel  for  a  refer- 
ence, upon  an  affidavit  stating  that  the  trial  of  the  action 
would  occupy  a  long  time,  and  that  a  number  of  separate  and 
distinct  facts  would  have  to  be  proved  by  a  large  number  of 
witnesses.  The  notice  contained  the  name  of  the  person  whom 
the  plaintiff  wished  to  be  appointed  referee,  requiring  that  the 
whole  of  the  issues  in  the  cause  should  be  heard  and  determ- 
ined by  him.  This  motion,  it  appeared  from  the  order,  was 
opposed  by  the  counsel  of  the  corporation  ;  whether  he  actu- 
ally attended  to  contest  it)  so  that  the  judge  was  made  aware 
of  an  earnest  and  real  opposition,  I  am  not  informed  ;  but  it 
is  quite  certain  that  he  did  not  consent  in  writing,  so  that  the 
order,  to  all  intents  and  purposes,  was  a  compulsory  reference. 
Now,  although  by  section  270  of  the  code,  all  or  any  issues  in 
an  action,  whether  of  fact  or  law,  or  both,  may  be  referred 
upon  the  written  consent  of  the  parties,  section  271  provides 
that  no  reference  can  be  compulsorily  ordered — that  is,  with- 
out the  consent  of  both  parties — except  the  trial  shall  require 
the  examination  of  a  long  account;  in  which  case  the  referee 
may  be  directed  to  hear  and  decide  the  whole  issue ;  and  ex- 
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oept  where  the  taking  of  an  aooonnt  shall  be  neoessary  for  the 
information  of  the  court  before  judgment,  or  for  canying  the 
judgment  into  effect  The  order  of  reference  in  this  action 
could  have  been  granted  only  under  the  first  subdivision  of  the 
latter  section  (271) — that  is,  on  the  ground  that  the  trial  re- 
quired  the  examination  of  a  long  account  But  no  such  pre- 
tense is  set  forth  in  the  affidavit  on  which  the  application  is 
founded ;  it  only  states,  that  a  number  of  separate  and  distinct 
facts  will  have  to  be  proved  by  a  large  number  of  different 
witnesses.  Nor  does  it  appear  from  the  pleadings  that  the 
examination  of  a  long  account,  in  the  legitimate  sense  of  an 
account  J  could  be  involved.  The  plaintiff,  indeed,  states  by 
way  of  aggravation  of  damages,  that  he  was  obliged  to  expend 
large  sums  of  money,  and  to  contract  to  pay  large  sums  of 
money,  but  this  could  not  constitute  an  account  against  the 
defendants,  so  as  to  bring  it  within  the  policy  of  the  law, 
which  compels,  in  actions  growing  out  of  certain  dealings 
based  upon  an  express  or  implied  contract  between  the  parties 
to  an  action,  or  their  representatives,  a  departure  from  the  or- 
dinary method  of  trial  in  common  law  actions.  No  account 
of  this  description  can  be  necessary  in  an  action  of  tort,  or 
sounding  in  tort ;  indeed,  if  this  were  permitted,  that  provis- 
ion of  the  constitution,  declaring  "  the  trial  by  jury,  in  all 
cases  in  which  it  had  been  heretofore  used,  shall  be  inviolate 
forever,"  could  be  always  evaded.  That  is  a  constitutional 
right  which  cannot  be  too  faithfully  preserved ;  and  any  leg^ 
lative  provision  tampering  with  it  should,  at  the  least,  be  very 
strictly  construed.  Compulsory  references  should  be  rigor- 
ously confined  to  cases  invoking  the  examination  of  a  hona 
Jide  account  in  an  action  of  contract,  and  should,  also,  be  lit- 
erally and  truly,  a  long  account.  I,  therefore,  think  that  the 
couirt  which  granted  the  order  of  reference,  most  manifestly 
exceeded  its  power,  and,  as  I  believe  fit)m  some  misapprehen- 
sion, committed  a  grave  error.  It  would  not,  perhaps,  be 
proper  for  me,  sitting  at  special  term,  to  review  the  action  of 
another  judge  also  at  the  special  term,  even  in  cases  of  this 
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description,  where  the  order  is  yoidable.  But,  here  is  a  stat- 
ute oalliog  npon  the  courts  to  interpose,  as  if  in  an  emer- 
gency, and  requiring  a  certain  officer  different  from  the  head 
of  the  law  department  of  the  corporation,  to  make  the  appli- 
cation, and  questions  of  vital  impoi^noe,  in  which  the  interests 
of  nearly  a  million  of  persons  are  concerned ;  we  find  un- 
doubted and  flagrant  error,  forcing  the  trial  of  a  difficult  and 
complicated  cause  before  a  tribunal,  in  contravention  of  the 
constitution,  and  no  effort  made  to  rectify  the  wrong  by  ap- 
peal Shall  I,  under  such  circumstances,  hesitate  to  afford 
to  the  defendants  such  a  trial  as  they  are  constitutionally  en- 
titled to  ?  I.  am  confident,  if  the  judge  who  granted  the 
order  of  reference,  heard  the  motion,  which  I  am  about  to  de- 
cide, and  recalled  the  circumstances  under  which  it  was  grant- 
ed,  that  he  would  be  the  first  to  revoke  his  own  order,  and 
set  aside  the  judgment  founded  upon  it. 

As  I.  have  already  intimated,  it  is  unnecessary  to  consider 
the  other  objections  to  the  manner  in  which  this  judgment 
was  obtained.  :  The  order  of  reference  alone  would  be  &tal 
to  it. 

.  The  jcfedgnaent  must  be  set  aside,  and  the  order  of  reference 
xevd&ed,  with  costs.''  ^     . 

From  the  ord^  entered  upon  this  decision  the  plaintiff  ap- 
pealed to  the  general  term. 

David  Dudley  Fidd,  for  the  appellant 

Wm.  Curtis  Noyesj  for  the  mayor  &a  of  New  Yoric 

By  the  Courts  Mullin,  J.  This  court  has  power  to  relieve 
a  party  to  an  action  pending  in  it  from  a  judgment  or  order 
obtained  against  hinl  by  reason  of  the  negligence,  ignorance, 
or  fraud  of  his  attorney.  The  rule  formerly  was,  that  the 
party  injured  by  the  neglect  or  misconduct  of  his  attorney  was 
compelled  to  resort  for  relief  to  an  action  against  the  attcmiey, 
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unleflS  it  was  shown  that  the  attorney  was  insolvent,  in  which 
event  the  conrt  oonld  relieve.  The  remedy  by  action  was  a 
mere  illnsion,  even  against  a  solvent  attorney,  and  hence  the 
recent  and,  in  my  opinion,  the  more  just  practice  is  for  the 
ooart  to  relieve  the  client  withont  reference  to  the  responsi* 
bility  of  the  attorney,  when  a  proper  case  for  granting  relief 
18  established.  There  is  no  justice  in  permitting  one  party  to 
obtain  an  undue  advantage  over  another,  through  the  neglect 
or  misconduct  of  that  other's  attorney.  Courts  of  law  are  not 
to  be  used  by  parties  in  effecting,  through  the  forms  of  law, 
the  ruin  of  a  party  who  has  employed  an  incompetent,  negli- 
gent, or  unworthy  attorney.  It  is  only  when  the  courts  re- 
quire of  their  attorneys  and  suitors  the  exercise  of  entire  good 
faith  in  the  prosecution  or  defense  of  actions  that  they  dis- 
charge their  whole  duty  to  the  community. 

In  this  case,  the  comptroller  of  the  city  made  oath  that  the 
daim  on  which  the  action  is  based  was  unfounded  and  fraud- 
ulent, and  that  a  good  defense  existed  and  still  exists  against 
the  same.  It  further  appears  that  after  the  rendition  of  this 
large  judgment  against  the  city,  both  the  comptroller  and  the 
then  mayor  applied  to  the  corporation  counsel  to  appeal  from 
the  judgment,  entered  on  the  report  of  the  referee,  to  the  gen- 
eral term,  and  that  he  refused. 

The  legislature  had  conferred  on  the  department  presided 
over  by  the  corporation  counsel  the  management  of  all  civil 
actions  brought  by  and  against  the  city.  He  was  not  bound, 
therefore,  to  conform  to  the  directions  of  either  the  mayor  or 
comptroller,  nor  to  follow  their  advice.  Yet,  the  right  con- 
ferred upon  the  corporation  counsel  did  not  place  him  beyond 
the  control  and  direction  of  the  court,  if  it  appeared  that  his 
action,  or  omission  to  act,  was  injurious  to  the  city.  It  is  the 
right  of  the  city  officers  to  apply  to  the  court  for  protection, 
and  it  is  the  duty  of  the  court  to  grant  it,  if  it  is  made  to  ap- 
pear that  the  conduct  of  the  counsel  is  prejudicial  to  the  rights 
of  the  city. 

It  becomes  necessary  to  inquire  into  the  conduct  of  the  cor- 
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poration  oounsel^  in  order  to  ascertain  whether  the  rigfatg  of 
the  citj  have  been  neglected  or  nn&irly  yielded  in  their  de^ 
fense  of  this  action. 

I  will  not  go  into  a  history  of  the  case,  farther  than  to  re- 
fer to  one  or  two  facts  which  are  disclosed  by  the  papers,  and 
which  bear  on  the  question  nnder  consideratioii. . 

The  lease  obtained  by  the  plaintiff  recites  the  resolution  of 
the  common  council,  on  the  16th  June,  1892,  directing  the 
leasing  to  the  plaintiff  of  the  slip  at  the  foot  of  Wall  street,  or  so 
much  thereof  as  belongs  to  the  city.  The  lease,  which  i^  dated 
the  first  day  of  July,  conforms  to  the  resolution,  and  uses,  in 
the  leasing  danse,  the  tery  words  of  the  resolution^  The  same 
qualifying  words  are  used  again  in  the  habendum  clause,  tt 
is  further  provided  by  said  lease  as  follows :  "  And  it  is  here- 
by mutually  covenanted  and  agreed  by  and  between  the  par^ 
ties  to  these  presents,  and  these  presents  are  upon  the  express 
understanditig  that  nothing  herein  contained  shall  be  taken  or 
construed  to  operate  as  a  covenant  by  said  parties  of  the  first 
part,  or  their  successors,  for  possession  or  quiet  enjoyment  by 
said  party  of  the  second  part,  &c.  of  the  said  ferry  or  right  to 
ferriage,  nor  shall  the  same  be  taken  or  construed  to  interfere 
in  any  manner  with  any  previous  grants  or  rights,  made  by 
said  parties  of  the  first  part  «  »  «  «  nor  to  operate 
further  than  to  grant  the  possession  of  the  estate,  right,  title, 
or  interest,  which  the  said  parties  of  the  first  part  may  have^ 
or  lawfully  claim,  in  said  ferry  and  right  to  ferriage,  by  virtue 
of  their  charter,"  &c. 

The  plaintiff  covenanted  td  pay  to  the  city  $20,000  per  an- 
num rent  for  the  use  of  said  ferry,  in  quarter  yearly  payments* 
At  the  time  this  lease  was  applied  for,  one  Murray  had  or 
claimed  the  right  to  a  portion  of  the  slip,  which  rendered  the 
slip  useless  for  the  purpose  of  a  ferry.  The  right  of  Murray 
to  the  portion  claimed  by  him  was  established  by  a  judgment 
of  the  superior  court,  and  the  plaintiff,  in  order  to  get  the  use 
of  the  whole  slip,  rented  of  Murray  his  portion  of  the  slip  at 
the  annual  rent  of  $4000.    In  October,  1853,  parties  owning 
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the  whole  or  some  part  of  the  interest  of  the  plaintiff  under 
said  lease,  applied  to  the  eommon  council  to  reduce  the 
rent  of  the  slip,  and  it  was  reduced  to  $5000  per  annum. 
This  fact  was  set  up  in  the  answer,  hut  without  any  allega- 
tion as  to  whether  the  reduction  thus  made  was  in  considera- 
tion of  the  claim  of  Murray  to  said  slip.  And  it  is  certified 
by  the  referee  that  no  OTidence  whatever  was  given  on  that 
subject,  before  him. 

The  gravamen  of  the  plaintiff  ^s  action  is  the  misrepresenta- 
tion made  by  the  agents  of  the  city,  and  by  means  of  the  tnaps 
in  the  street  commissioner's  office,  that  the  city  owned  the 
whole  slip,  whereas,  in  truth  and  in  fact  a  portion  was  owned 
by  said  Murray.  The  referee  finds,  as  matter  of  fact,  that  the 
plaintiff  was  misled  in  regard  to  the  extent  of  the  city's  interest 
in  the  slip,  and,  as  matter  of  law,  that  the  possession  of  Mur- 
ray was  not  notice  to  the  plaintiff  of  his  (Murray's)  right. 

Without  deciding  now  whether  the  representations  of  the 
agents  of  the  city  were  binding  upon  it,  so  as  to  give  the 
plaintiff  a  right  of  action^  or  whether  the  possession  of  Mur- 
ray was  notice  to  the  plaintiffs  of  his  (Murray's)  right,  or 
whether  the  circumstances  attending  the  reduction  of  the  rent 
were  legitimate  evidence  in  the  cause,  or  how  far  they  might 
operate  by  way  of  defense  to  the  action,  it  seems  to  me  that 
each  and  all  of  the  questions  were  so  important^  and  involved 
in  so  much  doubt,  as  not  only  to  justify,  but  to  require  coun- 
sel to  take  the  opinion  of  the  general  term  upon  each  and  all 
of  them. 

So  large  a  claim  should  not  be  submitted  to,  unless  it  is 
based  upon  such  clear  principles  of  right  and  justice,  as  to  re- 
move any  serious  doubt  as  to  its  validity;  When,  therefore, 
the  comptroller  and  mayor  applied  to  the  corporation  counsel 
to  appeal  from  this  judgment,  it  was  a  request  which  he  was 
in  daty  bound  to  grant. 

It  seems  to  me  that  no  reason  has  been  given  why  a  judg- 
ment, recovered  under  these  circumstances,  should  be  permit- 
ted to  stand.    I  will  not  assume  to  say  whether  the  referee 
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was  right  or  wrong  in  his  decisions  on  the  legil  questions  in- 
volved, but  I  do  say  that  the  omission  to  prove  the  facts  and 
drcnmstanoes  attending  the  reduction  of  the  rent,  and  the 
motives  and  inducements  which  led  to  it,  was  a  violation  of 
professional  duty,  whidi  the  counsel  owed  to  his  client, 
the  city. 

I  concur  with  Judge  Ingraham,  in  his  views  as  to  the  con- 
stitutionality of  the  act  entitled  '^  An  act  to  enable  the  supers 
visors  of  the  city  and  county  of  N^w  York  to  raise  money  by 
taz,'^  being  chapter  489  of  Laws  of  1859.  The  provisions  re- 
lating to  applications  to  set  aside  judgments  recovered  against 
the  city,  are  germain  to  the  subject  matter  of  the  act,  as  dis- 
closed in  its  title,  and  although  the  act  may  apply  to  judg^ 
ments,  the  payment  of  which  are  not  provided  for  by  the  act 
in  question ;  yet  it  does  properly  apply  to  judgments  then 
and  thereafter  to  be  rendered,  and  thus  the  constitutional  ob- 
jection is  avoided.  If  any  provision  in  regard  to  the  setting 
aside  of  judgments  or  limiting  the  powers  of  the  corporation 
counsel,  could  be  incorporated  in  the  act  without  coming  in 
conflict  with  the  act,  t)ien  all  its  provisions  must  be  deemed 
to  be  in  force. 

I  do  not  deem  it  necessary,  .however,  to  pass  upon  the  con- 
stitutional question.  The  court  had,  and  has,  ample  power  to 
protebt  the  city,  as  it  protects  all  other  parties,  from  the  con- 
sequences of  the  misconduct  or  neglect  of  their  attorneys. 

I  am  of  the  opinion,  therefore,  that  the  order  of  the  special 
term,  setting  aside  the  judgment,  was  right.  It  is  due  to  the 
city  that  a  full  and  fair  opportunity  be  afforded  to  it  to  try 
the  case ;  but  it  seems  to  me  that  upon  the  papers  in  this 
case,  neither  the  plainti£F  nor  his  counsel  is  chai^geable  with  any 
fault  in  reference  to  the  judgment,  and  if  the  city  desires  to 
retry  the  cause,  it  should  pay  to  the  plaintiff  the  costs  of  the 
former  action  and  of  the  motion. 

When  an  action  has  been  referred,  and  ^ried  by  the  referee 
upon  the  facts,  and  a  report  made  by  him  in  the  cause,  and  a 
new  trial  is  ordered,  it  is  not  ordinarily  proper  to  send  it  back 
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to  the  same  referee,  and  for  very  obyioas  reasons — ^he  has  heard 
and  seen  the  parties  and  their  witnesses,  he  has  formed  his  es* 
timate  of  their  credibility  and  of  the  force  and  effect  of  their 
evidence,  and  the  defeated  party  enters  upon  a  new  trial  be* 
fore  him,  with  the  views  and  prejudices  of  the  referee  all 
against  him.  This  is  a  current  which  the  party  ought  not  to 
be  required  to  struggle  against.  The  parties  do  not  stand 
equal  before  the  referee.  He  is  not  indifferent  between  them. 
No  one  would  think  of  trying  a  cause  a  second  time  before  the- 
same  jury,  and  although  an  intelligent  referee  would  be  less 
likely  to  retain  or  act  on  his  convictions  received  on  the  tbrmer 
trial,  yet  he  is  but  a  man,  and  with  the  best  intentions,  he 
may  be  unable  wholly  to  lay  aside  or  forget  his  bias. 

For  these  reasons  the  practice  is  becoming  quite  general  to 
vacate  the  orders  of  reference  on  granting  a  new  trial  on  the 
application  of  either  party,  and  to  refer  it  to  a  new  referee,  if 
the  cause  is  referable,  or  to  retain  it  in  court  if  is  not 

Whether  a  referee  shall  be  retained  or  removed,  when  a  new 
trial  is  ordered,  is  a  question  addressed  to  the  discretion  of  the 
court,  and  the  decision  upon  which  it  seems  to  me  is  not  ap- 
pealable. 

This  action  was  referable  only  on  consent  When  the  court 
saw  fit  to  take  the  case  from  the  first  referee,  it  could  not  sup- 
ply the  vacancy,  and  hence  the  case  must  go  back  upon  the 
calendar,  or  be  deemed  and  treated  as  an  arbitration. 

It  has  not  been  suggested  that  this  action  had  been  turned 
into  an  arbitration  by  means  of  the  reference ;  and  if  not,  the 
order  of  the  judge  at  special  term,  setting  aside  the  order  of 
reference,  was  r^ular. 

The  order  appealed  from  must  be  affirmed. 

[Nbw  Tobk  Qivseal  Tsbk,  M«7  7, 1860,  JShUlmiand,  MUOm  9aA  Bcmr 
fuy,  JttsUcM.] 
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*^^^rM     ^^^^  ^  Stkvxkb  and  othera  vs.  Thb  Buffalo  and  New 
ll^HiB'O^  YoBK  CiTT  Rail  Boad  OoMPAinr  and  othBn. 

Am  beiWMn  mortgagees  and  JndgmeDt  crediton  or  pnichaaera,  the  rolliiig 
stock  of  a  rail  road  coinpany — si^ch  as  locomotire  engines,  tenders,  passeni 
ger,  freight  or  other  cars,  shop-tools  and  machinery  —  is  per$otuU  §tUsU  ; 
and  will  not  pass  as  r§(d  utaUf  or  fixtures,  nnder  a  mortgage  executed  by 
the  company ;  nor  can  it  be  held  by  the  mortgagee  by  Tirtne  of  his  mort- 
gage, as  personal  estate,  onless  he  has  caused  snch  mortgage  to  be  filed  as 
a  €haiid  wwrigmge,  according  to  the  proTisions  of  the  statute  relating  to 
chattel  mortgages. 

If  a  subsequent  judgment  creditor  levies  upon  such  rolling  stock,  and  seQs 
the  same,  by  yirtue  of  an  execuUon  issued  upon  his  Judgment,  the  purcha- 
ser  will  he  entitled  to  hold  the  same,  discharged  of  the  lien  of  the  prior 
mortgage.(a) 

Notice  to  a  Judgment  creditor,  of  an  existing  mortgage,  is  no  answer  to  hii 
oljection  that  the  mortgage  has  not  been  filed. 

APPEALS  by  the  plainti£fB,  and  by  the  defendant  Patchin, 
from  a  judgment  entered  upon  the  report  of  a  referee. 
The  action  was  brought  to  foreclose  a  mortgage  executed  by 
the  defendant^  The  Buffalo  and  New  Tork  City  Bail  Boad 
Company,  to  the  plaintiff  John  A.  Stevens,  as  trustee  for  the 
holders  of  certain  bonds  issued  by  the  said  rail  road  company, 
to  secure  the  payment  of  which  bonds  the  mortgage  was  exe- 
cuted. Answers  were  put  in  by  certain  of  the  defendants, 
among  whom  was  Patohln,  upon  which  issues  were  joined, 
and  the  cause  was  referred  to  the  Hon.  Joseph  G.  Mast^i  to 
try  the  issues  made  by  the  defendants  who  had  answered,  and 
to  compute  the  amount  due  on  the  mortgage,  and  make  the 
proper  examinations,  and  report  as  to  the  defendants  who  had 
failed  to  answer.  The  issues  were  tried  before  the  refaree^ 
who  made  his  report,  and  judgment  was  entered  thereon. 
The  facts  proved  oq  the  trial,  as  they  appeared  from  the  re- 
port of  the  referee  and  the  exceptions  of  the  respective  parties 
'  upon  which  they  have  appealed,  are  as  follows :   On  the  first 

day  of  November,  1852,  the  defendant,  The  Buffido  and  New 
Tork  City  Bail  Boad  Company,  executed  the  mortgage  in 
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qaestion  to  the  plaintiff  SteFens.  The  mortgage  contained 
recitals  setting  forth  the  facts  that  the  rail  road  company  was 
engaged  in  extending  and  constructing  its  road  from  Attica 
to  Buffido ;  that  for  that  purpose  the  company  had  resolved, 
in  pursuance  of  the  power  conferred  upon  it  by  law,  to  bor- 
row from  time  to  time  such  sums  of  money  as  it  should  deem 
best,  not  exceeding  five  hundred  thousand  dollars,  and  for  the 
security  of  such  loans  to  execute  and  issue  the  bonds  of  the 
company  for  one  thousand  dollars  each,  payable  on  the  first 
day  of  November,  1860,  with  coupons  attached  for  the  inter- 
est on  such  bonds  at  the  rate  of  seven  per  cent  per  annum, 
payable  semi-annually ;  that  the  bonds  were  to  be  all  equally 
secured  by  the  mortgage,  and 'to  be  in  the  form  set  out  in  the 
mortgage.  The  mortgage  contained  a  blank  form  of  the  pro- 
posed bonds,  which  contained  an  acknowledgment  of  indebt- 
edness on  the  part  of  the  company  of  one  thousand  dollars, 
payable  as  already  stated.  It  also  contained  a  statement  that 
the  bond  was  one  of  a  series  of  five  hundred  of  like  tenor,  date 
and  amount,  and  that  the  holder  was  entitled  to  the  security 
derived  from  a  mortgage  bearing  even  date  with  the  bond,  duly 
recorded,  on  all  the  lands  and  fixiuresy  and  qU  other  property 
and  appurtenances  of  the  company,  frpm  Attica  to  Buffalo, 
executed  to  John  A.  Stevens,  to  secure  the  payment  of  the 
bonds.  The  mortgage  then  proceeds  to  state  that  for  bet-  . 
ter  securing  the  persons  '^  who  shall  lend  the  said  money  or 
hold  the  said  bond^'  the  payment  of  said  money  with  inter- 
est, &C.,  the  company  grants  &c.  certain  real  estate  described 
in  the  mortgage,  extending  in  and  from  the  town  of  Attica  to 
a  point  in  the  city  of  Buffido  five  hundred  and  three  and  a 
half  (503|)  feet  easterly  from  the  easterly  line  of  Michigan 
street  in  said  city,  and  also  all  the  land  on  which  any  part  or 
portion  of  the  said  rail  road  &o.  of  the  company  ^^shaJl  or  y 
hereafter  may  be  constructedy"  between  the  last  mentioned 
point  and  the  said  easterly  line  of  Michigan  street,  and  ^^  all 
tolls,  incomes,  issues  and  profits  to  be  had  from  and  all  fran- 
chises relating  to  the  same,''  whenever  the  said  company 
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^^'  ^  thould  be  in  defiiiilt  in  making  said  payments,  &a,  and  aU 
the  locomotive  engines,  tenders,  passenger  cars,  freight  or  other 
cars,  shop-tools  and  machinery  now  owned,  *^or  heruf/ier  to 
be  acquired  and  owned"  by  said  company. 

The  mortgage  also  contained  a  covenant  that  the  money 
loaned  on  said  bonds  should  be  applied  in  good  faith  to  the 
construction  of  the  road,  and  that  the  company  would  execute 
such  further  assurances  as  should  from  time  to  time  be  neces- 
sary or  advised  by  the  counsel  for  the  mortgagee,  to  carry  out 
the  objects  of  the  mortgage,  or  to  enable  the  same  to  com- 
prise the  property  expressed  to  be  mortgaged  or  so  intended 
to  be,  whether  then  acquired  or  thereafter  to  be  acquired. 
The*mortgage  was  duly  proved  and  recorded  in  the  clerk's  of- 
fices of  the  several  counties  through  or  into  which  the  road  ' 
ran,  or  in  which  it  had  any  real  estate,  but  the  mortgage  was 
never  filed  as  a  chaitd  mortgage.  The  company  executed 
and  issued  five  hundred  bonds,  each  for  the  amount  and  in 
the  form  of  the  bond  set  forth  in  the  mortgage,  which  were 
numbered  from  one  to  five  hundred  inclusive,  and  negotiated 
them  to  divers  persons  who  advanced  money  upon  them,  whidi 
.was  necessary  to  complete  and  operate  the  road.  The  bonds 
were  mostly  negotiated  by  the  defendant  Patchin,  on  behalf 
of  the  company.  From  1848  to  1855  Patchin  was  a  director 
of  the  company,  and  its  chief  financial  officer.  Four  hundred 
and  ninety-two  of  the  bonds  so  executed  and  negotiated  were 
produced  and  proved  before  the  referee,  upon  which  there  was 
received  $492,000.  The  route  of  the  ndl  road  was  located 
before  the  mortgage  in  suit  was  executed,  and  was  subse- 
quently built  substantially  as  located  before  the  execution  and 
delivery  of  the  mortgage. 

Between  the  point  503^  feet  east  of  Michigan  street  and 
that  street  the  company  had  not  extended  the  road,  except  a 
temporary  track  about  80  feet  east  of  the  first  mentioned 
point,  on  the  lands  of  the  central  rail  road  company,  but  the 
company  had  acquired  all  the  lands  between  that  point  and 
Michigan  street,  except  three  small  lots.    The  title  to  most 
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of  said  lands  bad  been  acquired  before  the  execution  of  the 
mortgage.  Upon  a  part  of  the  lands  covered  by  the  moHgage 
there  were  liens  prior  to  the  mortgage,  which  Patchin  paid 
off  with  his  own  funds,  previous  to  August  19th,  1856.  He 
also  paid,  with  his  own  funds,  the  purchase  money  of  some  of 
the  lands  acquired  since  the  execution  of  the  mortgage,  and 
took  the  title  to  such  lands  in  his  own  name,  to  secure  the 
payment  of  the  purchase  money  advanced  by  him.  At  the 
time  of  the  delivery  of  the  mortgage  the  company  owned  six 
engines  and  tenders,  numbered  from  one  to  six ;  eight  passen- 
ger cars,  numbered  from  one  to  eight ;  four  baggage  cars, 
numbered  from  one  to  four ;  two  mail  cars,  numbered  one  and 
two  ;  and  thirty-five  freight  cars,  numbered  from  one  to  thir- 
ty-five. 

Subsequent  to  the  delivery  of  the  mortgage,  and  in  the 
course  of  a  year  thereafter,  the  company  purchased  other  en- 
gines and  cars,  some  of  which  were  not  in  existence  at  that 
time,  and  also  shop-tools  and  machinery.  Some  of  the  en- 
gines, six  in  number,  subsequently  acquired,  were  contracted 
for  when  the  mortgage  was  executed ;  four  other  engines,  and 
various  passenger  and  freight  cars,  hand  cars,  rolling  stock, 
tools  and  machinery  were  purchased  at  a  subsequent  time 
during  the  year,  and  put  upon  the  road  for  use,  and  have  ever  , 
since  that  time  been  used  there  by  the  company,  in  transact- 
ing its  ordinary  business,  and  have  never  been  used  any  where 
but  on  said  road,  except  that  some  of  the  cars  have  been  run 
from  Homellsville  (where  said  road  forms  a  connection  with 
the  New  York  and  Erie  Bail  Boad,)  to  New  York  and  back, 
in  the  transaction  of  business.  In  December,  1853,  Patchin 
recovered  a  judgment  against  the  company  for  $155,641.78, 
which  was  duly  docketed  and  executions  were  issued  thereon, 
upon  which  all  the  cars,  engines,  shop-tools  and  machinery 
then  belonging  to  the  company  were  seized  by  the  sheriff  to 
whom  such  executions  were  directed,  and  sold  at  sheriff's  sale, 
Patchin  being  the  purchaser.  The  directors  of  the  company 
recognized  and  sanctioned  this  sale  and  tbe  purchase  made  by 
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Patchin.  At  the  time  of  said  sale  the  company  had  no  funds 
or  means  to  pay  the  said  judgment  and  prevent  a  sale  of  the 
property. 

On  the  first  day  of  September,  1853,  the  company  executed 
to  the  plaintiff,  John  A.  Stevens,  a  mortgage  similar  in  its 
terms  and  objects  to  the  mortgage  in  suit,  upon  the  road  from 
Homellsville  to  Buffido,  including  the  branch  or  freight  track, 
with  all  the  appurtenances,  &c.  This  mortgage  also  included 
in  its  terms  the  rolling  stock,  tools  and  machinery,  &c.  In 
February,  1855,  an  action  was  commenced  for  the  foreclosure 
of  this  mortgage.  The  usual  judgment  for  sale  and  foreclo- 
sure was  obtained  in  that  action,  and  the  liens  and  claims  of 
Patchin  for  moneys  advanced  by  him  to  discharge  prior  liens 
upon,  and  to  pay  the  purchase  money  of,  certain  lands  inclu- 
ded in  both  mortgages,  as  hereinbefore  stated,  were  estab- 
lished by  the  said  judgment,  and  were  directed  to  be  paid  out 
of  the  first  moneys  arising  upon  the  sale  to  be  made  under 
said  judgment.  The  lands  of  which  Patchin  had  paid  the 
purchase  money  were  ordered  to  be  included  in  the  sale,  and 
if  any  other  person  than  Patchin  became  the  purchaser  he  was 
directed  to  quitclaim  to  such  purchaser.  The  rail  road  and 
rolling  stock  were  sold  under  this  judgment,  and  the  whole 
bid  off  by  A.  D.  Patchin,  to  whom  the  referee  executed  a  con- 
veyance. The  property  produced  on  such  sale  more  than  the 
costs  and  expenses  of  the  action  and  sale  and  the  preferred 
liens  of  Patchin.  The  latter  gave  to  the  referee  who  made  the 
sale  written  instructions  to  pay  the  bondholders  in  full  first, 
and  consented  to  receive  the  balance  of  the  proceeds  of  the 
sale  which  might  remain  after  the  bondholders  were  paid,  in 
full  satisfaction  of  the  sums  adjudged  to  bo  paid  to  him. 
Patchin  paid  upon  said  sale  the  costs  of  the  action  and  ex- 
penses of  the  sale,  and  delivered  to  the  referee  the  receipts  of 
the  bondholders  for  the  amount  of  the  proceeds  going  to  them, 
and  made  an  arrangement  with  them  simultaneously  with  the 
delivery  to  him  of  the  referee's  deed  of  the  real  and  personal 
property,  and  delivered  a  mortgage  to  James  Q.  King  and 
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William  C.  Pickersgill,  in  trust  to  secure  the  payment  of  the 
debts  due  to  the  bondholders.  Upon  these  &cts  the  referee 
decided  that  the  mortgage  in  suit  was  a  valid  and  subsisting 
lien  upon  that  part  of  the  company's  road  between  Attica  and 
Bu£falo,  and  upon  all  the  lands  described  in  the  mortgage, 
together  with  the  railways,  side  tracks,  branches  and  all  other 
fixtures  and  superstructures  and  erections  erected  upon  the 
lands  described  in  the  mortgage,  ai;d  upon  all  toUs,  incomes, 
issues  and  profits  to  be  liad  from,  and  all  franchises  relating 
thereto,  vnthout  respect  to  the  time  when  the  title  to  the  lands 
mentioned  in  the  mortgage  were  acquired  by  the  company; 
that  as  against  the  plaintiffs  and  the  purchasers  under  the 
judgment,  the  liens  existing  upon  the  lands  prior  to  the  com- 
pany's title,  and  paid  by  Patchin  as  above  stated,  were  dis- 
charged, and  that  as  against  the  same  parties  Patchin  was 
not  entitled  to  hold  the  lands  of  which  he  had  paid  the  pur- 
chase money  as  above  stated ;  that  those  lands  should  be  in* 
eluded  in  the  sale  to  be  made  under  the  judgment  to  be 
entered  on  the  report ;  and  that  Patchin  should  quitclaim  the 
same  to  the  purchaser  at  the  sale.  The  referee  further  deci* 
ded  that  the  plaintiffs  were  entitled  to  a  judgment  for  the 
sale  of  the  engines,  tenders  and  cars  owned  by  the  company 
at  the  timo  of  the  delivery  of  the  plaintiffi'  mortgage,  and 
that  the  plaintiffs  were  not  entitled  to  a  judgment  for  the  sale 
of  any  other  of  the  engines,  cars,  shop-tools  and  machinery, 
except  such  tools  and  machinery  as  were  so  atti^shed  to  the 
realty  as  to  be  fixtures  between  vendor  and  vendee. 

During  the  trial  exceptions  were  taken  by  the  respective 
parties,  in  proper  time  and  form,  to  raise  the  various  ques- 
tions considered  in  the  opinions. 

.  8,  O.  Haven^  for  the  plaintiffs. 

J.  O.  Hoyt,  for  the  defendant  Patchin. 
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Gbeene,  J.  (After  discuBsing  some  qaestions  not  neceasarj 
to  be  mentioned  here.)  The  most  important  question  in  this 
case  remains  to  be  considered.  That  question  relates  to  the 
nature  of  the  property  known  as  the  rolling  stock  of  the  com- 
pany, including  its  engines  and  cars  of  various  kinds  and  the 
property  described  as  shop- tools,  machinery,  &c.;  all  of  which 
is  used,  in  one  way  and  another,  in  the  operations  of  the  rail 
road ;  and  so  far  as  the  title  to  this  class  of  property  is  in- 
volved in  the  case,  it  turns  upon  the  question  ifrhether  such 
property  is  personal  property  or  fixtures ;  or,  to  state  the 
question  in  a  simpler  form  and  so  as  to  present  its  precise  le- 
gal aspects  in  a  clear  light,  and  the  opposing  views  of  the  par- 
ties in  plainer  contrast,  whether  it  is  personal  or  real  property. 
If  such  property,  after  it  is  purchased  for  the  use  of  the  com- 
pany and  put  upon  its  road,  is  ipso  facto,  ro  aflSxed  to  the 
realty  as  to  become,  in  judgment  of  law,  a  part  of  the  realty, 
the  lien  of  the  mortgage  attached  to  the  property  in  question, 
as  fast  as  it  was  acquired,  and  the  plaintiffs  are  eptitled  to  it, 
without  regard  to  the  time  of  its  acquisition. 

If,  on  the  contrary,  after  it  is  placed  on  the  road,  it  retains 
its  character  of  personal  property,  which  it  clearly  was  before, 
the  plaintiffs',  claim  must  fail,  irrespective  of  the  question 
whether  a  mortgage  of  personal  property  to  be  acquired  after 
its  execution  is  sufficient  to  giv^  a  title  to  or  create  a  lien 
upon  such  property,  in  equity.  For  if  such  title  or  Hen  can 
be  so  created,  it  relates  to  personal  property,  and  the  law  ap- 
plicable to  that  species  of  property  is  controlling  on  questions 
both  as  to  the  original  and  continuing  validity  of  the  title  or 
lien.  The  plaintiff's  mortgage  was  in  its  terms  a  good  chat- 
tel mortgage  as  to  all  personal  property  to  which  it  was  appli- 
cable, but  it  was  never  filed  as  a  chattel  mortgage,  as  our  stat- 
ute requires,  (Laws  of  1833,  p,  402,  §  1,)  in  order  to  preserve 
its  lien  as  against  creditors ;  and  as  this  question  arises  be- 
tween the  mortgagee  and  a  creditor  of  the  mortgagor,  the 
mortgage,  so  far  as  it  relates  to  the  personal  property,  is  void 
tinder  the  provisions  of  the  statute  last  cited,  and  the  plain- 
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tiffii'  title,  80  far  as  it  rests  upon  the  mortgage,  must  &il. 
This  was  conceded  on  the  ailment.  Bat  the  plaintiff  claims 
that  the  rolling  stock,  &c.  *^  acquired  after  the  date  of  the 
mortgage  and  used  by  the  company  in  operating  the  road,  are 
fixtures,  or  in  the  nature  o/foctureSy  and  are  appurtenant  to 
the  road  and  other  mortgaged  property/'  As  to  the  same 
kind  of  property  existing  and  on  the  road  at  the  date  of  the 
mortgage,  the  plaintiff  asserts  a  title  on  another  ground,  which 
will  be  considered  hereafter.  The  alternative  phrase  ''  or  in 
the  nature  (^  Jixturea/' VLsed  in  the  plaintiflBs'  points  to  de- 
scribe the  character  of  the  property  in  question,  is  too  indefi- 
nite and  vi^ue  for  any  practical  purpose.  There  is  not,  to  my 
knowledge,  any  intermediate  state  or  condition  between  prop- 
erty regarded  as  personal  either  in  the  legal  or  popular  sense 
of  the  term,  and  that  which  though  originally  personal  has 
been  so  i^xed  or  attached  to  real  property  as  to  become 
merged  in  and  part  and  parcel  of  the  realty.  It  must,  in  the 
nature  of  things,  be  one  or  the  other,  It  cannot  be  both,  nor 
can  it  for  any  legal  purpose  be  said  to  partake  of  the  nature 
of  both.  The  property  in  question  then,  as  has  already  been 
stated,  is  either  personal  or  real  property,  and  the  plaintiffs' 
title  depends  upon  the  decision  of  the  question  as  to  which 
class  the  property  belongs  to. 

As  an  original  question,  I  confess  I  should  find  it  difficult 
to  suggest  a  plausible  ground  of  doubt  in  relation  to  it.  None 
of  the  property  in  dispute  is  or  can  be  affijced  or  attached  to 
the  real  estate  for  any  purpose  for  which  it  was  intended  to  be 
used;  nor  indeed,  without  entirely  defeating  that  purpose, 
within  any  sense  of  those  terms  as  they  are  used  as  distinctive 
tests  of  the  difference  between  personal  property  and  fixtures. 
The  engines,  cars  &c.,  composing  the  rolling  stock,  it  is  well 
known,  are  manufactured  for  sale  to  the  different  roads  in  the 
process  of  construction  and  in  operation  throughout  the  coun- 
try. They  are  as  well  adapted  for  Use  on  one  road  as  another 
of  the  same  width  or  gauge  as  the  road  for  which  they  were 
built  or  on  which  they  are  in  use ;  and  partly  worn  stock  of 
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tibtis  kind  is  frequently  sold  from  roads  on  which  it  has  been 
nsed,  for  the  purpose  of  replacing  it  by  new  and  improved 
machinery.  It  has  always  heretofore  been  treated  as  personal 
property  liable  to  seizure  and  sale  on  execution^  and  has  often 
by  means  of  that  process  been  appropriated  to  the  payment 
of  the  debts  of  the  company. 

But  within  the  last  year  it  has  been  claimed  for  the  first 
time,  that  the  universal  opinion  of  the  legal  profession  and 
the  business  community,  which  has  been  acted  upon  so  often 
and  by  so  many  parties,  and  has  been  sanctioned  by  the  ac- 
quiescence of  all,  including  the  courts^  the  legal  profession  and 
parties  for  the  last  twenty-five  years,  is  founded  in  a  radical 
mistake  as  to  the  nature  of  such  property ;  and  in  addition  to 
all  this,  it  is  claimed  that  property  in  familiar  use  long  before 
rail  roads  were  known,  which  has  always  been  and  is  now  held, 
and  is  by  the  parties  who  advance  this  new  doctrine  conceded 
to  be  personal  property  und^  other  circumstances  and  when 
held  by  other  owners^  is,  by  reason  of  the  fact  that  it  is  owned 
and  in  the  use  of  rail  roads  converted  into  real  estate.  In  a 
word  that  by  such  use  its  nature  is,  ipso  facto,  changed.  The 
proposition  is  a  novel  one,  to  say  the  least  of  it,  and  the  sanc- 
tion, direct  and  indirect,  which  it  has  received  from  judicial 
opinions  and  authority,  if  nothing  else,  entitles  it  to  grave 
consideration.  I  will,  therefore,  proceed  to  examine  some  of 
the  cases  which  have  been  cited  as  authority  for  this  position. 

The  case  of  Coe  v.  Hart  and  othersy  (Am,  Law  Beg.  Nov. 
1857,)  decided  in  the  circuit  court  of  the  United  States  for  the 
northern  district  of  Ohio,  by  Mr.  Justice  McLean,  in  July 
term,  1857,  presented  a  controversy  between  the  mortgagees 
named  in  the  first  mortgage  (which  included  all  property  con- 
nected with  the  road)  and  the  holders  of  certain  bonds  secured 
by  a  subsequent  mortgage,  who  had  obtained  a  judgment  at 
law  on  their  bonds  and  issued  an  execution,  which  had  been 
levied  on  some  of  the  cars  and  engines  belonging  to  the  com-, 
pany  which  executed  the  mortgage.  Some  of  the  property 
levied  on  was  acquired  by  the  company  after  the  execution.of 
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the  first  mortgage^  under  which  the  complainants  claimed. 
This  mortgage  contained  a  covenant  on  the  part  of  the  com- 
pany to  execute  any  further  conveyance  necessary  to  transfer 
to  the  mortgagee  any  property  acquired  subsequent  to  the 
mortgage,  and  comprehended  in  the  description.  The  mort- 
gage was  recorded  in  all  the  counties  through  which  the  road 
was  to  be  constructed.  The  complainants  filed  a  bill  for  a 
perpetual  injunction  restraining  the  defendants  from  selling 
the  property  levied  upon  by  them.  The  court  held  that  the 
mortgage  created  a  valid  lien  in  equity  upon,  and  attached  to, 
subsequently  acquired  property  as  fast  as  it  was  acquired.  It 
was  further  held  that  the  holder^of  a  bond  secured  by  a  mort- 
gage could  not  proceed  by  judgment  and  execution  at  law  to 
sell  any  of  the  property  upon  which  the  mortgage  was  secured ; 
that  such  sale  would  not  convey  to  the  purchaser  any  exclu- 
sive right  to  the  property  so  sold,  or  divest  the  equitable 
rights  of  other  bondholders  in  such  property,  and  that  the 
claim  of  the  bondholder  must  be  prosecuted  in  equity,  where 
all  who  have  a  like  interest  in  the  security  of  the  mortgage 
may  be  made  parties  and  have  their  rights  adjusted.  It  does 
not  directly  appear  from  the  case  whether  any  other  filing  or 
recording  of  the  mortgi^  than  was  shown  was  necessary  to 
preserve  its  lien  as  a  mortgage  of  chatteli^.  But  I  infer  from 
the  reasoning  of  the  opinion,  that  the  court  regarded  the  mort- 
gage as  valid  in  that  aspect.  It  is  nowhere  intimated  in  the 
case  that  the  property  in  controversy  was  real  estate  and  bound 
as  such  by  the  mortgage.  There  are  some  general  remarks  in 
the  opinion  to  the  effect  that  the  rolling  stock  is  indispensable 
to  the  operation  of  the  road  and  the  earning  of  profits,  &c 
and  that  the  mortgage  having  been  taken  upon  the  road  as  a 
whole  in  complete  operation,  the  Men  of  the  mortgage  ought 
not  to  be  displaced  and  its  security  impaired  by  permitting  a 
sale  of  any  of  its  property  essential  to  its  operation,  on  execu- 
•tion.  But  when  the  opinion  is  read  in  connection  with  tho 
description  in  the  mortgage,  which  contained  apt  and  sufficient 
terms  to  pass  a  title  to  the  property  in  question,  and  in  the 
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ligbt  q£  the  equitable  rule  before  alluded  to,  and  upon  which 
the  court  avowedly  decided  the  case ;  and  when,  moreover,  we 
regard  the  mortgage,  as  we  must  in  the  absence  of  any  thing 
that  appears  in  the  case  to  the  contrary,  as  a  valid  chattel 
mortgage,  this  reasoning  is  not  necessary  to  sustain  the  case. 
It  rests  upon  sound  reasons  independent  of  those  alluded  to. 

The  case  of  MiteheU  v.  Hinslow,  (2  Story's  Bep.  630,)  upon 
the  authority  of  which  Coe  v.  Hart  was  decided,  presented  the 
question  whether  a  mortgage  of  personal  property,  to  be  ac- 
quired after  the  execution  of  the  mortgage,  constituted  such  a 
lien  in  favor  of  the  mortgagee,  upon  such  subsequently  acquired 
property,  as  was  protected  by  the  provisions  of  the  2d  sectbn 
of  the  general  babkrupt  law  of  the  United  States.  The  ques- 
tion arose  between  tiie  mortgagee  and  the  assignee  of  the 
bankrupt  mortgagor.  Mr.  Justice  Story  held' that  the  mort- 
gage'attached  in  equity  as  a  lien  or  charge  upon  the  particular 
property,  as  soon  as  the  mortgagor  acquired  a  title,  as  against 
him  and  all  persons  claiming  under  him,  either  voluntarily  or 
with  notice  or  in  bankruptcy. 

The  case  of  Corey  v.  The  Pittsburghy  Fort  Wayne  and  Chi- 
cago EwU  Boad  Company j  a  newspaper  report  of  which  has 
been  furnished  to  us,  presented  a  similar  question  to  that  de- 
cided in  Coe  v.  Hart,  An  execution  creditor  bad  levied  upon 
certain  rails  that  had  been  temporarily  removed  from  their 
place  in  the  road  bed  for  repairs,  and  upon  a  small  quantity 
of  iron  chairs  which  were  placed  on  the  road  and  were  intend- 
ed for  use  there,  but  had  never  been  affixed  to  the  road  bed. 
The  president  of  the  company,  on  its  behalf  and  on  behalf  of 
the  mortgagees,  in  a  mortgage  similar  to  the  plaintiffs'  mort- 
gage in  this  case,  moved  to  set  aside  the  levy.  As  to  the  rails 
the  case  admitted  of  no  doubt ;  they  had  been  permanently 
al&xed  to  the  realty,  and  their  removal  for  the  purpose  of  ne- 
cessary repairs  did  not  deprive  them  of  their  character  of  fix- 
tures, and  the  court  so  held.  The  court  further  held  that  the 
mortgage  was  valid  as  a  chattel  mortgage,  under  the  statute 
of  frauds,  as  against  creditors,  and  cited  the  case  of  Coe  v. 
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Hwi  and  several  elementary  authorities,  to  show  that  in  equity 
sudtk  a  mortgage,  if  sufficiently  comprehensive  in  its  terms,  (as 
the  mortgage  in  that  case  was,)  would  create  a  lien  upon  the 
future  acquisitions  of  the  mortgagor.  These  propositions 
disposed  of  the  case,  and  the  decision  of  the  learned  judge 
upon  the  question,  whether  the  law  upon  principles  of  public 
policy  and  convenience  would,  as  between  the  company  and  a 
creditor,  protect  the  property  which  was  necessary  to  the  ope- 
ration of  the  road  from  levy  and  sale  on  execution,  is  entirely 
obiter.  The  mortgagees,  it  will  be  remembered,  were  repre- 
sented and  their  rights  considered  and  determined  on  the  mo- 
tion, and  if  their  title  was  superior  to  the  rights  of  the  cred- 
itors, the  executions  must  necessarily  have  been  set  aside. 
The  consideration,  therefore,  of  the  company's  right  independ- 
ent of  the  mortgages,  to  prevent  a  levy  and  sale  on  execution, 
which  right  the  learned  judge  rested  upon  the  argument  just 
alluded  to,  was  wholly  unnecessary  to  the  disposition  of  any 
question  involved  in  the  case,  except  possibly  a  question  of 
costs ;  and  no  such  question  appears  to  have  been  considered 
by  the  court. 

The  cases  prove  no  such  proposition  as  that  now  under  con- 
sideration. Indeed  it  is  nowhere  affirmed  or  intimated  that 
property  of  the  kind,  or  situated  like  that  in  controversy  in. 
this  action,  is  real  estate.  On  the  contrary  the  learned  judge, 
who  delivered  the  opinion  in  the  case  last  cited,  assumes  that 
the  rolling  stock  of  a  rail  road  is  "  personalty  by  nature,"  and 
puts  its  exemption  from  sale  on  execution,  not  on  the  ground 
that  its  nature  is  changed  by  placing  it  on  the  road,  but  on^ 
the  ground  of  its  necessity  to  the  operation  of  the  road.  This 
is  substantially  the  view  which  Justice  McLean  takes  of  the 
question,  in  Coe  v.  Hart.  The  question  will  be  considered  in 
this  aspect  hereafter.  The  case  of  Seymour  v.  The  Canandai- 
gua  and  Niagara  Falls  B.  R.  Go,  (25  Barh.  284)  involved  a 
question  as  to  the  lien  of  the  mortgage  upon  lands  acquired 
by  the  company  subsequent  to  the  execution  of  the  mortgage ; 
and  Mr.  Justice  Smith,  at  special  term,  held  that  the  lien  at- 


602  OASES  m  rsz  supreme  oourt. 

StoTens  «.  BvilUo  and  New'Tork  Citj  R.  R.  Co. 

tached  in  equity,  upon  the  aoquigition  of  the  lands,  on  the 
principles  laid  down  by  Justice  Story  in  MitcheU  y,  Hinsloto. 

The  case  of  Ths  Farmerft  Loan  and  Trust  Co,  v.  fTen- 
drickson  (25  Barh.  484)  is  directly  in  point  and  in  favor  of 
the  plaintiff's  position.  It  is  a  decision  of  a  general  term  of 
this  court  upon  a  case  submitted  by  the  parties  without  ac- 
tion. The  case  does  not  show  what  points  were  presented  by 
counsel,  or  how  elaborately  the  merits  were  argued.  But  the 
opinion  deliyered  by  Mr  Justice  Stirong  shows  that  the  case 
was  thoroughly  considered  by  him.  And  as  the  decision  was 
concurred  in  by  his  associates,  it  should  be  received  with  the 
same  respect  here,  as  a  decision  made  by  us,  and  should  not 
be  overruled,  except  under  the  same  circumstances  that  would 
induce  us  to  review  and  overrule  our  own  decision.  That  this 
should  rarely  be  done,  and  that  when  done,  it  should  be  upon 
mature  deliberation  and  for  cogent  reasons  only,  I  concede. 
But  that  cases  will  occur  when  justice  to  parties  interested 
and  to  the  law  requires  it,  the  experience  of  all  courts  proves. 

The  controversy  in  that  case  arose  between  the  plaintiff  as 
the  mortgagee  in  trust  for  the  bondholders,  to  secure  whom 
the  two  mortgages  to  the  plaintiff  were  executed,  and  certain 
judgment  creditors  whose  executions  had  been  levied  upon  the 
rolling  stock  of  the  Flushing  Bail  Boad  Company,  the  mort- 
gagor. The  mortgages  under  which  the  plaintiff  claimed 
were  substantially  like  that  under  consideration  here,  the 
cars,  engines,  tools  and  machinery  being  mortgaged.  The 
question  whether  future  acquisitions  of  personal  property 
would  be  included  in  such  a  mortgage  did  not  arise,  because 
one  of  the  plaintiffs'  mortgages  was  executed  after  all  the 
property  was  acquired  and  before  the  levy  under  the  execu- 
tions was  made.  It  was  conceded  also,  that  the  plain tiflb 
could  not  hold  the  property  as  personal  property  under  the 
mortgages,  for  the  reason  that  they  had  not  been  filed  as  chat- 
tel mortgages.  The  learned  judge  who  delivered  the  opinion 
came  to  the  conclusion  that  the  rolling  stock  was  fixtures  and 
passed  as  necessary  incidents  in  a  conveyance  of  real  estate. 
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It  will  be  appurent,  on  a  careftd  reading  of  the  opinion,  that 
the  £Etct  of  the  necessity  of  the  rolling  stock  to  the  employ- 
ment of  the  road  exercised  a  great^  and  I  think  it  fair  to  say, 
a  controlling  inflnence  npon  the  decision.  Indeed  I  think,  upon 
a  careful  examinatiou,  it  will  be  found  that  every  other  cir*- 
cmnstanoe  alluded  to  by  the  learned  justice  as  a  distinguish- 
ing feature  between  personal  property  and  fixtures,  exists 
rather  in  imagination  than  in  fact  The  learned  justice  cites 
several  cases  in  which  a  very  slight,  and  perhaps  it  is  more 
oorrect  to  say  a  purely  constructive  annexation  of  personal 
property  to  the  freehold,  has  been  held  to  give  such  property 
the  character  of  fixtures,  and  where  the  circumstance  of  the 
necessity  of  the  chattels  to  the  enjoyment  of  the  freehold  has 
apparently  had  great  weight  in  determining  its  character; 
and  compares  these  cases,  so  far  as  this  feature  is  Concerned, 
with  that  under  consideration,  and  comes  to  the  conclusion — 
a  fair  one^  concede-^ that  the  argument,  founded  upon  ne- 
cessity, applies  with  greater  power  to  the  case  of  a  rail  road 
than  to  most  of  the  cases  cited  by  him.  But  evidently  fore- 
seeing the  logical  consequences  of  this  reasoning,  and  the  prac- 
tical results  of  the  application  of  the  rule,  the  learned  judge 
proceeds  to  compare  this  species  of  property  to  farming  im- 
plements and  mechanics'  tools,  and  ihen  points  out  what  he 
regards  as  the  difference  between  the  cases.  "  It  is  true  that 
no  mechanical  or  agricultural  business  can  be  carried  on  to 
any  extent  without  tools  or  farming  implements,  and  such 
tools  and  implements  are  universally  conceded  to  be  personal 
property ;  but  then  such  tools  or  implements  are  not  pecul- 
iarly adapted  or  confined  to  any  particular  establishment,  but 
may  be  used  upon  them  generally,  and  are  subjects  of  fi*e- 
quent  barter."  Now  I  respectfully  submit  that  each  of  the 
supposed  differences  here  specified  will,  upon  an  appeal  to 
facts,  be  found  wanting  in  substance.  As  was  remarked  by 
Judge  Denio,  in  the  case  of  Bishop  v.  Biehopj  (1  Kern,  126,) 
"  we  are  allowed  to  know,  judicially,  what  every  person  out 
of  the  court  knows,''  that  the  engines^  cars  and  other  rolling 
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stock  on  rail  roads  are,  in  their  nature,  no  more  peculiarly 
adapted,  nor  in  point  of  fact  confined  to  any  particular  estab- 
lishment  or  road,  than  farming  implements  or  mechanical  tools 
are  to  particular  farms  or  workshops.  True,  there  is  a  differ- 
ence in  the  width  of  roads  requiring  a  corresponding  differ- 
ence in  the  width  of  cars,  as  there  is  a  difference  in  the  surface 
and  soil  of  farming  lands,  requiring  a  corresponding  adapta- 
tion to  them  of  implements  and  machinery  used  in  agricul- 
tural operations.  It  is  a  well  known  matter  of  fact,  moreover, 
that  the  rolling  stock  of  rail  roads  is  often  run  and  used 
habitually  on  other  roads,  hundreds  of  miles  distant  from  the 
road  to  which  stLch  stock  belongs,  and  into  different  states 
from  that  in  which  the  road  is  located.  It  not  only  may  be 
there,  but  it  is  in  fact  used  ^generally'  upon  rail  roads  with- 
out regard  to  the  particular  road  to  which  it  belongs.  This 
practice  is  so  common,  when  roads  of  the  same  width  connect, 
as  to  authorize  itie  to  refer  to  it  as  a  fact  of  general  notoriety. 
That  this  species  of  property  is  a  subject  of  frequent  and  ex- 
tensive conunerce  or  *  barter,^  I  need  hardly  say.  In  this  re- 
spect I  confess  I  can  see  to  difference  between  it  and  the 
other  kinds  of  property  referred  to  by  the  learned  justice,  none 
certainly  that  seems  to  justify  the  attempted  distinction.  As 
I  have  remarked  in  another  place,  this  property  is  constantly 
being  manufactured  to  supply  the  constantly  existing  and  in- 
creasing demand.  It  is  sold  as  an  article  of  commerce,  by  the 
manufacturer,  to  rail  road  companies  for  their  use,  and  not 
unfrequently  made  a  subject  of  bargain  and  sale  between  dif- 
ferent companies.  The  learned  justice,  after  quoting,  with 
approbation,  the  remark  of  Justice  Weston  in  Farrar  v.  Stack- 
pole,  (6  Greenl.  154,)  that  the  general  principles  of  law  should 
be  applied  to  new  kinds  of  property  as  they  spring  into  ex- 
istence, according  to  their  nature  and  incidents  and  the  com- 
mon sense  of  the  community,  admits  that  this  property,  if 
submitted  to  that  test,  would  hardly  be  determined  to  be  fix- 
tures, and  remarks  that  the  movable  quality  of  rail  road  cars 
has  frequently,  if  not  generally,  induced  the  opinion  that  they 
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are  personal  property.  The  learned  justice  also  admits  that 
hnt  for  the  supposed  peculiarities  of  this  prop0rt7  above  refer- 
red to,  and  the  fact  that  cars  and  engines  were  a  necessary 
part  of  the  entire  establishment  comprising  a  rail  road,  he 
would  be  '^  compelled  by  the  weight  of  authority  to  decide 
that  as  they  are  not  physically  annexed  to  what  is  usu- 
ally denominated  real  estate,  they  must  be  deemed  per- 
sonal property/'  This  concession  as  to  the  state  of  the  au- 
thorities renders  it  unnecessary  for  me  to  enter  upon  an 
analysis  of  the  cases,  in  detail ;  I  shall  do  no  more  than  re- 
fer to  the  general  definition  of  fixtures  and  the  distinguish- 
ing characteristics  by  which  the  dilBFerence  between  them  and 
personal  property  is  determined,  as  stated  by  the  late  Justice 
Cowen,  in  the  leading  case  of  WaJker  v.  Sherman^  (20  Wend. 
636.)  The  general  rule  laid  down  in  that  case  by  the  learned 
judge  after  an  exhausting  and  unusually  critical  examination 
of  the  authorities,  is  this:  ^^In  order  to  come  within  the 
operation  of  a  deed  conveying  the  freehold,  whether  by  metes 
and  bounds  of  a  lot  &c.,  or  in  terms  denoting  a  mill  or  fac- 
tory &c.,  nothing  in  a  nature  personal  in  itself  will  pass  unless 
it  be  broughi  within  the  denomination  of  afocture  hy  being 
in  some  way  permanently^  at  least  habitually ^  attached  to  the^ 
land  or  some  building  upon  it"  {page  655.)  At  page  653 
the  learned  judge,  speaking  of  the  distinction  between  per- 
sonal property  and  fixtures^  says,  ^^  the  ancient  distinctions, 
however,  between  actual  annexation  and  total  disconnection 
is  the  most  certain  and  practical;  and  should  therefore  be 
maintained,  except  where  plain  authority  or  usage  has  created 
exceptions.^'  The  learned  judge,  speaking  of  the  reasoning: 
of  Mr.  Justice  Weston,  heretofore  quoted,  in  Farrar  v.  Stack-^ 
pole,  while  he  disapproves  of  the  case,  approbates  a  liberal 
application  of  that  reasoning  to  modern  machinery  in  subor- 
dinaiion  to  the  rule  laid  down  in  the  principal  case.  This 
case  has  stood  unquestioned  for  twenty  years,  as  the  law  of 
this  state.  .The  plain,  practical  and  wise  rule  laid  down  by 
Justice  Cowen  has  been  uniformly  received  as  authority  and 
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died  with  almost  unaDimons  approbation  in  every  case  thai 
has  arisen  since  that  time — and  while  it  maybe  questionable 
whether  it  has  always  been  correctly  applied,  there  is  no  ques- 
tion that  its  soundness  has  always  been  recognized  by  our 
courts,  and  that  it  has  been  professedly  applied  by  them.  If 
there  have  been  departures  from  it  in  particular  cases^  those 
cases,  instead  of  tempting  us  further  astray,  should  admonish 
us  of  the  necessity  of  adhering  more  rigidly  to  it^  as  each 
succeeding  departure,  each  ^ditional  exception,  furnishes  a 
new  illustration  of  the  value  of  the  simplicity  and  certainty 
of  the  rule.  Buch  then  is  the  settled  general  rule  of  law  in 
reUtion  to  fixtures. 

It  is  virtually  conceded  by  the  learned  judge  whose  opinion 
has  been  so  often  referred  to,  that  this  kind  of  rail  road  prop- 
r  erty  does  not  come  within  the  general  definition  of  fixtures ; 
/    that  is,  that  it  is  not  annexed  or  attached  to  the  freehold,  as 
y*  \    the  general  rule  on  that  subject  requires  it  to  be.    If  this  is 
y      :    true  of  such  property  in  general  it  is'peculiarly  so  of  the  prop- 
.  ^  /    erty  in  controversy.    This  road  connects  at  its  eastern  termi* 
.^'i    nus  with  the  New  York  and  Erie  Bail  Road,  which  runs 
thence  to  the  city  of  New  York,  passing  in  its  route  through 
the  states  of  Pennsylvania  and  New  Jersey.    We  are  informed 
by- the  plaintiffs'  case  that  some  of  the  cars  in  question  have 
been  run  fix)m  Homellsville  to  New  York  over  the  New  York 
and  Erie  Bail  Bead,  in  the  trapsaction  of  business.    It  is  fair  to 
infer,  from  the  statement  in  the  case  and  the  well  known  course 
I    of  business  in  such  cases,  that  these  cars  have  been  uniformly 
used  in  this  manner ;  that  many,  and  possibly  all  of  them,  have 
.   been  not  only  off  from  the  road  where  they  were  owned,  but 
(   out  of  the  state  where  that  roftd  is  located,  and  in  the  tempo- 
\  rary  possession  and  control  of  other  companies,  and  that  they 
are  continually  used  in  this  manner.    The  statement  of  these 
facts,  in  connection  with  the  proposition  sought  to  be  sus- 
tained by  them,  that  these  cars  are  so  annexed  to  the  road  aa 
to  be  a  part  of  the  realty,  is  in  my  judgment  the  most  conclu- 
sive aigument  with  which  the  proposition  can  be  combated. 
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The  next  qcestioii  is,  do  these  cars  come  within  any  of  the 
exceptions  which  "plain  authority  or  usage"  has  created/  It 
has  already  been  seen  that  the  whole  a^nment  in  &vor  of 
holding  them  to  be  fixtures  rests  upon  two  assumed  facts,  to 
wit :  Their  peculiar  and  exclusive  adaptation  and  indispensa- 
ble necessity  to  the  operation  of  the  road.  I  have  endeavored 
to  show  that  the  first  assumption  is  unfounded  in  £EM;t,  and  I 
think  it  is  apparent  that  the  other  is  equally  so.  Some  cars, 
it  is  true,  are  essential  to  the  operation  of  a  rail  road.  But 
these  particular  cars  are  no  more  necessary  for  that  purpose 
than  others  of  the  same  construction,  which  might  be  obtained 
to  supply  their  places.  The  same  means  that  put  those  cars 
on  the  road  would  procure  others  to  take  their  places  if  they 
should  be  removed.  To  sell  the  rolling  stock  of  a  rail  road 
would  no  more  be  a  destruction  of  the  road,  in  legal  contem* 
plation,  than  the  sale  of  a  farmer's  teams,  stock  and  farming 
utensils  would  be  a  destruction  of  his  farm.  In  either  case 
there  may  be  a  necessity  of  keeping  the  personal  property, 
arising  out  of  the  pecuniary  inability  of  the  owner  to  replace 
it,  and  thus  make  the  use  of  the  other  property,  to  which  the 
personalty  was  essential,  profitable.  But  the  law  regards  no 
such  necessity  as  this,  for  any  purpose ;  oertainly  not  for  the 
purpose  of  enabling  a  debtor  to  retain  his  property  for  his 
own  emolument,  and  set  his  creditors,  or  any  class  of  them,  at 
defiance.  But  this  doctrine  of  constructive  fixtures,  founded 
upon  the  adaptation  and  necessity  of  personal  property  to  the 
use  of  the  realty,  was  expressly  repudiated  in  Walker  v.  Sher^- 
man.  The  learned  judge  who  delivered  the  opinion,  in  com- 
menting upon  the  opinion  of  Justice  Weston  before  quoted, 
said,  "  It  does  not  appear  to  be  sustained  by  authority  when 
it  seeks  to  raise  a  general  doctrine  of  constructive  fixtures 
from  the  moral  adaptation  of  what  is  in  fact  a  mere  movable, 
to  carrying  on  a  fiurm  or  factory,  &c.  however  essential  the 
movable  may  be  for  that  purpose.'' 

The  facts  of  the  case  then  before  the  court  presented  that 
precise  case  for  abjudication.   Ji  was  apparent  from  the  case, 
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and  oonoeded  in  the  opinion,  that  the  machines  then  in  ques- 
tion were  essential  to  the  business  of  the  factory  from  which 
they  were  removed.  But  this  fact  was  not  allowed  to  control 
the  case,  in  the  absence  of  the  one  indispensable  requisite  of  a 
fixture,  to  wit,  physical  annexation  of  some  sort  to  the  free- 
hold. It  is  not  to  be  denied  that  there  are  many  cases  in 
which  these  facts  of  adaptation  and  necessity  have  had  a  great 
and,  in  some  exceptional  cases,  a  controlling  influence ;  and  it 
is  conceded  by  Justice  Cowen,  that  in  cases  where  these  con- 
siderations apply  with  peculiar  force,  a  slight  annexation  or 
connection  with  the  freehold  will  be  sufficient.  But  such  a 
connection,  and  that  (though  slight)  permanent  or  habitual 
and  general  must  exist  in  order  to  constitute  personal  prop- 
erty a  fixture.  As  Justice  Go  wen  well  remarks,  ^^  the  argu- 
ment in  favor  of  the  doctrine  of  constructive  fixtures  founded 
upon  such  considerations  as  are  now  urged  proves  too  mudi. 
Such  adaptation  and  necessity  might  be  extended  even  to  the 
use  of  domestic  animals  on  a  farm,  and  certainly  to  many  im- 
plements in  a  manufactory  which  could  never  be  recognized  as 
fixtures  without  utterly  confounding  the  rule  by  which  the 
rights  of  the  heir  and  purchasers  have  long  been  governed.'' 
The  learned  counsel  for  the  plaintiff,  with  a  dear  and  accurate 
appreciation  of  the  consequences  of  the  doctrine  for  which  he 
contended,  claimed  in  his  complaint  the  shop-tools  and  in^ 
plements  used  by  the  company  for  mechanical  purposes  in 
the  repair  of  its  engines  and  cars,  which  are  mortgaged  as 
such,  eo  nomine.  Articles,  in  the  language  just  quoted,  which 
could  "  never  be  recognized  as  fixtures.''  And  I  can  explain 
his  omission  to  claim  the  wood  and  coal  stored  by  the  compa- 
ny at  its  various  stations,  upon  no  other  hypothesis  than  that 
the  necessities  of  the  company,  which  constitute  the  founda* 
tion  of  the  argument,  are  so  great  in  that  direction  as  to  offer 
no  temptation  to  the  vigilance  of  the  mortgagees.  It  may  be 
said  that  this  is  an  extreme  case,  but  extreme  cases  which  are 
natural  and  probable  results  of  the  application  of  general 
principles  afford  fair  illustrations  of  such  principles,  and  cor- 
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rect  iwta  <yf  their  soandnees.  The  aignment  in  fiiTOr^  of  -the 
poeitiaii  that  engines  and  rail  road  cars  are  fixtiMe  ai^es 
wifh  ^ppiA  force  to  fuel,  and  indeed  to  eyery  thing  dee  neoes- 
aary  to  the  eflfoctive  operation  of  a  rail  road.  Engines  and 
cars  without  fnel  wonld  he  as  useless  as  the  road  bed  and  su- 
perstructure would  he  without  engines  and  cars.  And  if  f<Mr 
the  reasons  now  urged,  the  latter  are  to  be  regarded  asfix- 
tures,  why  not  the  former  ?  Many  reasons  given  why  ears  ai« 
fixtures  are  more  applicable  to  fuel  than  to  cars,  for  that  ia 
always  kept  and  consumed  on  the  road,  while  the  cars  are 
freq[tfently  used  elsewhere.  I  will  refer  briefly  to^some  of  the 
questions  that  must  necessarily  arise  in  the  practical  applioar 
tion  of  this  novel  doctrine.  Suppose  cars  used  on  rail  roads 
in  this  state  to  be  judicially  declared  fixtures.  In  the  coune 
of  their  daily  use,  as  appears  in  this  case,  they  are  run  into 
adjoining  states ;  what  are  they  while  there  P  If  octr  law  ^-« 
fera  from  theirs  on  this  subject,  which  law  is  to  gOTOTn  P'  Is 
the  genecal  role  that  the  hx  rei  e&ee  is  to  govern  in  aU  cases 
relating  fO  the  acquisition  and  transfer  of  the  title  to  real  es- 
tate, to  follow  and  protect  this  property  in  another  state  P  Or, 
if  the  laws  of  the  other  states  through  which  these  cars  rpxi 
agree  with  ours  as  to  the  character  of  such  property  when  used 
on  the  road  where  it  is  owned,  how  will  it  be  treated  when  it 
leaves  that  road  and  goes  beyond  the  juris£ction  of  the  state 
where  the  road  is  located  ?  It  would  be  singular  indeed,  if 
property  which  was  daily  being  moved  from  one  state  to  an- 
other should  be  held  to  retain,  through  all  its  changes  of  loca*- 
tion,  the  character  of  real  estate ;  and  more  singular  still  if  it 
should  be  held  to  alternate  in  its  character  from  day  to  day^ 
bdng  real  estate  one  day  and  personal  property  the  next — its 
character  depending  upon  the  accident  of  location  at  any  given 
time.  This  would  be  an  unheard  of  anomaly  in  the  law. 
Again  ;  suppose  a  judgment  to  be  recovered  and  docketed  in 
one  of  the  counties  through  which  the  road  runs.  Does  tlie 
judgment,  by  virtue  of  such  docketing,  become  a  lien  upon  all 
the  cars  that  may  thereafter  be  run  tiirough  or  into  that  coun- 
Vol.  XXXI.  39 
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if  ?  .  And  may  they  be  sold  thereafter  wherever  they  may  be, 
without  any  manual  seizure  by  the  sheriff  ?  These  and  innume- 
rable other  questions  that  might  be  suggested  illnstrate  the 
utter  inapplicability  of  the  law  of  fixtures  to  such  property* 

.  The  case^  on  the  subject  of  the  law  of  fixtures  are  not  a  little 
conflicting,  and  in  consequence  of  this  conflict  in  cases,  and  the 
numerous  and  anomalous  exqeptions  to  its  general  rules  that 
have  been  established,  it  is  often  very  difficult  to  discrimi- 
nate between  personal  property  and  flxtures.  But  we  shall 
greatly  increase  that  difficulty  if  we  do  not  entirely  obliterate 
the  distinction  between  the  two  kinds  of  property  by  multi- 
plying exceptions.  I  think  we  are  called  upon  in  this  case  to 
take  about  the  last  step  that  remains  to  be  taken  towards  the 
accomplishment  of  that  result  I  agree  to  the  rule  laid  do?m 
in  Farrar  v.  StacJcpoUy  that  the  principles  of  the  law  should 
•be  applied  to  new  kinds  of  property  in  such  a  manner  as  the 
nature  and  incidents  of  the  property  and  the  peculiar  necessi- 
ties  under  which  the  application  is  to  be  made,  may  require. 
3ut  I  can  see  no  necessity  in  this  case,  nor  any  thing  in  the 
character  or  incidents  of  the  property  requiring  or  justifying 
the  application  to  it  of  a  rule  different  from  that  which  is  ap- 
plicable to  all  other  property.  It  has  bcQU  suggested  in  seve- 
ral of  the  cases  cited,  and  it  is  undoubtedly  true,  that  the 
mortgagees  lent  their  money  upon  the  security  Qf  all  the  prop- 
erty of  the  road.  It  is  equally  true  that  the  mortgage  was 
originally  a  valid  lien  upon  all  the  property  owned  by  the  com- 
pany at  the  time  of  its  execution ;  that  that  lien  has  attached 
upbn  all  the  real  property  acquired  since  and  comprehended 
by  the  description  in  the  mortgage.  As  to  the  personal  prop- 
erty, the  lien  could  have  been  perpetuated  upon  such  property 
as  the  company  then  owned,  by  filing  the  mortgage  as  a  chat- 
tel mortgage,  in  pursuance  of  the  requirements  of  the  statute 
on  that  subject ;  ^nd  if  the  mortgage  did  not  attach,  proprio 
frigofe^  to  subsequently  acquired  personal  property,  the  cove- 
nants contained  in  it  created  an  obligation  on  the  part  of  the 
pQmpapy,  which  equity  would  have  enforced,  to  execute  tht 


0RLEANS-6EPTEKBER,  186&  611 

Btevens  «.  Bnffklo  and  New  Tork  City  B.  B.  Go. 

Beoessary  cocteyanoes  to  transfer  a  good  title  to  snob  property 
as  fast  as  it  was  acquired.  By  due  attention  to  their  interests 
on  the  part  of  the  mortgagees^  and  a  compliance  with  the  rules 
and  requirements  of  the  law,  they  would  have  obtained  and 
kept  intact  all  the  security  upon  which  they  can  be  supposed 
to  have  invested  their  funds.  If  they  have  disregarded  the 
law  and  neglected  the  precautions  which  it  requires  of  them^ 
it  is  not  only  wiser  but  more  just  that  they  should  be  subject- 
ed to  the  consequence  of  their  own  neglect^  than  that  the  law 
be  changed  or  perverted  by  forced  construction,  for  their  relieC 
The  argument  that  rail  road  corporations  are  created  to 
serve  the  public,  and  that  the  public  has  such  an  interest  in 
their  maintenance  and  operation  that  the  law  will  not,,  upon 
principles  of  public  policy,  permit  a  separation  of  the  rolling 
stock  from  the  rofd  by  means  of  a  sale  on  execution,  admits 
in  my  opinion  of  a  very  brief  answer.  The  franchise  granted 
to  a  rail  road  company,  to  construct  and  operate  a  rail  road,  is 
undoubtedly  accompanied  with  an  implied  obligation  on  the 
part  of  the  company  to  construct  and  operate  such  road,  and 
for  a  failure  to  fulfill  this  obligation  the  franchise  may  be  for- 
feited and  the  grant  may  be  annulled  by  the  legislature.  But 
that  the  law  wiU  permit  the  company  to  hold  property  for  its 
own  private  emolument  which  the  labor  and  money  of  cred- 
itors has  contributed  to  furnish,  in  defiance  of  those  very  cred- 
itors, on  the  ground  that  the  public  is  interested  in  the  success 
of  the  company  and  the  continuance  of  its  operation,  is  a  novel 
and  to  me  a  startling  proposition.  Private  property  may  be 
taken  for  public  use  on  making  adequate  compensation  to  the 
owner.  This  prerogative  of  sovereignty  has  been  in  many 
cases  delegated  to  corporations,  on  the  idea  that  the  enterprises 
lor  the  promotion  of  which  they  were  incorporated,  were  of  a 
public  nature  and  for  the  public  benefit.-  But  the  idea  that 
such  corporations  may  acquire  and  retain  property  without 
compensation,  and  without  such  property  being  amenable  to 
the  ordinary  process  o£  the  law,  is  one  for  which  I  think  no 
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coantenaDoe  can  be  found  in  legal  principle  or  well  oonaidered 
antboritj. 

The  rolling  stock,  shop-toob  and  machinery  not  affixed  to 
^  the  realty,  being  personal  property,  and  the  plaintiff's  mort- 
gage not  having  been  filed  as  a  chattel  mortgage,  it  is  void  as 
against  creditors,  as  a  conveyance  of  personal  property.  The 
referee,  therefore,  decided  correctly  in  holding  that  the  plain- 
tiffs were  not  entitled  to  a  judgment  for  the  sale  of  the  rolling 
stock,  &c.  acquired  subsequent  to  the  execution  of  the  mort- 
gage. But  I  am  not  able  to  concur  with  him  in  bis  decision 
that  the  plainti£b  were  entitled  to  a  judgment  for  the  sale  of 
the  rolling  stock  and  other  personal  property  on  hand  when 
the  mortgage  was  executed.  The  mortgage  of  the  plaintiff,  so 
fiur  as  that  property  is  concerned,  must  be  sustained  as  a  chat- 
tel mortgage,  if  at  alL  As  such,  it  was  void  as  against  the 
defendant  Patchin,  for  the  reason  that  it  was  not  filed  in  pur- 
suance of  the  provisions  of  the  statute.  There  would  have 
been  no  question  about  this  if  the  judgment  creditor  had  been 
any  one  else  than  an  officer  of  the  road.  But  I  understand 
that  the  referee  put  his  decision  upon  the  ground  that  as 
Patchin  was  at  the  time  the  mortgage  was  executed  and  nego- 
tiated, a  director  and  the  chief  financial  officer  of  the  road, 
and  as  such  negotiated  the  mortgage,  he  is  estopped  from 
questioning  its  validity  as  a  mortgage  upon  all  the  property, 
real  and  personal,  that  the  company  then  owned.  With  great 
deference  to  the  opinion  of  the  learned  referee,  I  am  not  able 
to  concur  with  him  in  this  conclusion.  An  estoppel  of  this 
kind  consists  in  the  representation  of  some  matter  in  pais  (a 
mere  matter  of  fact  as  distinguished  from  a  legal  conclusion) 
known  to  the  party  making  the  assertion,  but  unknown  to 
the  party  to  whom  it  is  made,  to  be  untrue,  and  made  for 
the  purpose  of  influencing  the  action  of  such  party.  Where 
.such  a  representation  has  been  made  and  has  induced  the 
party  to  whom  it  was  made  to  act  upon  it  in  such  a  way  that 
he  will  be  injured  if  it  is  untrue,  the  party  making  the  repre- 
sentation will  be  estopped  from  controverting  its  truth.    Now 
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iwliat  xepresentation  did  Patcfaia  make  when  heii^tiated 
Aifl  mortgage  ?  The  case  diacloees  none.  But  it  may  be  said 
that  he  miut  be  held  to  have  represented  as  trae  what  the 
mortgE^  purported  on  its  fiioe,  so  &r  as  the  property  then 
owned  was  oonoemed — and  in  this  aspect  of  the  case  we  need 
oonsider  it  with  reference  to  no  other — this  represehtation/if 
his  acts  are  to  be  so  construed,  was  tma  The  mortgage  was 
perfectly  vatid  as  to  that  property,  and  the  plaintiffii  acquired 
aU  the  title  to  it  that  any  mortgagee  of  chattels  erer  doea 
Bui  this  is  not  the  proposition  that  Fatchin<  now  denies. 
What  he  allies  now  is  that  the  mortgage,  by  reason  of  the 
neglect  of  the  plaintiffB  to  file  it^  has  become  void  as  against 
anbseqnently  aicquiied  rights  as  a  judgment  creditor.  No  col- 
lusion between  him  and  the  other  officers  of  the  company^  in 
recovering  his  judgmwt,  is  alli^;ed,  and  I  take  it  the  mere  fiMst 
of  his  being  an  officer  of  the  company  does  not  preclude  him 
from  recovering  a  judgment  against  it  for  a  bona  fide  debt 
Is  he  then,  conceding  that  he  would  have  been  estopped  bom 
denying  the  original  validity  of  the  mortgage^  estopped  from 
asserting  the  superiority  of  his  subsequcaitly  acquired  rights  over 
the  mortg^,  which  rights  have  accrued  in  consequence  of  tiie 
subsequent  neglect-of  the  mortgagee  ?  I  think  not  On  the 
contrary,  I  think  he  occupies  the  same  position  of  any  other 
judgment  creditor.  All  that  can  be  alleged  against  him  in 
consequence  of  his  agency  in  making  and  n^otiating  this 
mortgage  is,  that  he  had  notice  of  it  at  the  time  he  recovered 
his  judgment  But  notice  to  a  judgment  creditor,  of  an  ez^- 
isting  mortgage,  is  no  answer  to  his  objection  that  the  mort- 
gage has  not  been  filed. 

On  the  ground  last  stated  I  think  the  plaintiflfs'  appeal 
should  be  dismissed  with  costs,  and  the  judgment  should  be 
modified  on  the  appeal  of  the  defiandant  Patchin,  by  striking 
out  so  much  as  directs  the  sale  of  the  engines,  tenders,  cars^ 
shop- tools,  and  other  personal  property  therein  directed  to  be 
sold^  and  affirmedvas  t6  the  residue,  witib  oosts^ 
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GsoTSR,  J.  It  appeared  on  the  trial  that  at  the  time  of 
the  eiecntion  of  the  mortgage^  the  raU  road  company  owned 
aeveral  looomotives,  and  panenger  and  other  cars,  aU  of  which 
the  referee  decided  were  bonnd  by  the  mortgage ;  and  he  di- 
rected judgment  for  the  sale  thereof,  with  the  other  property 
embraced  in  the  mortgage.  It  waa  fnrther  shown  that  after 
the  mortgage  was  given  to  the  plaintiff  Steyens^  the  company 
became  the  owner  of  other  engines  and  cars,  which  they  had 
used  upon  the  road,  between  Bufhlo  and  Homellsville,  and 
the  plaintiffii  daimed  that  these  were  subject  to  the  mortgage, 
and  should  be  adjudged  to  be  sold  with  the  other  property. 
The  referee  decided  that  they  were  not  subject  to  the  mort- 
gage, to  which  the  plaintifi  excepted,  and  their  appeal  is 
founded  solely  upon  this  exceptioUa  The  following  facts  w^e 
shown  upon  the  trial :  That  after  the  mortgage  was  given  to 
the  plaintiff  Stevens,  and  before  the  commencement  of  the 
suit,  the  defendant  Patchin  recovered  a  judgment  in  this  court 
against  the  rail  road  company,  and  executions  were  issued  up- 
on the  judgment,  and  levied  upon  all  the  engines,  cars,  &c 
in  question,  as  personal  property,  and  that  the  same  were  sold 
upon  said  executions,  by  the  sheriffs  of  Erie,  Wyoming  and 
other  counties,  wherever  the  same  were  found,  and  that  the 
defendant  Patchin  became  the  purchaser  at  such  sales.  The 
plaintiff's  mortgage  had  never  been  filed  as  a  chattel  mort- 
gage. If  the  engines  and  cars  are  personal  property,  then 
Patchin  acquired  a  good  title  to  them  by  his  purchase  upon 
the  execution.  If  they  are  fixtures,  then  Patchin  acquired  no 
title  by  his  purchase ;  and  the  inquiry  would  be,  to  what  por- 
tion of  the  road  these  engines  and  cars  pertained  as  fixtures. 
The  road  extended  from  Homellsville  to  Buffalo.  The  plain- 
tiff's mortgage  only  covered  the  road  from  Attica  to  Bufialo, 
almost  one  third  of  the  entire  road.  The  questions  arising  in 
various  forms,  between  the  owners  of  the  realty  claiming  prop- 
erty as  fixtures,  and  those  claiming  the  same  property  as  per- 
sonal, have  been  very  numerous.  The  books  abound  in  cases, 
and  yet  after  the  lapse  of  centuries  no  certain  rule  has  been 
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68tabluhed  the  application  of  which  to  a  ease  like  this  would 
temoTe  all  doubt  In  the  early  history  of  the  common  law, 
the  question  nsnaUy  arose  between  the  porsonal  represen'ta- 
tives  and  the  heir ;  and  in  such  cases  a  rule  fhyorable  to  the 
inheritance  was  applied.  In  questions  between  landlord  and 
tenant,  the  rule  was  rehixed  in  fhror  of  the  tenant,  particu- 
larly when  trade  or  manufactures  were  concerned  In  ques^ 
tions  between  vendor  and  vendee,  and  mortgagor  and  mort- 
gagee, the  same  rule  prevailed  as  between  the  heir  and  personal 
representatives.  In  Walker  v.  Sherman^  (20  Wend.  636,) 
the  cases  are  very  thoroughly  and  extensively  examined  bgr 
Mr.  Justice  Cowen.  He  arrives  at  the  conclusion,  as  a  gen- 
eral rule,  that  in  order  to  come  within  the  operation  of  a  deed 
conveying  the  freehold,  nothing  of  a  nature  personal  in  itself 
will  pass,  unless  it  be  brought  within  the  denomination  of  a 
fixture,  by  being  in  some  way  permanently,  at  least  habitually, 
attached  to  the  land  or  some  building  upon  it ;  it  need  not 
be  constantly  &stened  ;  it  need  not  be  so  fixed  that  detaching 
would  disturb  the  earth,  or  rend  any  part  of  the  building.  In 
the  case  of  Bishop  v.  Biehopy  (1  Keman,  123,)  the  court  of 
appeals  decided  that  hop  poles  which  had  been  taken  down  to 
gather  the  hops,  and  piled  in  the  yard,  with  the  intention  of 
replacing  them  the  next  season^  were  a  part  of  the  real  estate ; 
and  the  reason  assigned  was,  that  the  poles  were  to  be  perma-' 
nently  used  upon  the  land,  and  were  necessary  for  its  proper 
improvement.  I  apprehend,  in  this  case,  it  was  not  intended 
that  every  thing  necessary  for  the  proper  improvement  of  the 
land  became  real  estate.  Such  a  rule  would  convert  into  real 
estate  a  vast  amount  of  property,  universally  held  to  be  per- 
sonal It  has  been  held  that  stoves  used  in  a  housej  not  at- 
tached to  the  building.  Were  personal  property,  although  there 
was  no  other  means  of  warming  the  house.  The  house  would 
be  worthless,  deprived  of  all  means  of  artificial  warmth.  A 
fium  cannot  be  properly  cultivated  without  a  team  and  fiurm- 
ing  implements ;  yet  it  has  never  been  supposed  that  a  team 
a|id  implements  would  pass  by  a  conveyance  of  the  frurm,  to* 
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getiMT  with  the  rents,  iaeiiee  and  profits  thereo£  But  titb 
oeidd  be  aoqnired  to  a  &ni!i  destitute  of  these  articles,  as  ireQ 
as  ti>a  rail  road  without  engines,  ears,  Sbc  I  apprehend  a 
rdle  that  all  shall  pass  faj  a  grant,  without  which,  or  a  snb- 
•titate  for  it,  the  subject  of  the  grant  cannot  be  advanta- 
geously improved,  is  not  sound.  It  wonld  embrace  the  fur- 
niture of  houses,  as  well  as  articles  used  upon  land  The 
Farmerif  Loan  afUl  Trust  Company  y.  Sendrkkaon^  (25  Barb. 
484,)  expressly  decides  that  engines  and  cars  are  frctures. 
Ife  Justioef  Strong,  in  an  able  opinion,  places  the  dedsion 
upon  the  following  grounds :  that  the  wheels  are  fitted  to  die 
rails;  that  thegr are  used  almost  exclusively  upon  the  road, 
Md  cannot  be  used  ebevHiere ;  that  they  are  not  artides  of 
CQsaaleroeif.ithat.theroad  cannot  be  used  without  them.  As 
to  the  fint  reason^  it  fensy  be  said,  that  the  eiq^iBes  and  can 
of  ihe  New  York  and  Erie  Bail  Road  may  be,  and  many  of 
them  iAen  are,  med  upon  the  roads  of  other  companies,  hav- 
ing connection  with  that  road  ;  having  the  same  gauge  and 
kind  of  rail  Before  the  act  providing  for  the  consolidation 
qf  several  raQ  ro&d  oompanies  into  the  New  York  Central 
BaU..BiiMid>itbe  engines  and  oars  of  any  one  of  thoee  several 
oompaiaies  w«i!e'  statable^  and  firequently  used,  on  the  entire 
route  £rom  Albany  to  Bufialo.  This  shows  that  engines  and 
cars  upon  lail  roads  cannot  be  regarded  as  fixtures  becaose 
they  are  adapted  to  use  upon  the  particular  road  of  the  com- 
pany owtiing  ibem,  wd  not  elsewhere.  I  do  not  think  much 
force  can- be  attached  to  the  argument  that  they  are  not  arti* 
des  of  commeroa  How  the  fiict  may  be,  I  am  unable  to  state, 
but  I  tSiink  the  engines  and  cars  <^  rail  road  companies  are 
sold  as  often  as  farmers  sell  or  exchange  their  plows.  Plows 
are  procured  for  use  upon  a  farm,  and  are  very  rarely  sold  and 
exdianged,  unless  the  &nner  ceases  himself  to  cultivate  the 
fiurm.  Should  a  rail  road  company  at  any  time  have  a  sur- 
plus of  engines  or  oars,  I  think  a  ready  market  would  be 
found  for  them  upon  roads  similarly  constructed.  Engines 
and  oars  are  not  attadied  to  the  road  in  any  manner  save  fagr 
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ftoir  weigbt ;  ih&y  are  not  kept  in  any  permanent  place ;  they 
are  ran  Imndieds  of  mikB,  paesing  through  different  oonntiee 
and  eometuDes  states.  It  is  well  known  that  the  care  of  the 
defendants  frequently  ran  upon  the  New  Tork  and  Erie  Bail 
Road,  to  the  dty  of  New  York,  and  sometimes  the  engines 
and  cars  of  the  latter  company  ran  upon  the  defendants^  road 
to  BafUo.  When  the  engines  of  the  New  York  and  Erie 
Bail  Boad  are  on  the  track  of  defendants'  road,  are  they  the 
real  estate  of  the  latter  road ;  are  they  subject  to  mortgages 
upon  the  defendants'  road,  and  to  the  liens  of  judgments 
against  the  company  ?  If  they  are  fixtures,- 1  do  not  see  why 
they  would  not  be.  Suppose  a  party  recorere  judgment 
against  the  New  York  and  Erie  Bail  Boad  and  dockets  it  in 
Allegany  county,  issues  execution  to  the  sheriff  of 'that  county, 
and  sells  the  real  estate  of  the  company  situate  therein,  what 
engines  and  cars  will  the  purchaser  hold  by  virtue  of  the  sher* 
iff's  sale  ?  About  one  eighth  of  this  road  is  within  the  oounty 
of  Allegany ;  how  are  those  fixtures  to  be  divided  between  the 
purchaser  and  the  ownera  of  the  residue  of  the  road  ?  Are 
they  to  be  partitioned  according  to  the  length  of  the  whole 
road,  or  the  value  of  the  different  portions  ?  Again ;  sup- 
pose Hie  cars  are,  just  at  the  expiration  of  the  time  for  re- 
demption, placed  upon  that  portion  of  the  road  situate  in  the 
state  of  Pennsylvania ;  they  are  still  fixtures,  just  as  much 
attached  to  the  road  as  ever.  How  is  the  purchaser  to  pro- 
ceed ?-  He  goes  to  Pennsylvania  claiming  the  cars  as  real 
estate ;  they  are  still  upon  the  track  of  the  company ;  he  in- 
terposes his  claim  to  them  by  virtue  of  his  purchase  of  the 
trade  of  the  company  in  the  county  of  Allegany,  and  claims 
them  as  fixtures  upon  the  track.  But  they  are  just  as  much 
fixtures  where  they  are ;  no  one  has  detached  the  cars  from 
the  track.  The  company  ran  the  cars  just  where  they  had  a 
perfidot  right  to  run  them ;  they  were  from  the  time  of  the 
recovery  of  the  judgment,  and  still  are  fixtures.  I  can  hardly 
beKeve  a  proceeding  for  partition  would  be  sustained  ;  how 
then  is  a  judgment  to  be  coUectedout  of  the  engines  and  cars 
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of  a  nil  road  company  ?  Again ;  the  statnte  prorides  that 
ihe  real  estate  of  corporations  shall  be  assessed  in  the  town  or 
ward  where  the  same  is  situated.  In  what  town  or  ward  are 
the  engines  and  cars  of  the  New  York  and  Erie,  or  the  New 
Tork  Central  Bail  Boad  Company,  to  be  assessed  ?  They 
are  fixtures  jnst  as  much  in  one  town  as  another.  Suppose 
they  are  assessed  in  each  town  and  ward  through  which  the 
tnusk  extends ;  what  remedy  has  the  company  ?  I  know  of 
none.  I  befieve  no  attempt  has  ever  yet  been  made  to  assess 
engines  and  cars  as  real  estate.  The  leading  idea  of  a  fixture 
is  that  it  is  something  affixed  to  land,  or  to  buildings  upon 
the  land ;  something  fixed  and  permanent  in  its  location,  or 
a  mere  incident  to  something  so  fixed.  There  are  exceptions 
to  this  rule,  some  of  which  have  no  principle  to  support  them. 
Upon  what  principle  are  deer  in  a  park  held  to  pass  by  a  con* 
yeyance  of  the  realty,  while  cows  in  a  pasture  do  not ;  pigeons 
in  a  dove  cot  to  pass,  while  hens  in  a  bam  do  not  ?  I  can 
see  none,  except  the  greater  difficulty  of  removal  in  the  one 
case,  more  than  in  the  other.  From  these  cases  no  genaid 
principle  can  be  deduced.  A  key  to  a  lock  in  a  door  passes 
with  the  realty  ;  the  lock  is  attached,  and  the  key  is  held  to 
go  with  it  The  lock  is  a  fixture  to  the  house,  not  to  the 
farm  ;  so  that  if  the  house  is  conveyed,  the  key  passes  witii 
thai  I  believe  no  case  can  be  found  where  real  estate  has 
been  conveyed  by  the  owner  to  different  persons  in  severalty. 
The  grantees  have  been  held  to  be  tenants  in  common  4>f  fix- 
tures situate  perhaps  hundreds  of  miles  from  the  lands  of 
either.  It  is  true  that  rail  road  corporations  will  have  greater 
facilities  for  borrowing  upon  mortgages  of  their  real  estate  by 
holding  that  their  engines  and  cars  are  fixtures  and  subject  to 
liens ;  but  I  am  not  aware  of  any  particular  necessity  for 
changing  rules  of  law  for  such  a  purpose.  (Government,  cor- 
porations and  individuals  appear  to  have  been  tolerably  sno- 
cessful  in  borrowing  money  under  existing  rales. 
^^  In  my  opinion,  engines,  cars,  &c.  are  not  fixtures,  but  per- 
-"^^  sonal  property  ;  and  the  defendant  Patchin  acanired  a  title 
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to  ihflBt  hy  his  purchase  under  the  ezecation  against  the  rail 
HMbd  ocMopany.  The  rrferee  was  correct  in  deciding  that 
the  oigioes  and  can  were  not  liaUe  to  he  sold  upon  the 
mortgage. 

If  I  am  right  in  this  oondnsion,  then  Patchin  acquired,  a 
pmfect  title  to  the  property,  by  his  purchase  upon  the  execu- 
tion. The  engines  and  cars  were  his,  discharged  of  the  lien 
of  the  mortgaga  That  never  having  been  filed  as  a  chattel 
mortgage,  it  is  void  as  to  judgment  creditors,  so  fiur  as  relates 
to  personal  property. 

The  appeal  of  the  plaintifis  should  be  dismissed,  and  the 
judgment  modified  by  omitting  the  engines  and  cars  firom  the 
decree  of  sal& 

Mabvin,  J.  concurred. 

Judgment  accordingly.    . 

[Oblxams  ChnrsBAL  Tbbm,  September  18, 1868.    Martin,  Orenu  and  Oro^ 
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Loconotive  engiiMB,  and  other  rolling  stock  of  a  rail  road  companj ;  tbe  stock, 
materials,  rails,  ties  and  other  things  on  hand  for  running  or  repairing  the 
road ;  the  platform  scales,  tools  and  implements ;  and  all  articles  not  con- 
tUtuting  a  part  of  the  road  be^,  or  flhnly  aflBxed  to  the  land,  or  some  building 
which  is  itself  a  fixture ;  indiXdingstch  articles  as  are  usually  denominated 
chattels,  but  which  are  annexed  by  a  screw  or  the  like  to  some  bnilding, 
and  which  can  be  removed  without  detriment  to  the  building,  are  not  em- 
braced in,  and  will  not  pass  by,  a  mortgage  of  the  raU  road,  retU  estaU, 
chatUii  reaH  and  franthuM  of  the  company ;  but  are  subject  to  execution, 
9a  ptrwomd  prupBviiy, 

THIS  was  an  action  to  foreclose  a  mortgage,  given  by  the 
Black  Biver  and  TJtica  Bail  Bead  Company  to  the  plain- 
tift,  aft  trustees,  to  secure  the  payment  of  bonds  to  the  amount 
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61  f  1,200,000  issued  by  the  company  for  tbe  pdrpose  of  oom^ 
pleting  their  rail  road.  The  mortgage  was  executed  Jmie  SI] 
1854,  and  was  in  its  terms  a  mortg^  of  the  tail  rdad,  real 
estate,  chattels  real  and  franchises  of  the  company.  The 
plaintiffs,  in  their  complaint,  alleged  a  breach  of  the  condition 
of  the  mortgage,  by  the  non*payment  of  the  interest  due  upon 
the  bonds.  They  further  allied  that  in  August,  1857,  the 
Ontario  Bank  t-ecovered  several  judgments  against  the  Black 
Biver  and  Utica  Bail  Boad  Oompany,  on  which  executions 
had  been  issued  to  the  defendant  Hall,  as  sheriff  of  Ondda 
county,  who  had  levied  the  same  on  certain  property  of  the 
rail  road  company,  consisting  of  locomotives  and  tenders,  pas- 
senger, mail  and  baggage,  freight,  platform  and  gravel  cars, 
snow-plows,  materials  procured  and  on  hand  for  renewing  and 
repairing  cars  &a,  engines,  machinery,  tools  in  the  shops  of 
the  company,  &c.,  and  articles  necessary  to  the  repairing,  run- 
ning and  operating  the  road,  and  the  rolling  and  other  ma^ 
chinery,  engines,  cars,  &a  That  a  part  of  the  said  rail  road 
had  been  completed,  and  was  in  use,  at  the  time  of  the  levy, 
and  the  said  articles  of  property,  so  levied  on,  were  purchased 
for  the  purpose  and  with  the  intent  of  using  the  same  on  the 
rail  road,  and  were  then  so  used,  and  were  necessary  to  the 
use  of  the  rail  road  for  the  purposes  designed  in  the.  creation 
of  the  corporation  and  in  the  construction  of  the  road.  The 
complaint  further  alleged  that  on  or  about  the  first  day  of 
September,  1857,  the  defendant,  Edmund  A.  Wetmore,  was 
duly  appointed  receiver  of  the  said  Ontario  Bank,  and  shortly 
thereafter,  and  previously  to  the  first  day  of  November  in  that 
year,  accepted  said  appointment  and  gave  the  security  required 
of  him  as  such  receiver,  so  that  he  thereby  became  invested 
with  all  the  rights,  interest  and  property,  which  he  was  enti- 
tled to  as  such  receiver  as  aforesaid,  and  the  same  was  duly 
assigned  and  transferred  to  him  as  such  receiver.  That  the 
defendants,  Edmund  A.  Wetmore,  Alexander  ^  B.  Johnson, 
Oalvin  Hall  and  the  Ontario  Bank,  claimed  that  said  property 
so  levied  on  as  aforesaid  was  not,  nor  was  any  part  thereof^* 
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mubvaoed  itt  or  subjeet  to  smdmortgage,  but  tiuA  the  same 
amd  each  and  ever;  part  theieofy  was  fipeo  firom  ai^  lien«  u>* 
ooiiibraiiee;or  rigbty  created  by,  or  ander  and  in.  virtue  of,  said 
mortgage ;  whereas,  the  plaiatiffii  alleged  the  contrary,  and 
insisted  that  said  property,  and  eaeh  and  evety  part  thereof 
was  int^ded  to  be,  and  was  embraced  in  and  subject  to  the 
Hen  and  incumbrance  of  said  mortgage ;  and  that  said  levy 
was  of  ao  foroe  or  effect^,  as  agapst  the  lien  and  incumbrance 
of  saiAfKiortgi^e,  and  the  right  thereby  created  in  favor  of 
the  plaintiffs,  as  such  trustees  as  afovMaid.  The  plaintiffs 
made  no  personal  demand  of  any  or  either  ot  the  defendants, 
except  the  said  rail  road  corporation,  although  they  claimed 
that  the  defendrnts,  the  Ontario  Bank,  and  the  president 
thereof,  and  the  said  recdver^  as  well  as  said  Calvin  Hall,  the 
sheriff,  should  be  enj(»ned  and  restrained  from  making  any 
sale  of  the' property  so  levied  on,  under  and  in  virtue  of  the 
judgments,  executions  and  levy  aforesaid. 

The  plaintift  prayed  tor  a  foreclosure  of  the  mortgage ;  for 
a  sale  of  the  mortgaged  premises ;  and  the  application  of  the 
proceeds  of  such  sale  to  the  payment  of  the  bonds  referred  to 
in,  and  secured  by,  the  mortgi^  They  also  prayed  for  an 
injunction  and  a  receiver. 

The  defendant.  The  Black  Biver  and  Utica  Bail  Bead 
Company,  put  in  an  answer,  in  which,  among  other  things, 
it  insisted  that  the  property  levied  on  by  the  sheriff  was  cov- 
ered by,  and  subject  to,  the  mortgage  of  the  plaintiffs,  as  a 
lien  prior  to  the  executions.  The  attorney  of  the  rail  road 
company  afterwards  signed  a  consent  by  which  it  was  agreed 
that  the  plaintiffii  might  take  a  judgment  for  the  foreclosure 
of  their  mortgage,  and  for  the  sale  of  the  mortgaged  premises, 
&a,  whenever  the  controverBy  between  the  plaintiffs  and  the 
Ontario  Bank,  and  the  sheriff,  should  be  determined.  The 
Ontario  Bank  put  in  an  answer,  in  which,  among  other  things, 
ihey  alleged  that  the  judgments,  stated  in  thecomplaint  to  have 
been  recovered  by  the  bank  i^inst  the  rail  road  company, 
were  each  duly  recovered  and  perfected  as  in  that  behalf  in 
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Mid  complaint  was  alleged,  and  the  roll  therein  filed  in  tba 
office  of  the  clerk  of  Oneida  county,  at  the  dates  in  said  com* 
plaint  alleged,  and  that  afterward  execntLons  in  dne  form  of 
law  upon  and  for  the  collection  of  each  of  said  judgments  were 
duly  issued  and  delivered  to  the  defendant  Hall,  (who  was 
then  and  still  is  the  sheriff  of  Oneida  connty,)  as  saett  sheriff 
and  diat,  at  or  about  the  time  in  that  behalf  in  the  com- 
plaint alleged,  the  said  Hall  under  and  by  yirtue  of  said  ez* 
ecutions,  seized,  and  took  into  his  possession,  all  the  property 
in  the  complaint  mentioned  as  having  been  levied  upon,  to- 
gether with  all  the  other  property  of  the  defendant.  The  Black 
Biver  and  Utica  Bail  Boad  Company,  within  the  said  county 
of  Oneida^  and  except  so  far  as  said  property  may  have  been 
lost,  stolen  and  wasted,  the  said  Hail,  as  such  sherilB^  still 
holds  and  retains  the  same,  and  all  thereof,  under  said  levy, 
and  under  and  by  virtue  of  said  executions.  And  the  bank 
farther  alleged  that  each  and  all  of  the  said  property  so  as 
aforesaid  levied  upon,  was,  prior  to,  and  at  the  time  of  the 
said  levy,  the  property  of,  and  owned  by  the  said  defendants. 
The  Black  Biver  and  Utica  Bail  Boad  Company,  and  was 
not  in  any  way  covered  by  the  said  mortgage  in  the  complaint 
mentioned,  and  the  said  mortgage  had  not  been,  and  was  not 
any  lien,  incumbrance,  or  diaige  thereon,  or  upon  any  part 
thereof,  and  the  plainti£b  had  not  and  have  not  any  right  in, 
lien  upon,  or  claim  to  the  said  property  so  as  aforesaid  levied 
upon,  or  any  part  thereof,  under  or  by  virtue  of  the  said  mort- 
gage, or  in  any  other  way  whatever.  And  the  bank  demanded 
a  judgment  and  decree  herein,  adjudging  and  declaring  that 
the  property  levied  upon  was  not,  and  is  not  covered  by  said 
mortgage,  and  that  said  mortgage  was  not,  and  is  not  any 
lien,  incumbrance  or  charge  thereon,  and  that  the  defendants 
have  their  costs  adjudged  to  and  paid  to  them. 

The  action  was  tried  before  Judge  Allen,  at  Utica,  upon 
pleadings  and  prooft,  ini  December,  1859,  and  the  foUowing 
opinion  was  delivered  l^  him,  on  giving  his  judgment  therein. 
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.   S.  Bearddetff  A.  Bearddey  and  E.  A.  Oraham,  for  the 
plaintiffii.  ,-* 

F.  Keman,  for  the  defendant 

Allxn,  J,  The  questiona  litigated  in  this  action  are  of 
that  character  and  importance  that  they  will  not  be  definitely 
settled  until  passed  npon  by  the  court  of  last  resort ;  espe- 
cially in  view  of  the  fact,  that  the  decisions  of  the  supreme 
court  upon  them  are  not  in  harmony  with  each  other.  The 
reasons,  therefore,  which  may  control  my  decision,  are  not  im* 
portant,  and  will  be  stated  with  more  brevity  than  would  be 
proper  if  it  was  supposed  they  were  to  influence  the  judgment 
or  action  of  the  parties  in  interest  There  are  two  cases  in 
our  own  courts,  directly  in  point,  or  at  least  sufficiently  so  to 
control  this  case ;  and  either  would  be  authority  obligatory 
upon  me,  were  the  other  out  of  the  way.  But  as  the  two  are 
antagonistic  in  all  points,  I  am  left  to  decide  which  of  the 
two  I  ought  to  adopt  as  a  precedent ;  or,  in  other  words,  to 
decide  the  case  upon  my  own  judgment,  without  resting  upon 
the  authority  of  adjudicated  cases  of  the  like  character  in  our 
own  courts. 

The  decisions  of  the  courts  of  other  states,  upon  the  effect  to 
be  given  to  mortgages  executed  by  rail  road  companies  of  their 
property  and  franchises,  would  not  be  entirely  safe  as  prece* 
dents,  for  the  reason,  if  there  were  no  other  growing  out  of  the 
peculiar  terms  of  the  mortgages  and  the  laws  under  which  they 
were  executed,  that  the  decisions  of  the  several  state  courts 
upon  the  law  of  fixtures  are  not  uniform.  Differences  exist 
in  the  rules  establiBhed  by  the  decisions  of  the  courts  in  the 
different  states  for  determining  what  shall,  as  between  the 
owner  of  the  freehold  and  third  persons,  be  deemed  a  part  of 
the  realty,  and  what  personalty,  removable  as  such.  Many, 
perhaps  most,  mortgages  given  as  this  was,  embrace  and  in* 
dude,  in  terms,  much  of  the  property  which  is  here  claimed 
by  the  execution  creditors  of  the  raU  road  company  to.be  per^r 
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fonal  and  rabject  to  their  execution.  Such  vas  the  ease  in 
the  two  caaes  referred  to,  in  our  6wn  oonrte,  in  PkUUps  v. 
Window,  (18  B.  Man.  431,)  and  in  Cbe  v.  HaH,  decided  by 
Judge  McLean,  and  referred  to  as  reported  in  Af^.  Law  Beg. 
for  November,  1857.  In  Gary  v.  The  PiUsburgh,  Fart  Wayne 
and  Chicago  Bail  Boad  Company^  referred  to  by  Judge 
Greene,  the  mortgage  not  only  included  in  terms  all  the  prop- 
erty of  the  company,  but  that  wluch  had  been  seiaed  by  the 
oieditotB,  or  most  of  it,  being  rails,  had  been  in  uae  as  a  part 
of  the  superBtructure  of  the  road  bed,  and  had  been  taken  up 
for  repair  to  be  relaid  again,  and  the  case  in  that  view  was  di- 
rectly within  the  principle  by  whidi  a  null  stone^  tempora* 
rily  removed  finom  its  place  for  sharpening,  is  held  to  oontinQe 
a  part  of  the  realty. 

The  mortgage  in  this  case  conveys  ^all  and  singular  the 
rail  road  of  the  party  of  the  first  part,  created  and  constructed, 
and  to  be  oonstruoted  from  the  city  of  TJUxseL,  in  the  county  of 
Oneida^  and  through  the  county  of  Lewis  to  Okyton^  in  the 
county  of  Jefferson,  in  the  state  of  New  York^  with  the  ap- 
purtenances thereto  belonging;  and  all  the  real  estate  and 
chattels  real,  acquired,  and  now  owned  by  said  company,  party 
of  the  first  part,  or  which  shall  be  hereafter  acquired  by  said 
party  of  the  first  part^  situate  in  the  said  counties  of  Oneida, 
Lewis  and  Jefferson,  together  with  all  and  singular  the  firaiv- 
ehises  of  the  party  of  the  first  part."  It  is  a  mortgage  of  the 
''rail  road,  real  estate,  chattels  real  and  fivnchises  of  the 
company." 

By  the  rail  road  is  intended  the  road  bed  and  track,  with 
its  superstructure — aU  that  enters  into  and  forms  a  part  of  a 
completed  road.  No  more  is  conveyed  under  the  terms  ''nul 
road,  real  estate  and  chattels  real,"  than  would  have  been 
conveyed  under  a  description  of  the  road  way  and  other  lands 
of  the  company  by  metes  and  bounds,  with  the  nqopurtenances^ 
except  as  to  the  after  acquired  property,  which  was  not  at  the 
time  of  the  mortgage  susceptible  of  a  description  by  metes 
and  bounds,  or  in  any  other  way. 
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Under  this  general  description,  after  acquired  property  of 
the  company,  coming  within  its  terms,  wonld  pass.  (Beymour 
T.  Canandaigua  and  Niagara  FaUs  B.  B.  Co.y  (25  Barb. 
284)  But  as  a  mortgage  of  real  estate,  no  more  would  pass 
than  by  a  description  of  the  same  property  by  metes  and 
bounds ;  that  is,  nothing  but  realty  would  pass.  It  matters 
not  whether  a  mill  is  conveyed  as  a  mill  eo  nomine^  or  the 
land  upon  which  it  stands  i^  conveyed  by  any  apt  and  proper  de- 
scription with  the  mill  upon  it.  (Le  Boy  v.  Platty  4  Paige,  77.) 
The  question  is  always,  whether  the  particular  piece  of  proper- 
ty in  controversy  is,  under  the  circumstances,  a  part  of  the  land, 
and  if  so,  is  it  included  in  the  conveyance,  unless  expressly  ex- 
cepted. (Mott  V.  FaJmer,  1  Comst.  564)  If  the  property  in 
controversy  in  this  action,  when  put  upon  the  road  and  applied 
to  the  uses  of  the  company,  became  a  part  of  the  realty,  then 
it  is  covered  by  the  mortgage,  whether  acquired  before  or  after 
the  mortgage  was  given.  The  mention  of  the  franchises  of 
the  company,  in  the  mortgage,  does  not  make  that  real,  which, 
but  for  the  use  of  that  term,  would  be  personal  property,  and 
does  not  extend  the  effect  or  operation  of  the  other  terms  em- 
ployed to  designate  the  tangible  property  intended  to  be  mort- 
gaged. The  corporate  privileges  and  powers  conferred  by  law 
upon  the  corporation,  or  rather  upon  the  individuals  who  are 
created  and  made  a  body  corporate  and  politic,  are  designated 
by  this  term. 

Franchises  are  classed  among  the  incorporeal  hereditaments, 
although  they  have  no  inheritable  quality.  These  special 
privileges,  to  the  extent  authorized  by  law,  may  be  transferred 
by  way  of  mortgage ;  but  they  are  not  transferable,  except  in 
virtue  of  some  statute.  But  whatever  may  be  the  effect  of 
the  word  in  this  conveyance,  as  conferring  any  right  upon  a 
grantee  under  the  mortgage,  it  is  evident  that  nothing  tangi* 
Ble,  no  corporeal  hereditament,  is  included  within  or  conveyed 
by  that  term.  Aside  from  the  right  of  eminent  domain, 
which,  to  a  certain  extent,  and  to  enable  them  to  acquire  the 
title  to  real  property,  is  delegated  to  rail  road  corporations,  I 
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^hink  of  no  privilege  enjoyed  by  them  which  might  not  be  ex- 
ercised by  individuals  without  express  permission  from  the 
government  The  carriage  of  persons  and  property,  by  rail- 
way,  is  a  business  open  to  all  who  can  acquire  title  to  the  road- 
way, and  construct  and  equip  the  road,  and  the  &ct  that  a 
rail  road  for  the  purposes  to  which  they  are  applied,  is  deemed 
to  be  so  far  public,  or  for  public  purposes,  as  to  justify  the 
delegation  of  this  right  of  acquiring  property  upon  making 
just  compensation  to  the  owner,  without  his  consent,  does  not 
affect  the  character  of  the  property  which  a  rail  road  company 
may  acquire. 

There  is  no  public  policy  or  public  interest  involved,  which 
would  call  upon  courts  to  hold  that  to  be  land  or  a  part  of 
the  realty,  which  would  not  be  land  owned  and  used  by  an  Iut 
dividual  under  the  same  circumstances.  The  special  privil^es 
of  the  companies  constructing  rail  roads  under  a  charter  or 
corporate  organisation,  are  prescribed  and  defined  by  the  laws 
under  which  they  are  formed ;  and  none  are  to  be  taken  by 
them  by  implication,  or  from  any  real  or  supposed  neo^eity 
or  public  interest,  unless  the  powers  are  necessary  to  the  ac^ 
complishment  of  the  main  purpose  for  which  they  are  incor- 
porated. No  powers,  and  no  privileges,  other  than  those 
expressly  conferred  or  necessarily  implied,  can  be  exercised  by 
them.  The  power  to  take  from  the  owner,  against  his  con- 
sent, upon  making  compensation,  property,  which  is  ordinarily 
treated  and  considered  as  personal,  in  order  to  construct  or 
equip  the  road,  would  not  exist,  unless  expressly  conferred. 
It  does  not  necessarily  result  from  th^  power  given  to  take 
land,  and  construct  and  operate  a  road,  So,  too,  the  privilege 
of  holding  property  as  real  property,  and  thus  exempt  from 
sale  as  personal  property  on  executions,  which,  in  other 
bands,  when  used  for  a  like  purpose,  would  not  be  so  consid- 
ered, is  not  conferred  by  any  statute,  and  therefore  does  not 
exist.  If  public  policy,  or  the  public  good,  requires  a  departure 
from  the  rules  of  the  copinion  law  in  the  classification  of 
property  pwned  by  individuals  or  corporate  proprietors  of  rail 
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roadfl^  it  is  for  the  legislature;  not  for  the  courts^  to  make  the 
innovation. 

All  that  the  courts  can  do/  is  to  apply  the  principles  of  the 
common  law  to  new  species  of  property^  as  they  come  into 
existence,  and  to  members  and  business  enterprises  as  they  aiise. 
In  this  state,  courts  are  admonished,  if  not  enjoined,  by  the 
legislature,  not  to  interfere  with  what  of  uniformity  there  may 
be  in  the  classification  of  ^property  into  real  and  personal,  or 
add  to  the  exceptions  which  have  already  been  engrafted  upon 
'the  general  rule  by  which  personal  is  distinguished  fix)m  real 
property.  It  waa  deemed  essential  by  the  revisers  that  the 
same  legal  character  should  be  given  to  an  article,  without 
reference  to  the  parties  in  controversy,  and  with  that  view  the 
rule  was  altered  as  between  heir  and  executor,  to  the  prejudice 
of  the  former,  to  conform  to  that  existing  between  landlord 
and  tenant,  which  was  the  most  liberal  in  favor  of  holding 
articles  that  were  not  firmly  annexed  to  the  realty,  to  be  per- 
sonal and  removable,  without  the  consent  of  the  owner  of  the 
fireehold.  To  carry  out  this  view,  "  things  annexed  to  the 
freehold,  or  to  any  building,  for  the  purpose  of  trade  or  man- 
ufacture, and  not  fixed  into  the  wall  of  a  house,  so  as  to  be 
essential  to  its  support,^'  go  to  the  executor  and  not  the  heir. 
(2  B.  S.  82,  §  6,  8ub.  4.    3  id.  2d  ed,  639,  App,) 

The  rule,  as  between  vendor  and  vendee,  and  mortgagor  and 
mortgagee,  had  been  the  same,  if  not  taken  from  that  which 
had  existed  between  heir  and  executor,  and  this  statute,  if  it 
did  not  work  a  corresponding  change  as  between  those  parties, 
'^  certainly  indicates  any  thing  but  a  legislative  intent  to  en- 
large the  rights  of  freehold."  (Per  Cowetiy  J.  20  Wend.  654.) 
Johnson,  (Ch.  J.)  of  the  court  of  appeals,,  in  speaking  of  the 
same  statute,  says,  '*  When  the  statute  gives  a  particular  spe- 
cies of  property  to  the  executor,  and  gives  lands,  tenements 
and  hereditaments  to  the  heir,  it  should  be  regarded,  at  least, 
as  furnishing  very  dear  proof  that  in  the  legislative  mind, 
that  kind  of  property  is  considered  as  not  being  in  any  sense 
included  inr  lands,  tenements  or  hereditaments/'    (Murdoch 
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V,  0{it<^d,  18  JV:  r.  Rep.  32.)  Judge  Strong  is  of  the  opin- 
ion that  the  common  law^  as  between  vendor  and  vendee,  is 
not  altered  by  that  statute.  {Farmera'  Loan  and  Trust  Co. 
V.  Hendrickaofhy  (25  Barb.  489.)  The  chancellor,  in  applying 
and  giving  e£fect  to  the  statute,  in  Hottse  v.  Houacy  (10  Paige, 
158,)  held  that  it  was  still  necessary  to  go  back  to  the  com- 
mon law^  to  the  decisions  of  the  courts,  for  the  purpose  of  as- 
certaining what  is  a  substantial  part  of  the  freehold,  or  what 
is  a  mere  fixture  or  thing  annexed  to  such  freehold.  Property 
of  the  latter  description  he  would  have  held  as  personal,  and 
as  belonging  to  the  executor.  If  the  property  in  controversy 
here  is  '^  annexed  to  the  freehold,"  either  actually  or  construc- 
tively, for  the  purposes  of  trade  or  manufacture,  then  withiik 
this  statute  it  is  not  subject  to  the  mortgage  as  real  property ; 
if  the  statute  does  not  apply  and  control,  but  simply  prescribes 
a  rule  of  adjudication  to  cases  within  the  same  reason,  it  would 
seem  the  same  conclusion  should  follow.  /  If  not  annexed  in 
some  way,  then  it  certainly  cannot  be  included  in  the  mort- 
gage as  a  part  of  the  land,  j  The  property  claimed  by  the 
mortgagees,  in  hostility  to  the  judgment  creditors  of  the  Black 
Biver  and  Utica  Bail  Boad  Company,  as  included  in  the  mort« 
gage  and  as  a  part  of  the  realty,  consists  mainly  in  the  loco- 
motives and  tenders,  passenger,  mail  and  baggage,  freight, 
platform  and  gravel  cars,  snow  plows,  materials  procured  and 
on  hand  for  renewing  and  repairing  the  superstructure  of  the 
road  and  repairing  cars,  &c.,  engines,  machinery,  tools  in 
the  shops  of  the  company,  and  in  and  about  the  making 
and  repairing  cars,  and  generally  in  doing  the  work  of  the 
company,  and  articles  necessary  to  the  repairing,  running 
and  operating  the  road,  and  the  rolling  and  other  machinery, 
engines,  cars,  &c.  With  the  exception  of  the  stationary 
engine  and  some  of  the  property  in  the  shops  of  the  com- 
pany, which  appear  to  be  annexed  in  some  way  to  the  bu)ld« 
ing  and  land,  a  literal  reading  of  the  statute  would  give 
the  property  to  the  execution  creditors,  as  against  the 
fnortgagees.    The  property,  if  annexed  at  all,  19  so  annexed 
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for  the  purposes  of  trade.  Bat  as  the  statute  does  not  in 
terms  embrace  the  case  of  vendor  and  vendee,  and  may  not 
have  been  authoritatively  decided  to  apply  to  that  class  of 
cases,  although  that  would  seem  to  be  the  mind  of  the  court 
of  appeals,  the  decision  may  perhaps  more  properly  be  placed 
upon  the  common  law  rules.  The  inquiry  will  be  then,  whether 
the  articles  seized  and  claimed  by  the  sheriff,  are  chattels,  fix- 
tures, or  a  part  of  the  realty.  If  they  are  chattels  or  fixtures, 
then  they  were  removable,  aa  against  the  owner  of  the  land, 
by  any  one  having  a  claim  to  them,  and  were  subject  to  ex^ 
cution  against  the  company  as  personal  property. 

The  mortgagees  occupy  the  same  position  that  the  rail  road 
company  would  occupy,  had  there  been  an  attempt  to  separate 
this  property  firom  the  land  and  sell  it  as  personal  property, 
and  no  mortgage  had  been  given.  If  the  company  in  that 
case  could  not  maintain  that  it  had  become  and  was  a  part  of 
the  land,  then  the  plaintiffs  cannot,  now.  That  is,  if  it  if 
land,  as  between  the  mortgagee  of  the  debtor  and  the  execu- 
tion creditor,  then  it  is  as  between  the  debtor  and  creditor ; 
and  yet  had  the  controversy  been  always  between  the  pursuing 
creditors  and  the  debtor  company,  there  would  hardly  have 
been  any  conflict  in  the  decisions.  That  all  the  articles  were 
chattels  personal  before  they  were  brought  to,  and  placed  upon 
the  road,  or  the  lands  of  the  company,  is  not  disputed ;  and 
if  they  have  not  by  annexation,  actual  or  constructive,  lost 
that  character,  they  must  be  so  treated,  for  I  know  of  no 
other  way  in  which  personal  property  can  become  real  and  a 
part  of  the  land ;  and  there  may  be  an  annexation  without 
making  this  change  in  the  legal  character  of  the  property.  If 
it  is  annexed  as  a  mere  fixture,  then  it  is  removable,  and  to  be 
treated  as  personal  for  all  purposes.  Fixtures  are  personal 
chattels  annexed  to  land,  which  may  be  severed  or  removed 
by  the  party  entitled  to  them,  against  the  will  of  the  owner 
of  the  freehold.  **  The  term  fixtures  is  one  denoting  the  re^ 
verse  of  its  name.''  The  general  rule  is  that  all  things  whicn 
are  attached  to  the  freehold  or  annexed  to  the  land,  become  a 
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part  of  ity  if  the  annezation  be  made  firmly  and  witli  an  itt- 
tention  that  it  shall  be  permanent  ExceptionB  have  been 
engrafted  npon  the  rale,  for  the  benefit  of  trade  and  mannfac- 
tare,  from  time  to  time,  and  these  have  been  most  nsnally  in 
£ftyor  of  tenants  as  against  their  landlords.  Annexation  in 
some  form  is  necessary  to  constitute  that  a  part  of  the  land 
which  is  ordinarily  personal  property.  The  annexation  in 
some  cases  is  by  gravitation  alone,  but  then  the  thing  so  an- 
nexed is,  in  most  cases,  either  a  part  of  some  machine,  the 
principal  part  of  which  is  actually  annexed  to  some  building, 
fastened  or  let  into  the  soil,  or  is  necessary  to  complete  a 
building,  or  to  the  occupation  of  the  land  for  the  purposes  of 
the  trade  to  which  it  is  adapted  and  has  been  appropriated. 
With  a  few  special  exceptions,  such  as  locks,  keys,  bars,  mov- 
able shutters,  blinds,  &c  which  are  all  necessary  to  complete 
the  building  to  which  they  are  fitted ;  charters,  deeds,  &c.,  and 
the  box  or  chest  in  which  they  are  contained ;  fish  in  a  fish 
pond ;  rabbits^  &c.,  in  a  warren ;  deer  in  a  park,  &a,  which 
all  go  with  the  inheritance  as  heir  looms,  and  which  are  con- 
sidered as  annexed  and  necessary  to  the  enjoyment  of  an  in- 
heritance ;  chattels  in  order  to  lose  their  characteristics  as 
personal  property^  must  «t  least  be  so  far  fixtures  that  they 
are  permanent  in  one  place.  C  The  very  idea  of  a  fixture  is  of 
a  thing  fixed  or  attached  to  something  as  a  permanent  append- 
age, and  implies  firmness  in  position. )  But  that  which  be- 
comes by  annexation  a  part  of  the  soil  is  something  more  than 
a  fixture,  and  requires  at  least  as  much  permanence  as  to  con- 
stitute a  fixture.  The  maxim,  Quicquid  plantatur  solOj  solo 
cedit,  which  tersely  expresses  the  principle,  makes  the  a£Sxing 
of  the  chattel  to  the  soil  the  test  by  which  it  is  declared  to 
belong  to  the  soil  ^  Hence,  courts,  in  determining  the  ques- 
tions that  have  arisen,  have  looked  at  the  mode  and  intention 
of  annexation,  the  object  and  customary  use  of  the  thing  an- 
nexed, and  in  determining  the  intention,  the  character  of  the 
claimant  has  had  its  weight^  But  fitness  and  adaptation  and 
intention  to  annex,  without  actual  or  constructive  annexation, 
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does  not  make  a  chattel  a  part  of  the  realty.  A  man  may 
have  the  rafters,  doors  and  windows  made  to  fit  precisely  his 
house  and  the  positions  they  are  respectively  to  occupy,  and 
brought  to  the  ground ;  but  until  actually  put  and  affixed  in 
and  to  the  house,  and  thus  made  a  part  of  it  and  the  land 
upon  which  it  stands,  they  remain  personal  property.  When 
once  attached,  they  may  be  removed  for  temporary  purposes 
without  destroying  their  character  as  a  part  of  the  realty.  It 
would  be  a  vain  work  for  me  to  undertake  that  which  more 
able  judges  have  avpwed  an  inability  to  do,  to  wit,  to  review 
alt  the  cases  in  which  the  question  has  arisen  under  greatly 
differing  circumstances,  and  in  almost  every  variety  of  form, 
and  reconcile  the  apparent  conflict  of  decisions,  and  deduce 
from  all  a  certain  rule,  easy  of  application,  and  to  which  every 
case  may  be  made  to  conform. 

It  is  suggested  that  the  articles  claimed  under  the  mortgage 
passed  as  incident  to  and  accessory  to  the  principal  thing 
granted,  and  as  a  part  of  the  means  to  obtain  it  and  all  the 
fruits  and  efiect  of  it.  It  is  well  settled  that  where  any  thing 
is  granted,  all  the  means  to  enjoy  it  and  the  incidents  and  ac- 
cessories pass  with  it.  As  by  a  grant  of  ground,  a  grant  of 
way  to  it ;  by  a  grant  of  trees,  the  power  to  cut  them  ;  by  a 
grant  of  mills,  the  waters,  flood  gates,  and  the  like,  that  are 
of  necessary  use  to  the  mill.  (1  jSAep.  Touch.  89,  90.  Harise 
V.  House,  10  Paigcy  158.  Babcock  v.  The  Western  RaU  Road 
Co.,  9  Met.  553.)  But  divers  things,  that,  by  continued  en- 
joyment with  other  things,  are  only  appendant  to  others,  as 
warrens,  leets,  tvaifs,  estrays,  and  the  like,  will  not  pass  by 
the  grant  of  those  other  things;  (1  Bhqp.  Touch.  89.  Archer 
v.  BrufMdy  1  Lev.  131.)  If  the  thing  claimed  is  a  means  of 
enjoyment  of  the  thing  granted,  as  a  right  of  way  or  other 
easement  over  the  other  lands  of  the  grantor,  the  only  ques- 
tion is  whether  the  right  claimed  is  necessary.  If  it  is  claimed 
as  a  part  of  the  thing  granted,  because  necessary  to  the  usual 
and  profitable  employment  of  the  thing  granted,  and  adapted 
to  its  use,  the  question  is  whether  it  is  affixed  and  made  a 
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mibateiitial  part  of  the  freehold,  or  is  a  mere  annexation  for 
the  purpose  of  trade  or  manufacture,  as  in  the  latter  case,  it 
would  not  he  induded  in  the  grant  (Murdook  y.  Oiffordj  18 
N.  JT*  iiq>.  28.)  Actual  physical  annexation  is  not  claimed 
here  as  to  most  of  the  property  in  oontroverBy,  but  a  construct- 
ive annexation  resulting  from  the  fitness  and  necessity  of  the 
articles,  to  the  right  use  of  the  main  thing.  The  examples 
given  of:  constructive  annexation,  which  alone  will  supply  the 
want  of  actual  annexation,  are  the  stone  of  a  mill  taken  out 
to  pick  it;  keys,  locks,  doors,  &c.,  sails  of  a  wind  mill,  win- 
dows, d^a  {Oradff$  Law  of  Fixture$y  15.)  These  examples 
take  the  place  of  a  definition,  in  terms,  of  a  constructiTC  an- 
nexation, and  the  chattels  which  become  realty  by  construct- 
ire^  annexation  must  belong  to  the  same  class  or  come  within 
the  reasons  which  control  in  such  cases.  ''  They  must  boBUoh 
as  go  to  complete  the  building  or  machinery  which  is  s^ed 
to  the  land,  and  which,  if  removed,  would  leave  the  principal 
thing  incomplete  and  unfit  for  use.''  In  order  to  pass  as  an 
accessory  of  that  which  is  confessedly  realty,  it  would  be  ao- 
cessovy  to  it,  and  not  to  a  matter  of  a  personal  natura  A  fire 
engine  wa0  considered  as  an  accessory  to  the  carrying  on  of 
the  trade  of  getting  and  vending  coals  from  the  land,  a  mat- 
ter of  a  personal  nature,  and  therefore  is  not  a  part  of  the 
realty..  (Laipton  v.  Loudon,  3  Aik.  13.  Lard  Derby  v. 
Lord  Wardf  1  Athb.  13.)  The  carrying  of  passengers  and 
freight  is  a  matter  of  a  personal  nature,  to  which,  and  not  to 
the  rail  road  as  realty,  the  ^'  looomotives,  cars,  &c.,  are  acces- 
sory." C.  J.  Shaw,  in  WinsUno  v.  MerchatM  Ina.  Company^ 
(4  Met.  314,)  after  speaking  of  the  difficulty  of  laying  down  a 
general  rule,  says,  ^^  In  general  terms,  we  think  it  may  be  said 
that  where  a  building  is  erected,  as  a  mill,  and  the  water 
works  of  steam  works,  which  are  relied  upon  to  move  the  mill, 
axe  erected  at  the  same  time,  and  the  works  to  be  driven  by 
it  are  essential  parts  of  the  mill,  adapted  to  be  used  in  it  and 
mih  it,  though  not  at  the  time  of  the  conveyance,  attachment 
or  mortgage,  attached  to  the  mill,  are  yet  parts  of  it,  and  pass 
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with  it  by  a  oonyeyanoey^mortgage  or  attachment  In  the 
aame  case  it  was  decided  that  all  artideB  of  stock,  such  as  iron 
and  coal,  and  all  materials  to  he  wrooght,  and  the  hand  tools 
and  all  implements  not  driven  by  the  steam  engine,  and  arti- 
cles not  annexed  to  the  building  nor  embedded  in  the  ground, 
nor  eoMtiMing  parU  of  such  mill,  were  to  be  deemed  person* 
alty,  and  not  realty.  This  is,  I  think,  the  extent  of  the  rule 
of  constructire  annexation  Broom,  in  his  Legal  Maxims, 
page  190,  says,  '^  It  is  not  sufficient  that  the  article  in  ques*- 
tion  merely  rests  upon  the  soil,  or  upon  such  foundation ;  un- 
less there  be  annexation,  no  difficulty  can  under  any  circum- 
stances occur/'  Lord  Mansfield  held  that  salt  pans,  put  in 
salt  works  by  the  ancestor,  went  to  the  heir  as  part  of  the  in- 
heritance, and  not  to  the  executor.  He  put  the  decision  upon 
the  ground  that  the  owner  erected  them  for  the  benefit  of  the 
inheritance,  and  could  never  have  intended  to  give  them  to 
the  executor.  These  salt  pans  were  fixed  with  mortar  to  a 
brick  floor,  an^  there  were  furnaces  under  them.  {Lawton  v. 
ScUfMnif  1  H.  Btadk.  259  in  note^,)  This  has  been  called  a 
mixed  case  of  an  erection,  for  the  benefit  of  trade,  as  well  as 
of  the  inheritance,  and  effect  was  sought  to  be  given  to  the 
intent  of  the  owner.  The  cases  of  Farrar  v.  StackpoU,  (6 
Oreenl.  157,)  Voorhees  v.  Freemany  (2  W.  d.  S.  116,)  and 
Pyle  V.  Pennocky  (Id.  300,)  so  far  as  they  dispense  with  an- 
nexation of  chattels  to  the  soil  or  building,  as  an  essential 
requisite  to  change  the  character  of  a  personal  chattel,  and 
make  such  change  to  depend  upon  the  fitness  and  adaptation 
of  the  article  to  the  purposes  fbr  which  the  real  estate  is  used, 
are  opposed  by  the  decision  of  our  own  courts.  Perhaps  they 
may  be  reconciled  to  our  decisions,  but  not  upon  any  princi- 
ple which  could  affect  this  case.  The  American  editor  of 
Smith's  Leading  Cases,  is  of  the  opinion  that  the  doctrine  of 
the  Pennsylvania  court  must  prevail,  if  at  all,  by  its  own  au- 
thority, since  in  all  the  cases  in  which  chattels  have  been  else- 
where treated  as  fixtures,  there  has  been  some  annexation, 
although  in  some  instances  slight  in  its  character,  to  the  pre- 
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mises  on  which  they  were  placed.  (2  Smith's  Lead.  Cases ^ 
Law  Lib.  ed.  169,  top  paging,}  The  cases  of  water  wheels, 
mill  stones,  running  gear  and  bolting  apparatus  of  a  grist  and 
flouring  mill,  which  in  House  v.  House,  (supray)  ^ere  held  to 
be  constituent  parts  of  the  mill,  is  not  an  exception  to  the 
rule  requiring  some'  annexation.  The  frame  work  and  foun- 
dation upon  which  the  water  wheel  rests,  and  upon  which  it 
turns  upon  its  axle,  is  necessarily  a  part  of  a  building,  or  em- 
bedded in  the  soil,  and  that  and  the  wheel  are  made  for  each 
other,  and  both  are  parts  of  the  completed  building  atid  essen* 
tial  to  it,  and  all  the  gearing  connected  with  it  form  a  part  of 
the  same  machinery.  It  all  has  a  permanent  and  fixed  posi- 
tion. It  is  stationary,  not  movable,  in  one  place  to-day  and 
,  another  to-morrow  ;  and  see  Le  Boy  v.  Piatt,  (4  Paige,  77.) 
WhQe  rails,  before  made  into  a  fence,  are  personal  property, 
when  in  a  fence  attached  to  the  land,  they  become  a  constitu- 
ent part  of  it,  as  do  hop  poles,-  although  temporarily  removed 
from  the  ground  to  gather  the  crops.  But  in  both  cases  they 
are  deemed  attached  to  the  land.  (Mott  v.  Palmer,  1  Comst. 
664,  Bishop  V.  Bishop,  1  Kern.  123.  Goodrich  v.  Jones, 
2  HUl,  142.) 

There  are  peculiar  reasons  why  fences  should  be  deemed  a 
part  of  the  freehold,  without  regard  to  the  particular  mode  of 
their  attachment  to  the  soil.  Immemorial  custom,  if  nothing 
else,  would  make  a  fence,  whether  a  Virginia  fence  or  a  fence 
actually  embedded  in  the  soil,  a  pArt  of  the  realty.  Fences 
have  always,  and  by  universal  consent,  passed  with  the  land, 
as  much  as  the  houses  upon  it.  But  not  so  as  to  the  rolling 
stock  of  a  rail  road.  There  is  no  such  custom,  and  in  a  grant 
of  a  rail  road  with  its  stock  a  careful  conveyancer  would  sched- 
ule the  rolling  stock,  and  grant  it  as  such.  WaXker  v.  Sher^ 
man,  (20  Wend.  636,)  is  a  leading  case  in  our  own  courts,  and 
after  a  full  review  of  the  reported  cases,  it  was  held  that  the 
parts  of  a  machinery  belonging  to  another  party,  which  were 
not  in  any  manner  affixed  or  fastened  to  the  building,  or  to 
the  land,  was  personal  and  not  real  property.    The  general 
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rale  to  be  deduced  from  that  case  is,  that  whatever  its  use  or 
object,  unless  the  thing  be  physically  annexed  to  the  freehold 
in  some  way,  it  will  not  pass  under  a  grant  of  the  land  from 
vendor  to  vendee,  while  the  cases  of  constructive  annexation, 
where  the  article  is  seldom  or  never  corporeally  attached  to 
th^e  realty,  are  few^  and  may  be  set  down  as  exceptions  to  the 
general  rula  (Id.  646,  per  Cowen^  J.  Whiting  v.  Braston, 
4  Pidfe.  311.)  The  Virginia  fence,  and  manure  in  the  barn- 
yard, are  placed  among  the  exceptions.  Murdoch  v.  Oifford^ 
(18  N.  T.  B.  28,)  reafSrms  and  applies  the  doctrine  of  Walker 
V.  Sherman^  and  holds  that  looms  in  a  wooleb  factory,  con- 
nected with  the  motive  power  by  leathern  bands,  not  other- 
wise annexed  to  the  building  than  by  screws  holding  them  to 
the  floor,  which  kept  them  steady  while  working,  and  which 
could  be  removed  without  injury  to  themselves  or  to  the  build- 
ing, are  chattels,  and  not  a  part  of  the  realty.  If  that  case 
was  well  decided,  (and  it  was  well  considered,  and  at  least  is 
binding  upon  me,)  then  but  little  of  the  property  in  contro- 
versy here  was  or  is  a  part  of  the  realty,  and  covered  by  the 
mortgage.  The  looms  are  distinguishable  from  the  cars  and 
rolling  stock  of  the  rail  road  in  this,  that  they  were  perma- 
nently placed,  although  not  strongly  affixed,  while  the  rolling 
stock  of  the  road  was  incapable  of  permanence,  or  of  being 
affixed  or  annexed  in  any  one  place,  biit  was  intended  for  loco- 
motion. Its  whole  use  is  in  its  locomotive  facilities.  The 
term  by  which  it  is  ordinarily  designated,  "  rolling  stock,*'  im- 
plies the  very  reverse  of  annexation  and  a  permanent  fixture. 
It  is  essential  to  the  successful  operation  of  the  rail  road,  but 
not  a  part  of  the  rail  road  itself  It  is  an  accessory  to  the 
trade  and  business  of  the  road,  and  not  to  the  roa^  itself. 
The  road  is  completed  when  the  bed  is  graded,  the  super- 
structure laid,  the  rails  put  down,  and  every  thing  is  ready 
for  the  reception  of  the  locomotives  and  cars  ;  it  is  equipped 
when  the  rolling  stock  and  all  other  necessary  appliances  and 
&6ilities  for  business  are  finished  and  put  upon  it  for  use. 
The  company  can  then  commence  the  trade  of  carrying  pas- 
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sengeniy  to  which  the  cars  are  neoeseaiy  and  aooeesoiy.  The 
road  and  its  equipments  are  as  distinct  as  the  store  of  the 
merchant  and  the  stock  of  goods  npon  the  shelves  I  concnr 
fully  in  the  manuscript  opinion  of  Greene^  J.  in  Stevens  v. 
The  Buffalo  and  N.  T.  City  B.  B.  Co.(a)  presented  me.  The 
locomotives,  therefore,  and  all  the  other  rolling  stock  of  the 
company — all  the  stock,  materials,  rails,  ties,  and  other  things 
on  hand  for  running  or  repairing  the  road,  the  platform  scales, 
and  all  the  loose  tools  and  implements  levied  upon,  and  all 
the  articles  not  constituting  a  part  df  the  road  hed,  or  firmly 
affixed  to  the  land  or  some  building  which  is  itself  a  fixture, 
including  such  articles  as  are  usually  denominated  chattels, 
but  which  are  annexed  by  a  screw  or  the  like  to  some  build- 
ing, and  which  can  be  removed  without  detriment  to  the  build- 
ing— were  properly  seized  by  the  sheriff.  The  steam  engine, 
with  the  boiler  and  machinery  connected  therewith,  and  mak- 
ing a  part  of  it  and  necessary  to  it  as  an  engine,  is  real  prop- 
erty, and  subject  to  the  mortgage.  (Bichardsan  v.  Oopdandy 
6  Gray,  536.) 

Judgment  will  be  given  accordingly,  to  be  settied  in  detail 
npon  a  further  hearing  of  the  parties  as  to  particular  articles 
daimed  by  them  respectively. 

[OvBiDA  Special  TesM,  December  27,  1869.    ^Qm,  Justice.] 
(a)  Beportedi  ante  p.  690. 


Heidekheiheb  v8.  Wilson. 

A  chose  in  action  owned  by  an  individnal  at  the  time  of  his  death,  belongs  to 
his  personal  representatives,  after  his  decease ;  and  bis  widow  has  no  anthor- 
ity  to  assign  the  same,  in  the  absence  of  any  proof  that  she  is  executrix  or 
administratrix  of  her  hnsband.  * 

There  is  no  legal  presumption  that  a  widow  occupies  the  relation  of  personal 
representative  of  her  husband. 

Wkere  a  defendant  claims  as  a  set-o#  an  account  alleged  to  hate  been  assigned 
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to  him,  he  most  prove  that  the  Mme  ww  atilgiied  before  the  commence- 
meDt  of  the  sait. 

Where  a  cause  before  a  justice  of  the  peace  is  submitted  by  the  counsel,  at 
the  close  of  the  evidence,  with  an  agreement  that  within  the  four  days  in 
which  the  court  is  to  render  Judgment  they  will  appear  before  the  justice 
and  argue  the  cause,  the  case  is  in  effect  postponed  for  a  final  hearing  to 
the  fourth  day ;  and  the  Justice  has  a  right  with,  or  without  the  consent  of 
the  parties,  to  take  four  days  from  that  time,  for  the  decision  of  the  cause. 

And  whether  the  Justice,  on  the  day  of  the  summing  up,  will  or  wHl  not  re- 
eeive  farther  evidence,  is  a  matter  wholly  within  his  discretion,  and  the 
exercise  of  such  discretion  will  not  be  reviewed  by  the  supreme  court,  on 
appeal. 

Whether  the  act  of  the  legislature,  of  April  10,  1866,  creating  the  office  of 
justice  df  the  peace  of  the  village  of  Medina,  and  clothing  the  incumbent 
with  tho  same  Jurisdiction,  in  civil  and  criminal  esses,  as  Justices  of  the 
peace  of  the  several  towns  of  the  state  is  unconstituticnial  and  void  1  QiMpr«. 

Although,  as  an  original  question,  it  might  be  difficult  to  sustain  the  authority 
of  the  legislature  in  such  cases,  yet  it  seems  the  principle  is  settled,  in  favor 
of  the  right,  by  the  court  of  appeals,  in  ^6^  v.  Ths  VtSagg  of  Corning, 
(15JV:r.Ap.297.) 

THIS  WM  an  action  oommenoed  before  D.  W.  Oole,  esqnire, 
jostke  of  ihe  peace  of  the  village  of  Medina.  This  office 
wdB  created  by  an  act  of  the  legislature  of  the  state  of  New 
Tork,  passed  April  10,  1855,  (Sess.  Laws  of  1855,  cA.  285, 
§§  2, 27,)  and  nnder  that  law  Cole  was  elected  and  assumed  to 
act  as  justice  of  the  peace. 

The  plaintiff's  complaint  was  upon  a  promissory  note  for 
$23.  The  answer  admitted  the  execution  of  the  note  and 
also  interposed  the  plea  of  set-off,  as  follows :  An  account  of 
$11.88  against  the  plaintiff,  and  in  favor  of  Alonzo  Mason, 
which  had  been  assigned  to  the  defendant.  Also  another  ac- 
count against  the  plaintiff  and  in  favor  of  Reuben  Garter,  of 
$57,  which  had  been  assigned  to  the  defendant 

On  the  trial  the  evidence  established  the  Mason  account, 
and  showed  that  Mason  was  the  owner  at  the  date  of  his  death, 
and  that  his  widow  had,  subsequent  thereto,  assigDcd  the  same, 
for  a  valuable  consideration.  The  evidence  also  tended  to 
show  that  the  said  account  was  to  be  paid  in  jewelry,  and  that 
^e  plaintiff  had  ever  been  in  readiness  to  pay  it  in  that  way. 
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The  Garter  account  was  for  services  as  counsel  fbr  tbe  plains- 
tiff^  about  the  rendition  of  which  there  was  no  dispute,  but 
the  evidence  was  conflicting  as  to  the  mode  of  payment ;  some 
evidence  being  given  to  show  that  the  services  were  rendered 
under  an  agreement  for  payment  in  jewelry,  which  was  in  con- 
flict with  the  evidence  of  Garter,  the  assignor  of  the  account, 
on  that  point.  The  evidence  in  the  case  further  showed  that 
the  action  was  commenced,  and  the  assignment  of  the  Gkurter 
account  to  the  defendant  was  made,  on  the  same  day.  After 
the  evidence  was  closed,  the  counsel  for  the  respective  parties 
submitted  the  cause  to  the  justice,  with  an  agreement  that 
within  the  fbur  days  in  which  the  court  was  to  render  judg^ 
ment  they  would  appear  before  the  justice  and  argue  the  cause. 
On  the  fourth  day  thereafter  the  counsel  for  the  parties  ap- 
peared and  the  defendant's  counsel  then  offered  to  introduce 
further  evidence  in  the  cause,  which  was  objected  to  i>y  the 
counsel  for  the  plaintiff,  and  excluded  by  the  court  The 
cause  was  then  argued,  whereupon  the  court  stated  to  the 
counsel  for  the  parties,  ^^  that  questions  of  law  had  arisen  that 
he  had  not  thought  of  before  the  argument  and  he  would  like 
further  time."  The  counsel  for  both  parties  consented  that 
the  court  take  four  days  additional  time  in  which  to  render 
judgment,  within  which  time  the  court  rendered  a  judgment  in 
favor  of  the  plaintiff,  and  against  the  defendant,  for  $27.50 
damages  and  costs,  which  on  appeal  was  affirmed  in  the  Or- 
leans county  court.  From  the  judgment  of  the  latter  court 
an  appeal  was  taken  and  the  record  brought  up  for  review  in 
this  court 

Reuben  Oarter^  for  the  appellant, 

De  Puy  dk  Botoen,  for  the  respondent 

By  the  Courty  Davib,  J.  I  have  examined  the  return  in 
this  case  carefully,  and  do  not  think  any  of  the  points  arising 
upon  the  proceedings  during  the  trial  well  taken.    The  Mason 
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aocount  belongied  to  Mason's  legal  fepresentatives.  There  is 
no  evidence  that  Mrs.  Mason  was  his  executrix  or  administra- 
trix,  and  there  is  no  legal  presumption  that  she  occupied  either 
of  "those  relations  to  the  estate  of  her  deceased  hushand.  There 
was  no  evidencey  therefore,  showing  any  authority  in  her  to 
transfer  the  account,  and  hence  the  title  of  the  defendant  to  it 
wholly  failed.  The  evidence  tended  to  show,  also,  that  it  was 
payable  in  jewelry,  and  that  the  plaintiff  had  held  himself  in 
readiness  to  pay  it  in  that  way.  From  the  evidence  on  this 
subject  the  justice  would  certainly  have  been  warranted  in 
finding  that  the  plaintiff  had  not  acted  in  good  faith ;  still  it 
was  not  so  entirely  clear  that  we  can  say  he  was  not  justified 
in  finding  the  other  way. 

As  to  the  Garter  account,  it  is  obvious  it  was  disposed  of 
upon  a  question  of  fact  arising  from  conflicting  evidence.  The 
justice  probably  found  that  it  was,  by  the  express  terms  of  the 
contract,  payable  in  jewelry,  and  that  there  had  been  no  de- 
fault on  the  part  of  the  plaintiff.  The  evidence  was  sufficient 
to  sustain  that  conclusion.  Besides,  it  did  not  satisfactorily 
appear  that  the  account  was  in  fact  assigned  to  the  defendant 
before  the  commencement  of  the  suit.  This  was  a  fact  for  the 
defendant  to  establish  affirmatively. 

The  rejection  of  the  evidence  offered  on  the  day  of  the  sum- 
ming up  is  not  error.  It  was  wholly  in  the  discretion  of  the 
justice  whether  to  receive  the  evidence  at  that  time  or  not, 
and  we  cannot  review  his  exercise  of  that  discretion.  In  this 
case  there  was  certainly  no  abuse  of  discretion. 

The  objection  that  the  judgment  was  rendered  more  than 
four  days  after  the  submission  of  the  cause  is  not  well  found- 
ed, in  fact.  The  case  was  in  effect  postponed  for  a  final  hear- 
ing to  the  day  when  the  counsel  appeared  and  argued  it,  and 
the  justice  had  an  undoubted  right  with  or  without  the  con- 
sent of  the  parties  to  take  four  days  from  that  time. 

The  point  most  relied  on  in  the  case  is  as  to  the  jurisdiction 
jof  the  justice.  It  is  claimed  that  the  act  authorizing  the  elej- 
tion  of  a  justice  of  the  peace  in  the  village  of  Medina  and 
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dothing  him  with  the  same  jurisdiction  in  dvil  and  criminal 
cases  as  justices  of  the  peace  of  the  seTeral  towns  of  this  state, 
is  unconstitutional  and  void.  This  question  was  not  raised 
before  the  justice  himself,  and  there  is  therefore  nothing  what- 
erer  in  the  case  to  base  it  upon,  except  that  the  justice  com- 
mences his  return  by  sajring,  '^  I,  Darius  W.  Cole,  a  justice  of 
the  peace  of  the  village  of  Medina  in  said  county  [of  Orleans] 
do  hereby  certify  and  return,"  &c  It  is  very  questionable 
whether  this  is  sufficient  to  show  that  Mr.  Cole  is  the  justice 
of  the  peace  which  the  charter  of  the  village  of  Medina  author- 
izes the  citizens  of  that  village  to  elect  He  may  be,  consist- 
ently with  this  description,  a  justice  of  the  peace  of  one  of  the 
towns  in  which  that  village  is  situated,  in  which  case  the  words 
^^  of  the  village  of  Medina''  would  be  operative  only  as  a  de- 
signation of  his  place  of  residence.  We  should  hesitate,  there- 
fore, to  reverse  this  judgment  on  the  ground  urged,  because 
the  appellant  has  not  given  us  in  the  return  satis&ctory  evi- 
dence that  the  justice  before  whom  this  case  was  tried  is  the 
one  whose  jurisdiction  is  obnoxious  to  the  objection  now  made. 
But  assuming  that  the  justice  in  this  case  was  elected  under 
the  charter  of  the  village  of  Medina,  and  derives  his  jurisdic- 
tion therefrom,  we  are  not  prepared  to  hold  that  the  act  author- 
izing his  election  and  conferring  his  power  is  unconstitutional. 
The  question  is  a  grave  one,  and  by  no  means  free  from  doubt 
As  an  original  question  I  confess  it  seems  to  me  very  difficult 
to  sustain  the  authority  of  the  legislature  in  such  cases,  but 
I  consider  the  question  in  effect  settled  by  the  court  of  appeals 
in  the  case  of  8ia  v.  The  Village  of  Coming,  (15  N.  F.  Bep. 
297.)  That  case,  it  is  true,  was  not  entirely  analogous  to  this 
in  its  facts,  but  I  do  not  see  on  what  ground  it  is  justly  dis- 
tinguishable in  principle.  If  under  the  constitution  the  l^ia- 
lature  can  create  in  incorporated  villages  local  courts  of  inferior 
civQ  and  criminal  jurisdiction,  I  do  not  discover  any  sound 
reason  why  they  may  not  measure  that  jurisdiction  by  the 
standard  of  authority  conferred  on  justices  of  the  peace  of  the 
several  towns. 
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There  is  nothing  in  the  point  made  by  the  respondent,  ihat 
this  court  has  not  jurisdiction  to  entertain  appeaU  in  cases  of 
this  character. 

The  judgment  should  be  affirmed. 

[Ebib  Obnbral  Tbbk,  November  28, 1869.  Oretne,  Marvin  and  Davis, 
JnsUces.] 


YoLNET  OwEK^  receiver,  &c.  of  the  Herkimer  ManufiActuring 
Company,  vs.  William  Smith  and  others. 

XTponthe  dissolution  of  a  corporation  the  title  to  real  property  held  by  it  doea 
not  revert  to  the  original  proprietors  and  grantors,  or  their  heirs,  bnt  Teets 
in  the  receiver  of  the  corporation ;  and  the  property,  real  and  personal,  <^ 

,  the  cqrporation,  is  to  be  administered  by  him  for  the  benefit  of  crediton 
and  stockholders. 

The  rule  of  the  common  law,  in  relation  to  the  effect  of  a  dissolntion,  upon 
the  property  and  efif^ts  of  a  corporation,  is  a  harsh  and  ineqnitable  mle^ 
and  ii^  Mrau,  has  never  been,  to  the  fullest  extent,  adopted  and  acted  upon 
as  the  rule  in  this  country ;  at  least  so  far  as  the  eztinguislunent  of  debts  ia 
concerned.  And  the  rule  was  changed,  in  this  state,  by  the  act  of  April  9, 
1811,.  for  the  relief  of  the  creditors  of  corporations.  (1  R,  L.  248.  1  R,  S. 
600,  i^  9, 10.) 

THIS  case  comes  before  the  court  upon  an  agreed  statement 
of  facts,  under  §  372  of  the  code.  ''  The  Herkimer  Man- 
ufacturing Company^'  was  incorporated  by  special  act  of  the 
legislature,  in  1833^  ''for  the  purpose  of  erecting  a  dam  across 
West  Canada  creek  in  the  town  of  Herkimer,  in  the  county 
of  Herkimer,  at  some  convenient  point  northwardly  from  the 
village  of  Herkimer,  and  to  condact  the  waters  of  the  said 
creek  in  such  canal  as  they  may  construct  near  to  the  said 
village,  and  to  discharge  the  same  into  the  Mohawk  river  or 
West  Canada  creek,  or  both,  at  such  place  or  {daoes  as  they 
shall  deem  most  convenient,  thereby  to  create  water  power 
for  driving  all  kinds  of  machinery ;  and  to  carry  on  the  man- 
ufacture of  cotton  and  woolen  goods  and  machinery,  or  either 
Vol.  XXXI.  41 


642  OASES  IN  THE  SUPREME  OOTTRT. 

Owan  V.  Smith. 

of  them  Beparately,  and  to  dispose  of  such  water  power  as 
shall  not  be  used  by  them/'  (Law8  of  1833,  ch.  165.)  In 
1833  and  1834  the  ancestors  of  the  defendants,  by  deed  duly 
executed,  conveyed  to  two  of  the  associates  named  in  the  act 
of  incorporation,  certain  premises  in  the  town  of  Herkimer, 
described  in  the  conveyance.  Such  conveyance  was  made  to 
enable  the  company  to  carry  out  the  enterprise  contemplated, 
and  with  a  view  to  the  public  benefit  of  the  contemplated 
work,  and  also  for  a  moneyed  consideration,  and  conveyed  the 
premises  to  the  grantees  in  fee,  in  trust  and  upon  the  condi* 
tion,  1st  That  the  waters  should,  within  three  years,  be  di- 
verted and  conducted  as  contemplated  ;  and  2d.  That  the 
lands  conveyed  should  be  used  and  occupied  by  the  grantees, 
their  heirs  or  assigns,  for  the  purpose  of  constructing  upon 
and  through  the  same  the  necessary  and  proper  works  connected 
with  the  proposed  diversion  of  the  waters  of  said  creek,  or  for 
the  purpose  of  building  lots/"  In  May,  1836,  after  the  com« 
plete  organization  of  the  company,  the  lands  were  conveyed  to 
it,  subject  to  the  same  conditions,  by  the  grantees  in  the 
deeds  named,  to  have  and  to  hold  to  the  said  company,  ''  its 
successors  and  assigns,  fully,  freely,  absolutely  and  forever." 
The  charter  of  the  company  expired  by  its  own  limitation  in 
April,  1853,  and  the  plaintiff  was  appointed  receiver  of  its 
property  and  effects.  The  defendants  have  entered  upon  and 
been  possessed  of  the  premises  as  heirs  at  law  of  the  original 
grantors  aiid  owners,  and  claim  title  thereto,  as  such  heirs, 
upon  the  ground  that  upon  the  dissolution  of  the  company 
the  title  to  the  real  property  reverted  to  the  original  proprie- 
tors ;  and  this  question  of  property  and  right  of  possession  is 
submitted,  by  the  agreement  of  the  parties,  for  the  decisioa 
of  the  court 

V.  Oilmen,  plaintiff,  in  person. 

B.  EarU^  for  the  defendant 
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By  the  Courty  Allen,  J.  No  qoestion  is  made  in  respect 
to  the  conditions  of  the  conveyances  to  the  corporation  as  ex- 
pressed in  them.  It  is  conceded  that  these  conditions  have 
been  substantially  performed,  so  that  there  is  no  right  in  the 
grantors  or  their  heirs  as  for  conditions  broken.  Neither  is  it 
claimed  that  the  grant  was  for  a  special  purpose,  and  that 
such  purpose  having  failed  the  title  has  reverted  to  the  grant- 
ors. The  grants  were  in  fee,  and  vested  the  title  absolutely 
in  the  corporation  so  far  as  it  could  take.  A  corporation  can 
take  a  fee  simple  for  the  purposes  of  alienation,  but  at  com- 
mon law  only  a  determinable  fee  for  the  purposes  of  enjoy- 
ment. {AngeU  dk  Ames  on  Corp.  §  195.  2  Kenfa  Cfom.  282.) 
The  only  question  is  as  to  the  effect  of  the  dissolution  upon 
the  title  to  real  property  held  by  the  corporation  at  the  time 
it  ceased  to  exist  as  a  corporation.  It  is  claimed  that  the 
common  law  rule  is  in  force  in  this  state,  and  the  real  prop- 
erty reverted  to  the  original  proprietors  and  grantors,  or  their 
heirs,  and  that  the  title  to  the  premises  in  question  vested, 
upon  the  expiration  of  the  charter  of  the  Herkimer  Manufac- 
turing Company,  in  the  defendants  as  heirs  at  law  of  the 
grantors.  In  case  of  a  dissolution  or  civil  death  of  a  corpora- 
tion, in  England,  its  personal  property  vests  in  the  king,  all 
its  real  estate,  remaining  unsold,  reverts  back  to  the  original 
grantor  or  his  heirs,  and  the  debts  due  to  and  from  the  corpo- 
ration are  extinct.  (AngeU  (t  Ames  on  Gorp,  sup.  Id,  §  779. 
2  Kenfs  Com.  307.)  This  is  a  very  harsh  and  inequitable 
rule,  and  I  doubt  if  it  has  ever  been  to  the  fullest  extent 
adopted  and  acted  upon  as  the  rule  in  this  country ;  at  least 
so  far  as  the  extinguishment  of  the  debts  is  concerned.  It 
certainly  has  not  been  iavored  by  the  courts,  or  by  legislatures. 
The  supreme  court  of  the  United  States  has  decided  that  the 
creditors  of  a  corporation,  after  its  dissolution,  might  enforce 
their  claims  against  any  property  not  passed  into  the  hands 
of  bona  fide  purchasers,  bat  is  still  held  in  trust  for  the  cor- 
poration or  the  stockholders  thereof  at  the  time  of  its  disso- 
lution.   (Mumma  v.  The  Potomac  Company^  8  Pet.  281. 
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Omran  ▼.  27m  State  (/  Arkansas^  15  How,  304)  Jadge 
Onrtk  in  tha  last  case  says,  '^  Whatever  technical  difficulties 
exist  m  maintaining  an  action  at  law  against  a  corporation 
after  its  charter  has  been  repealed,  in  the  apprehension  of  a 
court  of  equity  there  is  no  difficulty  in  a  creditor  following 
the  property  of  the  corporation  into  the  hands  of  one  not  a 
bona  fide  creditor  or  purchaser  and  asserting  his  lien  thereon, 
and  obtaining  satisfaction  of  his  just  debts  out  of  that  fund 
specifically  set  apart  for  its  payment  when  the  debt  was  con* 
tracted,  and  charged  with  a  trust  for  all  the  creditors  when  in 
the  hands  of  the  corporation  ;  which  trust  the  repeal  of  the 
charter  does  not  destroy."  The  same  learned  judge  also  cites 
with  approval  the  note  to  page  307  of  2  Kenfa  Com.  to  the 
effect  that  ^^  the  rule  of  the  common  law  has  in  fact  become 
obsolete.  It  has  never  been  applied  to  insolvent  or  dissolved 
money^  corporations,  in  England.  The  sound  doctrine  now 
is,  as  shown  by  statutes  and  judicial  decisions,  that  the  capi- 
tal and  debts  of  banking  anil  other  moneyed  corporations  con- 
stitute a  trust  fund  and  pledge  for  the  payment  of  creditors 
and  stockholders,  and  a  court  of  equity  will  lay  hold  of  the 
fund  and  see  that  it  be  duly  collected  and  applied.''  {See  also 
Houghton  v.  Thornton,  8  Geo.  Bep.  491.)  Angdl  dc  AmeSy 
in  the  5th  edition  of  their  treatise  on  corporatione,  §  779  a, 
say  :  "  The  rule  of  the  common  law  in  relation  to  the  effect 
of  a  dissolution  upon  the  property  and  debts  of  a  corporation 
has  in  fact  become  obsolete  and  odious.  Practically  it  has 
never  been  applied  in  England  to  insolvent  or  dissolved  mon- 
eyed corporations ;  and  in  this  country  its  unjust  operation 
upon  the  rights  of  both  creditors  and  stockholders  of  this  class 
of  corporations  is  almost  invariably  arrested  by  genera}  or  spe- 
cial statute  provisions.  Indeed,  at  this  day,  it  may  well  be 
doubted  whether,*in  the  view  at  l^ast  of  a  coc(rt  of  equity,  it 
has  any  application  to  other  than  public  and  eleemosynary  corr 
porations,  with  which  it  had  its  origin.  The  sound  doctrine 
of  equity  is  that  the  capital,  or  property,  or  debts  due  to 
banking,  trading^  or  other  moneyed  corporations,  constitute  a 
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trust  fund  pledged  to  the  payment  of  the  duee  of  crediton 
and  stockholders."  It  will  be  seen  that  the  term  ^Vmonej^d 
corporation"  is  not  used  in  the  above  quotations  in  the  rentrict- 
ed  sense  given  it  by  2  jS.  8.  598,  §  51,  but  ineludes  all  corpo- 
rations created  with  a  view  to  the  pecuniary  profit  of  the 
copartners. 

The  legislature  of  this  state  quite  early,  and  in  less  than  a 
month  after  the  passage  of  the  act  authorizing  the  incorpora- 
tion of  maiiufiicturii^  corpcNrations,  took  means  to  remedy  the 
gross  injustice  of  the  common  law  rule,  and  if  the  word  ^f  prap* 
erty"  as  used  in  the  act  passed  with  that  view,  included  real  as 
well  as  personal  property,  the  common,  law  rale,  was  by  ii 
abolished,  and  the  eqiutaUs  rule  contended  for  by  Judge  Car* 
tie  and  Angell  &  Ames  established  in  its  plaoe.  The  act  wfs 
passed  April  Sth,  1811,  (1  JS.  jL  248,)  and  was  re-«naeted.  in 
the  revision  of  183a  (1  jS.  8.  600,  §§  9,  10.)  It  is  to  the 
effect  that  upon  the  dissolution  of  any  corporation,  unless 
other  persons  shall  be  appointed  by  the  legislature  (nt  other 
competent  authority,  the  directors  or  managers  of  the  afaiAi 
of  such  corporation  shall  be  the  trustees  of  the  creditors  and 
stockholders  of  the  corporation  dissolved,  with  full  power  to 
settle  the  affairs  of  the  corporation,  collect  and  pay  the  out- 
standing debts,  and  divide  among  the  stockholders  the  mon- 
eys and  other  property  that  shall  remain  after  the  payment  of 
the  debts  and  necessary  expenses.  It  is  claimed  that  ^is  act 
only  reaches  the  personal  property  and  effects  of  the  corpora* 
tion  owned  by  it  at  the  time  of  its  dissolution,  and  that  the 
rule  of  the  common  law  still  applies  to  the  real  property,  and 
that  it  reverts  to  the  original  grantors,  as  before.  But  there 
is  nothing  in  the  act  to  restrict  the  term  to  personalty,  and 
the  equity  of  the  creditors  and  stockholders  is  the  same  in  re- 
spect to  all.  species  of  property*  In  some  corporations  as 
mannfaeturing  corporations,  as  in  the  corporation  in  question, 
the  principal  if  not  the  eiltire  property  may  be  in  realty,  and 
there  is  no  reason  why  &at  shoidd  be  confiscated  from  the 
stockholders,  any  more  than  the  personal  property  of  a  defunct 
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bankiDg  corporation  should  be  taken  from  its  stockholders. 
The  time  of  the  passage  of  the  act  would  seem  to  indicate  that 
protection  to  creditors  and  stockholders  in  manufacturing  cor- 
porations was  chiefly  in  the  mind  of  the  l^slature,  at  the 
time  of  its  passage,  and  in  that  case  real  property  would  not 
have  been  excluded.  The  term  property  must  be  deemed  and 
taken  to  have  been  used  in  its  general  and  i>opular  sense,  and 
80  used  it  includes  both  lands  and  chattels.  (Bouvier^s  Law 
Die.  h.  t  SofUard  t.  The  United  States,  4  Pet.  511.  Jack- 
son v.  Howel^  17  John.  K  281.)  Chancellor  Walworth,  in 
an  opinion  delivered  by  him  in  the  court  for  the  correction  of 
errors,  in  1835,  in  the  case  of  Dttcro  v.  SpriggSy  not  reported, 
says :  "The  statutory  provision,  although  rather  obscure  in 
its  terms,  evidently  was  intended  to  reach  the  real  as  well  as 
the  personal  property  of  the  extinct  corporation,  and  was  prob- 
ably passed  with  particular  refereuce  to  the  real  and  personal 
estate  of  manufacturing  companies  who  had  been  authorized 
to  incorporate  themselves  under  the  general  act  passed  a  £ew 
days  before."  Chancellor  Kent  takes  the  same  view  of  the 
case,  and  says  :  "  This  is  a  just  and  wise  provision,  and  gets 
rid  altogether  of  the  inequitable  consequences  of  the  rule  of 
the  common  law ;"  (2  Kent's  Com.  308,  note  c  ;)  and  in 
James  v.  Woodruff,  (10  Paige,  541,  affirmed  2  Benio,  574) 
A  statute  of  New  Jersey  in  aU  respects  similar  to  this  received 
a  construction,  in  McLaren  v.  Pennington,  (1  Paigt,  102,) 
and  it  was  held  that  the  common  law  was  changed  by  it,  and 
Al  the  property  of  the  corporation  vested  in  trustees  for  the 
benefit  of  creditors  and  stockholders.  (See  per  Chancellor  at 
page  111.)  NicoU  v.  The  New  York  and  Erie  Bail  Boad 
Co.,  (12  Barh.  460,  2  Kem.  121,)  did  not  consider  the  con- 
struction of  the  act,  or  the  effect  of  the  dissolution  of  a  corpo- 
ration upon  its  property.  What  is  said  by  Parker,  J.  in  the 
supreme  court,  and  again  in  the  court  of  appeals,  was  merely 
incidental  and  by  way  of  illustration,  and  the  learned  judge 
had  not  in  his  mind  the  act,  and  of  course  did  not  intend  to 
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pass  upon  its  construction  or  effect  Bingham  v.  Weider* 
v?axj  (1  Cofost.  509^)  is  liable  to  the  same  remark,  but  the 
judge  (Jewett)  speaks  cautiously,  and  the  head  note  contains 
the  substance  of  his  remark :  ^^  It  seems  that  on  the  dissolu- 
tion of  a  corporation,  the  title  to  real  estate  held  by  it  reverts 
back  to  its  original  grantor,  and  his  heirs,  unless  there  is  some 
proTision  in  the  charter,  or  some  other  stat^itorjr  provision  to 
avert  that  consequence." 

It  would  seem  from  the  qualification,  that  the  learned  judge 
supposed  that  there  was  a  legislative  provision  in  this  state 
to  '^  avert  the  consequences"  of  the  common  law  rule.  Peo- 
pU  v.  Mauran^  (5  Den,  389,)  and  Aikin  v.  Albany^  Vermont 
and  Canada  Bail  Boad  Co.,  (26  Barb.  289,)  decided  other 
and  entirely  different  questions.  The  construction  of  this  act 
was  not  considered  at  all  by  the  court  in  either  case.  Flyn  v. 
CAose,  (18  Pick.  63,)  may  be  properly  cited  as  evidence  of 
the  leaning  of  courts  in  favor  of  the  equities  of  creditors  and 
stockholders  of  dissolved  corporations^  It  was  held  in  that 
case  that  under  a  statute  providing  that  corporations  might 
be  continued  bodies  corporate  for  the  term  of  three  years  after 
tbe  expiration  of  their  charter,  for  the  purpose  of  settling  their 
concerns,  but  not  for  the  purpose  of  continuing  the  business 
for  which  they  were  established^  a  bank  was  authorized,  im- 
mediately before  the  expiration  of  such  term  of  three  years,  to 
indorse  a  note  held  by  it,  to  trustees  appointed  to  wind  up 
the  affairs  of  the  bank,  and  vested  by  it  with  all  the  powers 
of  the  corporation.  Wilde^  J.  says:  ^'This  is  a  just  and 
wise  remedial  law,  and  ought  to  be  liberally  expounded." 
'^  The  object  of  the  statute  was  effectually  to  guard  against 
the  inequitable  consequences  of  the  rule  of  the  common  law." 
80  too,  our  own  statute  is  a  remedial  statute,  having  the  same 
object  in  view,  and  should  receive  the  same  liberal  exposition. 
By  it  the  conmion  law  rule  was  changed  and  the  property  real 
and  personal  of  an  extinct  corporation  administered  for  the 
benefit  of  the  creditors  and  stockholders.    The  title  to  the 
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real  as  well  as  personal  estate  of  the  Herkimer  Manafacturing 
Oompiuj  Tested  in  the  r^oeiver^  and  did  not  revert  to  the 
mginal  grantors. 
The  plaintiff  is  entitled  to  judgment  with  costs. 

{OnoitDAaA  Obvseal  Tbiuc,  April  8, 1S60.    AUm,  MuUin  and  Morgam, 
Justices.] 


Mabgabet  Bbotjeb  V8.  0.  Yakdenbitbqh. 

Where  money  belongiDg  to  a  bnsband'was  delirered  by  hii  wife  to  the  defend^ 
ant,  to  be  by  the  latter  applied  to  a  special  pntpose,  viz.  the  payment  of  the 
interest  dne  upon  the  husband's  bond  and  mortgage  heild  by  the  state,  and 
receipts  were  giveii  by  the  defendant,  acknowledging  that  he  had  receired 
the  money  of  the  wife  for  the  purpose  named ;  Bdd  that  th<t  wife  was  to  be 
deemed  as  acting  as  the  agent  of  her  husband,  who  was  the  proper  person 
to  sue  for  the  money,  and  that  an  action  would  not  lie  in  the  name  of  the  wife. 

THE  plaintiff  brought  this  action  to  recover  certain  moneys 
claimed  to  have  been  deposited  by  her  with  the  defendant^ 
for  a  special  purpose,  to  which  the  defendant  has  failed  to  ap« 
ply  them.  At  the  time  the  moneys  were  received  by  the  de- 
fendant, the  plaintiff  was  the  wife  of  Aaron  Brouer,  who 
owned  and  occupied  a  farm  in  Madison  county  which  was  in- 
cumbered by  a  mortgage  to  the  state,  given  by  him  as  collat- 
eral to  his  bond,  and  the  money  in  question  ^^  was  acquired 
out  of  said  farm  and  its  products  in  its  usual  management/' 
and  was  delivered  to  the  defendant  to  be  by  him  transmitted 
to  the  proper  ofKcer,  in  payment  of  interest  due  on  the  said 
bond  and  mortgage  of  Aaron  Brouer.  The  defendant,  with  a 
single  exception,  gave  receipts  acknowledging  to  have  received 
the  money  of  the  plaintiff,  for  the  purpose  named,  and  in  the 
exceptional  instance  he  acknowledged  to  have  received  the 
mbney  of  John  Brouer,  a  son  of  Aaron  Brouer  and  the  plain- 
aS.    Aaron  Brouer  was  indebted  to  the  defendant  to  an 
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amoont  exceeding  the  moneys  received  bj  the  latta-^  and  died 
indebted  to  the  defendant. 

The  action  was  tried  before  a  referee,  who  gave  judgment 
for  the  plaintiff  for  the  full  amount  claimed,  and  from  that 
judgment  the  defendant  appealed. 

0.  Vandenburgh^  appellant,  in  persoa 

Davis  dk  Leach,  for  the  respondent. 

By  the  Courts  Allen,  J.  The  judgment  cannot  be  sus- 
tained. The  money  rec^ved  by  the  defendant  was  confessedly 
the  money  of  Aaron  Brouer,  the  husband  of  the  plaintiff,  and 
was  to  be  applied  by  the  defendant  in  discharge  of  Aaron 
Brouer's  obligation,  and  for  his  benefit.  There  was  no  con- 
tract to  account  for  the  mone^  to  Mrs.  Brouer,  the  plaintiff,  as 
in  Borst  v.  Spelman^  (4  Gomat.  284.)  There  could  have  been 
no  gift  of  the  money  to  the  wife,  as  the  purpose  to  which  it 
was  dedicated  was  entirely  inconsistent  with  the  idea  that  the 
money  had  been  given  to  the  wifa  The  wife  acted  as  the 
agent  of  her  husband  in  the  transaction,  and  he,  and  he  alone, 
was  entitled  to  call  the  defendant  to  account  for  the  money. 
(Freeman  v.  OrseTj  5  Ihterj  476.  Gates  v.  BroweVy  5  Seld, 
205.    Smtzer  v.  Valentiney  4  Duer,  96.) 

The  receipts  are  not  conclusive,  as  to  the  ownership  of  the 
money.  They  were  merely  admissions  in  writing  of  a  fact, 
and  susceptible  of  any  explanation  not  inconsistent  with  the 
contract  contained  in  them,  as  to  the  impropriation  of  the 
money.  (Ide  v.  Sadler^  18  Barb.  32.  Blossom  v.  Griffin, 
3  Keman,  575,  per  Johnson,  J.  Barry  v.  Ransom,  2  id,  462.) 
There  is  nothing  of  the  character  of  an  estoppel,  in  the  trans- 
action. The  plaintiff  has  not  relied  upon  or  been  induced  to 
act  on  the  faith  of  any  representations  or  admissions  of  the 
defendant,  as  to  the  ownership  of  the  money.  All  the  facts 
were  within  her  personal  knowledge.  If  the  receipts  are  con- 
dosive,  then  the  referee  erred  in  allowing  to  the  plaintiff  the 
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amoant  admitted  to  have  been  received  of  John  Broner.  If 
the  plaintiff  had  owned  the  equity  of  redemption  in  the  mort- 
gaged  premiaes  there  might  have  been  some  slight  evidence 
upon  which  the  referee  could  have  found  a  gift  of  the  money  by 
the  husband  to  the  wife.  But  she  did  not  own  the  estate  until 
some  time  after  this  transaction.  The  referee  has  not  found, 
and  the  evidence  would  not  have  authorized  a  finding,  that 
the  money  had  been  given  to  the  plaintiff  by  her  husband,  or 
that  it  had  in  any  way  become  her  separate  property.  He  did 
decide  that  the  receipts  of  the  defendant  were  prima  facte 
evidence,  and  in  the  absence  of  any  proof  to  the  contrary, 
showed  that  this  money  belonged  to  the  plaintiff.  The  learned 
referee  had  forgotten  the  admission  that  the  money  was  earned 
by  the  husband  upon  his  own  farm,  and  was  to  be  applied  to 
the  payment  of  his  debt,  and  that  the  plaintiff  was  thus 
shown  to  be  acting  as  the  agent  of  her  husband.  It  is  quite 
evident  that  a  recovery  by  the  plaintiff  would  not  bar  a  re- 
covery by  the  representatives  of  her  husband. 

The  judgment  must  be  reversed,  and  a  new  trial  granted ; 
costs  to  abide  the  event. 

[Onondaga  Obnbral  Tbsm,  April  8,  1860.    AUen,  MvUin  and  Mmrgan, 
JqsUom.] 


'fS^iJTJ  LUDDEN   V8,  ILlZEN. 

Although  the  law  tolerates  a  separation  of  the  apparpnt  flxMn  the  real  owner- 
ship  of  chattels  in  some  cases,  when  the  honesty  of  the  transaction  is  made 
to  appear,  yet  when  the  purposes  for  which  the  possession  of  property  is  de- 
livered to  a  buyer  are  inconsistent  with  the  continued  ownership  of  the 
Tendor,  the  transaction  will  be  pi^umed  IVaudulent  as  a^lnst  parchasen 
and  crediton.  the  form  of  the  transaction  will  be  deemed  to  he  coloiable, 
I  and  the  title  be  held  to  have  vested,  absolately,  in  the  bajasr. 

H.  purchased  of  the  plaintiff  a  quantity  of  liquors  for  the  purpose  of  stocking 
an  unlicensed  (grocery,  and  gave  a  receipt  therefor,  specifying  that  the  same 
were  to  remain  the  property  of  the  seller  until  paid  for ;  the  liqnors  to  be 
paid  for  when  sold,  <lr  returned  when  caUed  fot.    MM  that  the  I 
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eoold  DOibe  apMd  as  a  conditioDal-sale ;  that  by  the  contract  of  tale  and 
the  delWery  of  the  liqaon  to  H.  to  make  a  part  of  hii  itock  in  trade  and  to 
'  be  retailed  to  his  cnstomers,  the  property  Vested  in  him,  and  became  liable 
for  his  debts. 

THE  plaintiff  brought  trover^  before  a  justice  of  the  peace, 
for  parts  of  two  barrels  of  whisky  and  part  of  a  keg  of  gio, 
seized  and  taken  by  the  defendant  as  a  constable,  on  an  exe* 
cution  against  one  Hisuskett  The  plaintiff  claimed  title  as 
owner,  and  that  the  liquors  Were  part  of  a  large  quantity 
which  l^e  had  sold  conditionally  to  Hackett,  to  become  his 
when  paid  for.  The  residue  of  the  liquor  had,  prior  to  the 
levy,  been  sold  by  the  defendant  at  retail,  contrary  to  law. 
The  judgiment  ttnder  which  the  defendant  justified  was  in  fa- 
vor of  the  commissioners  of  excise,  for  a  violation  of  the  excise 
law.  The  justice  gave  judgtheut  against  the  defendant  for 
the  value  of  the  liquors^  abd  the  county  court  of  Osw^ 
county  affirmed  such  judgment  on  appeal,  and  the  defendant 
appealed  to  this  court 

W.  it  L.  J.  Sanders,  for  the  appellant 

OromweU  A  Munn,  for  the  respondent 

By  the  C^rt,  Allbk,  J.  The  running  of  an  unlicensed 
grocery  upon  borrowed  whisky  is  a  new  expedient  by  which  a 
party  may  violate  the  laws  and  avoid  pecuniary  res}>on8ibility, 
and  calls  for  a  novel  appli<^tton  of  the  doctrines  incident  to 
conditional  sales  of  personal  property.  That  personal  prop- 
erty may  be  sold  and  delivered  under  an  agreement  for  the 
pajrment  of  the  price  at  a  future  day,  And  the  title  by  express 
agreement  remain  in  the  vendor  until  the  payment  of  the 
purchase  price,  is  now  well  settled.  Stich  payment  is  strictly 
a  condition  precedent,  and  until  performance  the  property  does 
not  vest  in  the  buyer.  This  is  one  of  the  cases  in  which  the 
law  tolerates  a  separation  of  the  apparent  from  the  real  owner- 
ahip  of  chattels,  when  the  honesty  of  the  tnuiaaotion  is  made 
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to  appear.  But  when  tbe  ptltpose  for  which  thd  posseMtoa 
of  the  property  is  delivered  to  the  huyer  is  inconsistent  with 
the  continuecf  ownership  of  theclaimant,  the  transaction  will 
be  presumed  fraudulent  as  against  purchasers  and  creditors. 
The  forni  of  the  transaction  will  be  deemed  to  be  Gplorable, 
and  the  title  held  to  have  vested  absolutely  in  the  buyer.  The 
principles  of  Oriswold  v.  Sheldon,  (4  GorMt.  591,)  as  an- 
nounced by  Judge  Bronson,  are  entirely  ap))licable  to  a  case 
of  that  character.  That  was  the  case  of  a  mortgage  of  a  store 
of  goods,  in  which  it  was  contemplated  that  the  mortgagor 
should  continue  his  business  as  a  trader,  and  sell  the  goods  as 
he  had  opportunity,  to  his  customers,  and  deal  with  them  in  all 
respects  as  if  he  were  the  absolute  owner;  and  Judge  Bronson  is 
of  the  opinion  that  the  mortgage  could  not  stand  as  against 
purchasers  or  creditors.  (And  see  Urick  v.  Smithy  1  Cafnp, 
332 ;  Paget  v.  Perchardy  1  Esp,  205.)  It  is  true  that  the  court 
was  divided  in  opinion,  in  Oriswold  v.  Sheldon,  upon  the 
question  whether  the  mortgage  was  void  in  law,  but  all  agreed 
that  the  circumstance  referred  to  was  evidence  of  fraud.  But 
in  the  case  of  a  mortgage,  the  security-is  on  file  and  the  public 
have  constructive  and  may  have  actual  notice  of  it,  while 
in  the  case  of  a  conditional  sale  ur  delivery,  there  is  nothing 
to  inform  the  public  that  the  apparent  owner  is  not  the  actual 
owner.  So  that  in  the  case  of  a  conditional  sale  the  dealing 
with  the  property,  with  the  consent  of  the  sdler,  in  a  manner 
utterly  inconsistent  with  his  rights  as  owner,  would  be  much 
stronger  evidence  of  fraud  than  in  the  case  of  a  mortgage.  The 
cases  agree  that  if  the  condition  is  merely  colbmble,  with  in* 
tent  to  defraud,  and  protect  the  property  from  creditors,  it  is 
void.  (Per  Nelson,  Oh.  J.  in  Strong  v.  Taylor^  2  Hill,  326  ; 
per  Bigelow,  J.  Coggdl  v.  Hartford  and  New  Haven  Rail 
Road  Co,  3  Gray,  646 ;  per  WUde,  Oh.  J.  Barrett  v.  PritOr^ 
ardj  2  Pick.  612.)  The  justice  having,  upon  the  evidence^ 
found  that  the  sale  was  conditional,  that  fact  must  be  consid- 
ered as  established,  althoug)i  the  resort  to  a  fraudulent  docu- 
itj  by  the  plaintiff,  to  support  his  title,  oast  suspicion  upon 
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the  whole  caie.  The  dooament  got  up  with  a  view  to  the  suit 
aftex^  the  levy  by  the  defendant^  and  which  the  phuDti£f  swears 
explains  the  agreement  made  at  the  time,  is  a  receipt  signed 
by  Hacketty  the  defendant  in  the  execution,  in  these  words  : 

"  Camden,  March  5,  1859. 
Beceived  of  Martin  Ludden  2  bbls.  of  whisky,  each  42  gal- 
loner,  84  in  all,  at  30  cts.  per  gallon,  ^5  20 

10  gallons  gin,  at  10/ 12  50 

2  empty  barrels,  each  8/                         .        .       ' .      2  00 
2.empty  kegs,  eachS/ 2  00 

♦41  70 
The  above  gin  to  remain  the  property  of  said  Ludden  until 
paid  for,  said  gin  to  be  paid  for  when  sold,  or  returned  when 
called  for,  (Signed)  William  Hackstt." 

A  litehd  reading  of  the  receipt  would  only  entitle  the  plain- 
tiff to  demand  a  release  of  the  goods  on  the  failure  of  Hackett 
to  pay  for  them  when  sold,  which  would  be  rather  late,  as  then 
the  title  would  have  vested  in  the  purchaser.  But  the  receipt 
contemplates  a  sale  of  the  goods  by  Hackett,  and  the  evidence 
shows  tiiat  it  was  understood  that  the  liquors  were  bought  by 
Hackett  to  start  a  grocery  and  to  be  retailed  to  the  customers. 
The  retaining  of  the  renewed  ownership  by  the.  plaintiff  was 
a  mere  farce,  and  could  have  served  no  honest  purpose.  It  is 
evident  that  Hackett  was  not  to  sell  as  agent  of  the  plaintiff, 
or  on  commission,  but  was  to  deal  with  the  goods  as  his  own, 
the  title,  as  against  creditors  and  purchasers,  vesting  in  Hack- 
ett absolutely. 

But  the  principle  of  conditional  sales,  aside  from  the  fraud, 
which  is  very  apparent,  will  not  uphold  such  sale  when  the 
property  is  to  be  delivered  to  the  buyer  for  consumption,  or  for 
sale,  or'  to  be  dealt  with  in  any  way  inconsistent  with  the 
ownership  of  the  seller,  or  in  a  manner  which  would  necessa- 
rily destroy  his  lien  or  right  of  property.  The  buyer  isin  all 
other  cases  treated  as  a  lessee  or  bailee,  and  with  only  the 
pghts  which  would  attach  to  lessees  or  bailees.    In  Herring  v. 
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WiUard,  (2  Sand,  S.  O.  B.  418,)  the  article  sold  was  an  iron 
safe,  and  Oakley,  Ch.  J.  said  it  was  exactly  the  case  of  lead- 
ing personal  property  with  an  agreement  to  sell  it  at  a  future 
time  on  receiving  a  stipulated  price,  and  then  adds  :  ''  It  is 
not  the  c^e  of  an  article  placed  in  the  hands  of  one  who  keeps 
similar  articles  for  sale,  as  goods  deposited  with  a  merchant  or 
trader/'  Thus  indicating  the  distinction  which  would  exclude 
this  case  from  the  principles  relied  upon.  Strong  v.  Taylor^ 
(jmpra^)  was  the  case  of  a  canal  boat  Nelson,  Ch.  J.  lays 
stress  upon  the  fact  that  the  buyer  was  ^^  to  use  the  boat  for 
the  purpose  of  paying  for  it  in  pursuance  of  the  terms  agreed 
on."  He  was  not  at  liberty  to  deal  with  her  as  his  own. 
Barrett  v.  Pritchard  was  the  case  of  a  sale  of  wool  to  be  man- 
ufactured by  the  buyer,  and  the  manufacturer  neither  destroy- 
ed the  wool  nor  its  identity,  and  hence  the  sale  was  consistent 
with  the  continuing  of  the  lien  or  ownership  of  the  seller. 
The  judge  says,  ''  The  creditors  of  King  [the  purchaser]  had 
no  reason  to  believe  him  the  owner  of  the  wool,  unless  they 
were  informed  of  the  sale ;  for  the  possession  of  it  for  the  pur- 
pose of  manufacturing  was  an  evidence  of  property."  Can 
the  same  be  said  of  whisky  dealt  out  at  a  grocery  ?  In  The 
Dresser  Manufacturing  Company  v.  Water ston^  (3  Mete.  7,) 
the  printing  cloths  which  were  the  subject  of  the  sale  were  de- 
livered to  the  buyer  to  be  printed  and  forwarded  to  a  third 
person,  whose  acceptance  was  to  be  given  on  payment ;  a  dis- 
position entirely  consistent  with  the  seller's  lien.  The  cloths 
were  printed  and  going  forward  as  theirs,  and  the  fact  is  re- 
marked upon  by  the  judge  in  giving  the  opinion  of  the  court 
This  transaction  cannot  be  upheld  as  a  conditional  sale. 
By  the  contract  of  sale  and  the  delivery  of  the  liquors  to 
Hackett  to  make  a  part  of  his  stock  in  trade  and  to  be  retailed 
to  his  customers  the  property  vested  in  him  and  became  liable 
for  his  debts.  The  judgment  of  the  county  court  and  of  the 
justice  must  be  reversed. 

[OiioiiDAaA  QjEVBSAL  Tb^x,  April  %,  I860.    AUm,  MuBm  sod  Morgtm, 
Juftticei.] 
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and  others. 

y.  died  intMtate,  in  1840,  seised  of  certain  real  estate  in  fee,  leaving  him  snr- 
▼iTing  a  widow,  and  three  children,  to  wit :  H.,  C.  and  A.  The  widow  mar- 
ried H.  C.  W.,  and  by  him  had  one  child,  H.  W.,  who  was  still  living  and 
underage.  The  widow  died  in  }858.  A.  died  in  1845,  intestate  and  under 
age.  H.  was  married  to  T.  W.  and  by  him  had  one  child,  and  died  in  1858, 
under  the  age  of  21  years.  The  child  afterwards  died.  C.  died  in  1856,  on* 
married  and  under  the  age  of  21  years.  In  1852  the  psemises  were  sold  by 
order  of  the  county  court,  upon  the  petition  of  the  infants,  H.  and  C,  and 
the  proceeds  of  the  sale  were  brought  into  court  The  plaintiift  claimed 
this  fund  as  the  brothers  and  sisters  of  Y.,  the  original  owner,  to  the  exclu- 
sion of  H.  W.  tAe  daughter  of  V.'s  widow  by  the  second  marriage,  and 
the  claim  of  T.  W.  as  tenant  by  the  curtesy,  in  the  share  of  H. 

EM,  1.  That  at  the  time  of  the  death  pf  C.  the  whole  fund  had  vested  in  her, 
not  as  personalty,  but  as  realty ;  the  innd  con^ulng  to  be  real  estate,  of 
the  same  nature  as  the  property  sold. 

2.  That  one  third  of  this  she  owned  by  descent  directly  from  her  father,  and 
to  the  other  two  thirds  she  acquired  title  by  descent  from  her  brother  and 
sister,  H.  and  A.,  who  took  the  same  as  heirs  at  law  of  their  father. 

8.  That  as  to  the  one  third  derived  by  C.  directly  from  her  father,  and  as  his 
lieir  at  law,  the  plaintifib  were  entitled  to  it,  under  the  statute,  inasmuch  at 
the  estate  came  to  her  by  descent  from  her  ancestor ;  and  that  H.  W.  not 
being  oi  the  blood  of  that  ancestor,  was  excluded. 

4.  That  the  other  two  thirds  came  remotely  or  indirectly  and  by  intermediate 
descent,  fh>m  the  same  source,  but  it  formed  no  part  of  the  ancestral  inher- 
itance. That  as  to  that  portion  the  descent  from  H.  and  A.  to  C.  was  direct 
and  immediate,  and  the  latter  took  as  their  representatire,  and  not  as  the 
'  heir  of  v.  their  common  ancestor. 

f.  ThatH.  W.,  the  half  sister,  inherited  immediately  from  the  intestate,  and 
was  entitled  to  those  two  thirds  of  the  estate. 

6.  That  H.  W.  and  T.  W.  were  necessary  parties  to  a  suit  brought  for  the  pur- 
pose of  having  the  rights  of  the  several  clahnants  of  the  f^d  determined. 


31b       656 
37  Mis^596 

"81b       655 
39  MiB«420 


APPEAL  from  the  judgment  of  Johnson,  J.  at  special 
term,  declaring  the  rights  of  the  respective  parties  to 
moneys  in  court,  the  proceeds  of  a  sale  of  real  estate  of  in- 
fants. F.  H.  Valentine  died  intestate  in  1840,  seized  of  the 
premises  in  fee,  leaving  him  surviving  a  widow  and  three  chil- 
dren, to  wit :  Hannah  E.,  Catharine  L.,  and  Ananias. 
The  widow  married  Harlow  C.  Wetherill,  and  by  him  had 
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one  chUd,  Harriet  Wetherill^  who  is  now  living  and  under 
age,  but  who  is  not  a  party  to  the  suit  Harlow  C.  Wether- 
ill  is  a  party  as  her  guardian.  The  widow  died  before  the 
commencement  of  this  suit^  and  about  March,  1853.  Anani* 
as  Valentine  died  intestate  and  under  age  in  1845.  Hannah 
E.  Valentine  was  married  to  Theodore  Wetherill,  and  by  him 
had  one  child,  born  living,  since  deceased,  and  died  in  1853, 
under  the  age  of  21  years.  Catharine  L.  Valentine  died  in 
1856,  unmarried  and  under  the  age  of  21  years. 

The  premises  were  sold  in  1852,  under  the  statute,  by  the 
direction  of  the  county  court  of  Cayuga  county,  and  upon  the 
petition  of  the  infants,  Hannah  E.  Valentine  and  Catharine 
L.  Valentine,  and  the  fund  in  court  was  realized  upon  such 
sale.  The  plain tifis  claim  as  the  brothers  and  sisters  of  the 
original  owner  F.  H.  Valentine,  to  the  exclusion  of  the  half 
sister  of  Catharine  L.  Valentine  and  the  claims  of  Theodore 
Wetherill  as  tenant  by  the  curtesy  in  the  share  of  Hannah  E. 
WetherilL  The  court,  at  special  term,  gave  judgment  for 
the  plaintiffs,  and  declared  them  entitled  to  the  whole  fund. 

G.  AndruSf  for  the  appellant. 

S.  R.  Coxj  for  the  respondent. 

By  the  Court,  Allen,  J.  There  is  a  want  of  parties  which 
will  prevent  this  judgment  being  final  in  any  respect.  The 
suit  was  only  necessary  because  of  the  adverse  claims  to  the 
fund.  But  for  them  the  court  would  have  directed  the  pay- 
ment of  the  moneys  to  the  claimants,  upon  their  ex  parte  pe- 
tition. An  action  became  necessary  because  other  parties 
made  claims  to  parts  of  the  fund,  and  upon  these  claims  ques- 
tions not  free  from  difficulty  arise — questions  which  could  not 
properly  be  settled  upon  a  summary  proceeding  by  petition. 
A  formal  adjudication,  and^the  judgment  of  the  court  in  a 
formal  action,  was  considered,  and  properly  considered,  essen- 
tial to  the  final  determination  of  the  rights  of  the  claimants. 
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The  conrt  so  adjudged,  on  giving  the  parties  their  costs  oaf 
of  the  fond.  And  yet  the  only  adverse  claimants  making  any 
thing  like  a  plausible  demand  upon  the  fund  are  omitted  as 
parties.  If  their  claims  are  to  be  passed  upon  at  all  they  are 
necessary  parties.  If  their  claims  were  so  entirely  unfounded 
as  not  to  merit  consideration,  an  action  should  not  have  been 
brought.  The  appellant,  as  guardian  for  the  infant  claimant 
as  of  the  half  blood  of  the  last  owner,  was  made  a  party  as 
such  and  as  representing  the  infant.  But  a  decree  against 
him  as  guardian  does  not  bind  the  infant,  and  the  surviving 
husband  of  Hannah  E.  Valentine  was  not  made  a  party  in  any 
form.  The  suit  is  defective,  and  it  does  not  cover  the  defect 
to  say  that  on  the  judgment  of  the  court  the  claims  of  the 
parties  omitted  cannot  be  sustained.  Upon  t^at  question  they 
are  entitled  to  be  heard.  The  defendant  Harlow  C.  Wether- 
ill  has  been  treated  by  the  plaintiflGs  as  representing  his  infant 
ward,  and  they  cannot  now  object  to  his  right  to  appeal.  The 
case,  and  the  record,  came  up  in  an  irregular  form,  and  the 
record  is  almost  without  form,  but  enough  appears  to  show 
this  defect  of  parties.  It  was  the  duty  of  the  court  to  ord^ 
the  parties  named  to  be  brought  in.  (Code,  §  122.)  For  the 
reason  that  the  judgment  will  not  bind  either  Harriet  Weth- 
erill,  the  half  sister  of  Catharine  L.  Yalentine,  or  Theodore 
Wetheril],  who  claims  as  a  tenant  by  the  curtesy,  the  judgr 
ment  should  be  reversed,  to  the  end  that  they  may,  by  propw 
proceedings,  be  brought  in  as  parties  and  have  the  opportn-^ 
nity  to  assert  their  title. 

But  if  the  claims  of  these  parties  were  before  us,  upon  this 
record,  I  should  be  of  the  opinion  that  they  were  well  found- 
ed ;  especially  that  of  the  half  sister.  At  the  time  of  the 
death  of  Catharine  L.,  who  died  in  1856,  under  age  and  inca- 
pable of  making  a  will  of  real  estate,  the  whole  fund  had 
vested  in  her,  not  as  personalty  but  as  realty.  For  all  the 
funds  continued  to  be  real  estate  of  the  same  nature  as  the 
property  sold.  (2  B.  S.  195,  §  110.  Shumway  v.  Cooper^ 
16  Barb.  556.    Foreman  v.  Forenuin,  7  id.  215  \  S.C.I  Ker. 
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544)  One  third  of  this  she  owned  by  descent  directly  from 
her  father  ;  the  other  two  thirds  she  acquired  title  to  by  de- 
scent from  her  brother  and  sister,  who  took  the  same  as  heiiB 
at  law  of  their  father.  The  original  source  of  title  was  the 
father,  and  if  it  is  necessary  that  the  person  taking  by  descent 
from  Catharine  L.  should  be  of  his  blood,  then  the  half  sister 
cannot  take,  as  she  has  none  of  his  blood,  being  the  daughter 
of  his  widow,  by  a  subsequent  marriage.  As  to  the  one  third 
derived  directly  from  the  father  and  as  his  heir  at  law,  by 
Catharine  L.,  there  can  be  no  question.  The  plaintiffs  are 
unquestionably  entitled  to  it,  under  the  statute.  The  estate 
came  to  Catharine  L.  by  descent  from  her  ancestor,  and  Har- 
riet Wetherill,  not  being  of  the  blood  of  that  ancestor,  is  ex- 
cluded.    (1  JR.  B,  753,  §  15.) 

The  total  exclusion  of  the  half  blood  from  the  inheritance 
is  almost  peculiar  to  the  common  law,  and  was  founded  on 
reasons  peculiar  to  the  English  tenures,  and  grew  out  of  the 
feudal  system.  The  difficulty  of  tracing  the  descent  firom  the 
first  feudatory  compelled  a  departure  from  the  strict  proof 
which  the  rule  would  have  required  and  the  substitution  of  a 
more  simple  rule  of  evidence,  and  at  common  law  even  it  is 
necessary  that  the  claimant  be  next  of  the  whole  blood  to  the 
person  last  in  possession,  (or  derived  from  the  same  couple  of 
ancestors.)  (2  BL  Com.  228.)  This  rule  does  not  secure  any 
greater  certainty  that  the  estate  will  go  to  the  heir  of  the  first 
purchaser  than  if  the  half  blood  of  its  last  possessor  were  al- 
lowed to  inherit.     (Id.  note  29.) 

So  that  it  is  in  truth  a  rule  of  evidence  and  not  a  rule  of 
descent.  The  exclusion  of  the  half  blood  is  looked  upon  as  a 
hardship,  and  as  no  necessity  growing  out  of  our  tenures  ex- 
ists for  its  contiuance,  it  has  been  abrogated,  except  in  the 
case  provided  for  by  statute,  and  perhaps  some  exceptional 
oases  not  provided  for  by  the  express  provisions  of  the  act 
regulating  descents.  In  this  state  with  others  there  is  no  dis- 
tinction between  the  whole  and  the  half  blood,  as  to  descent^ 
from  brothers  and  sisters,  except  in  the  case  of  ancestral  in^ 
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heritanoes.  (4  Kenfs  Com.  403,  4)  The  law  has  continued 
without  change  in  this  respect,  since  1786.  (1 JS.  8.  53,  §  3.) 
The  principle  was  extended  by  the  revised  statutes.  (1  id. 
753,  §  15.    3  id.  2d  ed.  604,  Reviser^  Notes.) 

There  was  no  father  or  mother  to  inherit  from  Catharine, 
and  the  estate  consequently  descended  to  her  collateral  rela- 
tives, and  first  to  her  brothers  and  sisters  if  any  were  living, 
or  to  the  descendants  of  such  as  had  died.  (1  id.  752,  §§  7, 8.) 
By  §  15  it  is  declared  that  relatives  of  the  half  blood  shall  in* 
herit  equally  with  them  of  the  whole  blood  in  the  same  degree, 
unless  the  inheritance  came  to  the  intestate  by  descent,  devise 
or  gift  of  some  one  of  his  ancestors  !  in  such  case  all  those 
who  are  not  of  the  blood  of  such  ancestor  shall  be  excluded 
from  such  inheritance. 

Unless  thid  exception  in  the  15th  section  excludes  the  half 
sister  of  Catharine,  and  this  section  must  be  read  in  connec- 
tion with  §§  8  and  9,  as  showing  who  are  brothers  and  sisters 
capable  of  inheriting  as  of  .the  blood  of  the  last  possessor,  the 
plaintiffs  cannot  claim  under  §§  10,  11  and  12,  which  only 
provide  for  a  descent  to  the  paternal  or  maternal  relatives  in 
case  there  be  no  heir  entitled  to  take  under  the  preceding  sec- 
tions. The  one  third  of  the  estate  did  come  from  the  ances- 
tor (the  father)  of  Catharine,  and  as  to  that,  Harriet  Wetherill*, 
the  half*  sister,  is  excluded.  The  other  two  thirds  came  re- 
motely or  indirectly  and  by  intermediate  descent,  from  the 
same  source,  but  it  formed  no  part  of  the  ancestral  inheritance. 
It  came  to  the  intestate  by  descent  from  her  collateral  rela- 
tives, to  wit,  her  brother  and  sister.  The  term  ^^  ancestor*'  is 
used  in  its  proper  sense,  in  the  statute,  and  designates  the  im- 
mediate not  the  remote  source  of  the  intestate's  title.  It  is 
not  equivalent  to  the  expression  "  the  parent  or  other  kindred 
of  the  intestate,"  as  used  in  the  statutes  of  Bhode  Island. 
*^  Ancestors,"  derived  from  anteoessores,  designates  the  ascen- 
dants of  the  intestate  in  the  right  line,  as  father  and  mother, 
grandfather  and  grandmother,  and  does  not  include  collateral 
relatives  as  brothers  and  sisters.     (2  Bottv.  Inet.  355.    Bouv. 


QSO  OASES  IN  THE  SUPREME  COURT. 

Valentine  «.  Wetberill. 

-— T 

Lata  Dio.  2  Bl  Com.  209.)  Chancellor  Kent  reoognizeg 
the  diatinction  between  '' ancestral  and  collaterar  inherit- 
ttnces,  and  considers  the  distinction  between  whole  and  half 
blood,  which  is  substantially  abrogated  or  confined  to  the 
former.  (4  Rentes  Com.  404.)  The  descent  from  Hannah 
and  Ananias  to  Catharine  was  direct  and  immediate,  and  the 
latter  took  as  their  representative  and  not  as  the  heir  of  their 
common  ancestor.  (McGregor  v.  Comstocky  3  Comst.  408.) 
In  Brown  v.  Burlinghamy  (5  Sand,  8,  C  Rep.  418,)  it  is  de- 
cided that  the  rule  of  the  common  law  that  on  the  descent  of 
a  newly  purchased  inheritance  the  blood  of  the  father  is  to  be 
preferred,  is  not  applicable  when  the  descent  is  to  brothers 
and  sisters,  or  their  descendants,  and  that  the  rule  was  in  fact 
abolished  in  every  case  of  descents  for  which  the  statute  pro- 
vides. The  statute  looks  only  to  the  Jast  possessor  of  the  in- 
heritance, and  does  not  refer  to  the  original  source  of  title,  or 
to  him  who  was  last  in  as  purchaser.  Gardner  v.  Collins, 
(2  Pet,  58,)  arose  under  a  law  of  Bhode  Island  similar  and  the 
same  in  substance  with  our  own  statute,  and  the  case  k  on  all 
fours  with  .this.  The  Bhode  Island  statute  is,  ^^  When  the 
title  to  any  estate  of  inheritance,  or  to  which  the  person  hav- 
ing such  title  shall  die  intestate,  came  by  descent,  gift  or  de- 
vise from  the  parent  or  other  kindred  of  the  intestate,  and 
such  intestate  die  without  children,  such  estate  shall  go  to  the 
kin  next  to  the  intestate  of  the  blood  of  the  person  from  whom 
such  estate  came  or  descended,  if  any  there  be.''  John  Col- 
lins demised  the  estate  to  his  daughter  Mary  Collins  in  fee. 
Mary  Collins  intermarried  with  one  Gardner,  and  on  her  death 
the  estate  descended  to  her  three  daughters,  two  of  whom  died 
intestate,  and  the  survivor,  Mary  C.  Gardner,  became  seised 
of  the  whole  estate  and  died  in  1822.  It  was  held  that  two 
thirds  of  the  estate  descended  to  the  children  of  Gardner,  the 
husband  of  Mary  Collins,  by  a  former  wife,  being  brothers  and 
sisters  of  the  half  blood  of  Mary  C.  Gardner.  This  case  is 
recognized  in  Beehee  v.  Griffing^  (4  Kern.  235,)  as  giving  the 
CQDStruction  of  a  statute  of  descents  as  applicable  to  the  laws 
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of  this  state  as  to  those  of  Rhode  Island,  in  reference  to  whkth 
it  was  made;  The  half  sister  inherits  immediately  from  the 
intestate,  and  is  entitled  to  two  thirds  of  the  estata' 

The  judgment  mnst  be  reversed  and  the  case  remitted,  with 
leave  to  the  plaintiffs  to  amend  their  complaint  by  adding 
parties  as  they  shall  be  advised.  The  costs  to  abide  the  event 
and  final  order  of  the  court 

[OvoKDAOA  GsHssAL  Tbbm,  JuljT  8,  ISSa     AJUti,  Jfttfiffi  and  Morgan^ 
Jiuticefl.] 


HsKBY  BuMBTEAD,  appellant^  vs.  Arba  Reap  and  WnxiAX 
BuMBTEAD,  respondents. 

Where  a  jadidal  tribunal  baa  general  Jarisdictlon  of  tbe  subject  matter  of  the 
cootroversy  or  iDTestigation,  and  the  special  facts  which  give  it  tbe  right  to 
act  in  a  partlcnlar  case  are  averred  and  not  controverted  npon  notice  to  aU 
proper  parties,  jurisdiction  is  acquired,  and  cannot  be  assailed  in  any  collai> 
oral  proceeding. 

Where  the  judicial  tribunal  has  not  general  jurisdiction  of  the  subject  matter, 
imder  any  circumstances,  no  averment  can  supply  the  defect ;  no  amount  of 
proof  can  alter  the  case;  no  consent  can  confer  jurisdiction. 

Where  the  judicial  tribunal  has  not  ^MMroZ  jurisdiction  of  the  subject  matter, 
but  may  exercise  it  under  a  particular  state  of  fiu^ts,  those  facts  must  be 
specially  averred  and  established  ;  and  when  so  established  on  a  hearing  of 
all  proper  parties,  cannot  be  impeached  in  any  collateral  proceeding. 

Where,  upon  an  application  to  a  surrogate  for  probate  of  a  will  and  for  letieis 
testamentary  thereon,  the  residence  of  the  testator,  at  the  time  of  his  death, 
in  the  county  of  such  surrogate,  is  plainly  averred  in  the  petition,  and  Is  not 
in  any  way  controverted  but  is  substantially  admitted  by  all  the  parties 
interested  in  the  will,  and  is  practically  established  upon  sufficient  evidence, 
asji  fkct,  by  that  tribunal,  that  court  has  jurisdiction  of  the  case ;  Its  deter* 
mination  is  conclusive,  as  to  the)  validity  and  probate  of  the  will,  and  cannot 
be  examined  or  assailed  in  any  coUateral  proceeding,  or  in  any  other  tri- 
bunal of  original  jtirisdicUon. 

THIS  was  an  appeal  from  the  decree  of  the  surrogate  of  Sar- 
atoga county,  refusing  to  admit  to  probate  in  that  county 
the  last  will  and  testament  of  Thomas  Bumstead,  deceased. 
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On  the  11th  day  of  April,  1855,  the  testator,  Thomas  Bom- 
stead,  died  at  the  city  of  Troy,  in  the  county  of  Rensselaer 
and  state  of  New  York,  leaving  no  widow,  but  leaving  the 
respondent  William  Biimstead,  and  Stephen  Bum^tead  of 
Troy,  and  the  appellant  Henry  Bumstead  of  Charlton,  and 
Mary  Maxon  of  Brooklyn,  his  bhildren,  and  divers  grandchil- 
dren, sons  and  daughters  of  his  said  children,  who  were  and 
are  his  only  heirs  at  law  and  next  of  kin,  and  leaving  a  will 
by  which,  among  other  things,  he  gaVe  certain  portions  of  his 
property  to  his  executors  therein  named,  of  whom  the  re- 
spondent Arba  Bead  was  one.  in  trust  for  the  said  Henry  and 
Stephen  Bumstead  and  Mary  Maxon,  and  certain  other  por- 
tions thereof  to  the  said  William  Bumstead  and  the  children 
and  heirs  at  law  of  the  said  Hetiry  atid  Stephen  Bumstead 
and  Mary  Maxon ;  which  will  afterwards,  on  the  11th  day  of 
June,  1855,  upon  the  application  of  Arba  Read  to  the  surro- 
gate of  the  county  of  Rensselaer,  and  the  written  request 
therefor  and  consent  thereto  of  the  said  Henry,  William  and 
Stephen  Bumstead,  atad  after  due  citation  and  notice  to  them, 
and  to  the  respective  persons,  heirs  and  next  of  kin  aforesaid 
of  the  testator,  and  on  due  proof  to  authorize  its  probate  by 
said  surrogate,  was  duly  proved  before  him,  and  letters  testa- 
mentary thereon  granted  by  him  to  the  said  Arba  Read,  who 
thereupon  qualified  and  has  since  acted  as  the  sole  executor 
thereof.  The  petition  so  presented  by  the  said  Ai'ba  Read  to 
the  surrogate  for  the  proof  of  the  will  was  duly  verified,  and 
described  the  testator  as  of  the  city  of  Troy  in  the  county  of 
Rensselaer ;  and  in  addition  to  the  other  matters  necessary  or 
proper  to  be  stated  therein,  alleged  and  showed  the  making 
of  said  will  by  him,  his  subsequent  death  at  the  city  of  Troy  in 
said  county,  and  his  residence  at  the  time  of  his  death  at  and  in 
said  city  and  county  ;  and  the  citations  issued  thereon  by  said 
surrogate  and  served  on  said  Henry  Bumstead  and  said  other 
persons,  also  described  the  testator  as  of  the  city  of  Troy ;  and 
neither  Henry  Bumstead  nor  either  of  said  other  persons,  who 
appeared  at  the  time  and  place  of  proving  the  will  before  the 
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BiUTOgate,  in  pursuance  of  said  dtatiouB,  in  any  way  or  manner 
disputed  the  same,  or  that  the  residetice  of  the  testator  at  the 
time  of  his  death  was  at  Troy,  or  objected  to  the  proof  of  said 
will  or  the  granting  of  letters  testamentary  thereon  to  the  said 
Arba  Bead  by  the  surrogate^  but  on  the  contrary  thereof  ex- 
pressly requested  and  consented  to  the  same.  On  the  23d  day 
of  July,  1857,  thereafter,  the  said  Henry  Bumstead  presented 
to  the  surrogate  of  Saratoga  county,  a  petition  for  the  proof  of 
said  will  before  said  surrogate,  which  petition  was  duly  veri- 
fied and  was  similar  to  that  previously  presented  by  Arba 
Bead  to  the  surrogate  of  Bensselaer  county  for  the  proof  of 
the  will  before  him  as  aforesaid,  except  as  to  the  place  of  res- 
idence of  the  testator  at  the  time  of  his  death,  which,  it  al- 
leged was  at  the  town  of  Charlton  in  said  county  of  Saratoga, 
,  and  prayed  for  a  citation  and  subpoena,  which  were  issued  by 
said  surrogate  and  served  on  said  Arba  Bead  and  William 
Bumstead  and  the  others  to  whom  the  same  were  directed. 
At  the  time  appointed  for  the  proof  of  said  will  before  the 
surrogate  of  Saratoga  county,  the  said  Henry  and  William 
Bumstead  and  the  said  Arba  Bead  appeared  before  said  sur- 
rogate. Henry  Bumstead  produced  and  presented  to  the  sur- 
rogate for  probate,  the  said  will  with  a  certificate  in  due  form 
made  and  signed  by  the  surrogate  of  the  county  of  Bensselaer 
attached  thereto,  and  stating  and  showing  the  due  and  previ- 
ous probate  of  said  will  by  and  before  said  surrogate  of  Bens- 
selaer county,  and  offered  to  prove  the  death  of  the  testator 
and  his  execution  of  said  will,  and  that  at  the  time  of  his 
death  he  was  an  inhabitant  of  said  county  of  Saratoga.  Arba 
Bead  and  William  Bumstead  opposed  the  same,  and  objected 
to  the  jurisdiction  of  the  surrogate  and  to  his  entertaining  th^ 
application,  for  the  reason  that  the  will  had  already  been  duly 
admitted  to  probate  by  the  surrogate  of  Bensselaer  county,  as 
appeared  by  the  will  it-self  presented.  And  also  that  it  was 
proved  before  and  admitted  to  probate  by  the  surrogate  of 
Bensselaer  county,  on  the  Request  of  the  proponent,  Henry 
Bumstead,  and  upon  due  proof  to  authorize  its  probate  before 


S64        OASES  DT  THE  SUPREME  COURT. 

Bnmstettd  «.  Ratd. 

tba>iiurogaie  of  Bensselaer  county ;  and  to  sustain  said  ob- 
jeiotioii  pnesented  and  offered  to  read  exemplified  copies  of  the 
pfltitioui  o^naeuty  citations,  papers  and.  proceedings  aforesaid, 
upain  and  for  the  proof  of  said  will  before  the  surrogate  of 
Bensselaer  county.  Henry  Bumstead  objected  to  the  reading 
ef  saSd  ipapers  or  either  of  them  at  that  stage  of  the  case,  or  to 
abow  the  fjMSts  stated  in  the  objection.  The  surrogate  over- 
ruled the  objection,  and  Henry  Bumstead  excepted  to  his 
decision.  The  said  exemplified  copies  were  then  given  in 
evidence  by  Arba  Bead  and  William  Bumstead.  And  the 
surrogate  thereupon  made  and  entered  an  order  or  decree  de- 
nying the  proof  and  probate  of  the  will  and  the  prayer  of 
Senry  Bumstead's  petition  for  the  proof  and  probate  thereo£ 
From  this  decree  the  proponent  appealed  to  this  court 

'    W.  A.  Beachy  for  the  appellant. 

J,  BofAeyn,  for  the  respondents. 

By  the  Court,  Hooeboom,  J.  The  question  to  be  deter- 
niiied  in  this  case  is  one  of  Jurisdiction;  whether  the  surro- 
gate of  Bensselaer  county  had  jurisdiction  to  take  proof  of  the 
will  of  Thomas  Bumstead  deceased.  No  doubt,  upon  the  pe- 
tition presented  to  the  surrogate  of  Saratoga,  considered  with- 
out reference  to  the  other  proceedings,  he  had  jurisdiction  to 
take  proof  of  this  will ;  but  this  prima  facie  case  is  met  by 
proof  showing  that,  previonsly,  upon  a  petition  in  all  respects 
similar,  except  that  it  showed  that  the  residence  of  the  testa- 
tor at  the  time  of  his  death  was  in  Bensselaer  and  not  in  Sar- 
atoga, to  which  and  the  proceedings  consequent  upon  it  the 
appellant  and  all  other  proper  persons  were  made  parties,  the 
surrogate  of  Bensselaer  assumed  jurisdiction  of  the  case,  neces- 
sarily decided  the  jurisdictional  question  of  residence,  and  ad- 
mitted the  will  to  probate  as  that  of  a  man  who  at  the  time  of 
his'  death  resided  in  the  county  of  Bensselaer.  The  question 
of  tesidenoe  was  before  him ;  all  proper  parties  were  cited ; 
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they  had  a  rigbt  to  take  the  objection  that  the  testator  did 
not  reside  in  BensseUer ;  they  omitted  to  do  so ;  and  their 
voluntary  omission  is  equivalent  in  legal  effect  to  taking  the 
objection  and  having  it  decided  against  them.  The  surrogate 
paseed  upon  the  question ;  no  appeal  was  taken  from  his  de- 
cision ;  and  I  think  the  question  is  at  rest 

It  is  now  sought  to  be  reviewed  collaterally.  It  is  claimed 
to  be  purely  a  jurisdictional  question  and  one  touohiog  the 
subject  matter,  and  not  merely  the  person,  and  ther^ore  open 
to  contestation  in  a  collateral  proceeding. 

This  alleged  jurisdictional  question  is  the  question  of  resi- 
dence— the  residence  of  the  testator  at  the  time  of  his  death ; 
the  appellant  claiming  it  to  be  in  the  county  of  Saratoga,  the 
respondents  in  the  county  of  Rensselaer. 

It  is  unquestionably  an  elementary  principle — perhaps  a 
universal  one — that  unless  a  court,  and  more  especially  one 
of  special  and  limited  jurisdiction,  entertaining  judicial  pro- 
ceedings, acquires  jurisdiction  of  the  subject  matter  of  the 
controversy,  its  proceedings  are  void,  and  present  no  bar  to 
subsequent  proceedings  before  another  and  a  proper  tribunal. 

It  becomes  necessary,  therefore,  at  the  outset,  carefully  to 
inquire  what  is  meant  by  jurisdiction  of  the  subject  mattery 
and  how  it  may  be  acquired.  By  jurisdiction,  as  applied  to 
judicial  proceedings,  is  meant  the  right  to  act — the  lawful 
power  to  hear  and  determine.  A  court  has  jurisdiction  of  the 
subject  matter,  when  it  has  the  legal  right  to  sit  upon  the 
case  and  determine  it.  This  right,  it  is  obvious,  may  be  de- 
rived from  various  sources ;  from  the  very  constitution  of  the 
court  and  the  nature  of  the  controversies  which  from  time 
immemorial  it  has  been  in  the  habit  of  hearing  and  determin- 
ing, or  from  legislative  enactment  In  this  case  the  tribunal 
in  question  derives  its  power  from  the  Ic^lature. 

The  taking  proof  of  wills  is  a  marked  and  peculiar  attribute 
of  surrogates'  courts ;  and  in  a  certain  sense  surrogates'  courts 
may  be  said  to  have  general  jurisdiction  of  that  subject ;  in 
some  cases  exclusive  jurisdiction ;  in  others,  concurrent  juris- 
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diction  with  other  courts.  In  these  courts  more  than  in  any 
other — more  than  in  all  others  combined-^is  the  proof  of 
wills  made.  And  I  think  this  consideration  is  not  without 
some  force  in  determining  its  jurisdiction  in  a  particular  casa 
A  particular  surrogate's  court,  however — 'the  surrogate  of  a 
particular  county— 'has  exclusive  jurisdiction  to  take  proof  of 
the  wills  of  all  persons  residing  in  tliat  county  at  the  time  of 
their  decease.  And  thus  the  question  of  residence  or  inhab^ 
itancy  is  an  important,  a  vital  element  in  conferring  jurisdio^ 
tion.  I  am  not  entirely  clear,  however,  that  on  this  point  it 
may  not  be  said  to  be  jurisdiction  rather  affecting  the  person 
than  the  sufy'ect  matter.  It  is  true  the  testator  is  dead,  and 
it  may  be  said  no  jurisdiction  of  his  person  can  be  obtained ; 
but  in  a  certain  and  in  a  legitimate  sense  he  may  be  said  to 
be  in  court  through  his  representatives.  And  if  all  his  repre- 
sentatives of  every  description,  his  executors,  heirs  at  law  and 
next  of  kin,  all  consent  to  the  jurisdiction  of  a  particular  tri* 
bunal-^  there  being  no  other  person  to  object — may  it  not  be 
said,  in  a  strictly  proper  sense,  that  the  court  has  obtained 
jurisdiction  of  the  person  of  the  testator,  or  of  his  representa-' 
tives  P  Suppose  it  were  possible  that  the  last  will  and  testa- 
ment of  a  party  might  be  proved  in  his  lifetime,  at  the  in- 
stance of  an  executor  or  a  legatee,  and  upon  citation  to  the 
testator  and  others  ;  suppose  further,  that  the  test  of  the  sur* 
rogate's  jurisdiction  was  the  residence  of  the  testator  at  the 
time  of  making  the  will ;  that  at  such  time  the  testator  re- 
sided or  claimed  to  reside  in  the  county  of  Saratoga,  but  act- 
ually  executed  the  will  in  the  county  of  Rensselaer,  and  had 
been  living  or  staying  in  the  latter  county  for  some  time  pre- 
ceding, so  that  a  plausible  question  might  be  raised  as  to 
which  was  the  county  of  his  residence  at  the  time  of  making 
the  will.  If,  on  proceedings  taken  by  the  executor  to  prove 
the  will  in  the  county  of  Rensselaer  upon  the  ground  that 
that  was  the  county  of  his  residence,  neither  the  testator  nor 
any  other  person,  on  being  cited,  should  object  to  the  jurisdic- 
tion on  the  ground  that  the  testator  actually  resided  in  Sara- 
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tc^a,  woald  they  not  be  precluded,  would  not  the  sUiTogate 
of  Bensselaer  acquire  jurisdiction,  and  would  not  such  juris- 
diction be  conclusive  P  Could  it  not  be  said,  and  properly 
said,  the  surrogate  has  jurisdiction  of  the  subject  mattery  to 
wit,  the  taking  proof  of  wills,  and  has  acquired  jurisdiction 
of  the  peraony  by  service  of  citation  and  non-objection,  or  eon* 
aeat  of  the  parties  served — for  consent  confers  jurisdiction  of 
the  person — and  thus  that  the  determination  of  the  surro- 
gate, unless  reversed  on  appeal,  is  conc2«Mtt>e,  aud  in  nowise 
impeachable  in  a  collateral  proceeding.  It  strikes  me,  ther^ 
fore,  that  the  question  of  inhaJbitaneg  is  propefly  classed  un- 
der the  head  of  those  cases  which  treat  of  the  jiirisdiction  of 
the  peraony  rather  than  of  those  which  relate  to  the  auljfect 
matter. 

But  assume  this  to  be  strictly  a  question  respecting  aub^ 
Ject  mattery  then  how  does  the  question  present  itself.  There 
are  many  cases  where  the  want  of  jurisdiction  would  be  at 
once  and  clearly  apparent  upon  the  fiice  of  the  proceedings. 
Thus  if  an  action  for  slander  or  assault  and  battery  were 
brought  in  a  justice's  court,  or  in  a  surrogate's  court,  the  want 
of  jurisdiction  would  be  instantly  apparent,  and  no  consent 
could  confer  it,  because  the  legislature  has  forbidden  it.  The 
Bubject  maiter  of  the  controversy  is  wholly  outside  of  the 
range  of  subjects  tipon  which  those  tribunals  can  adjudicate  ; 
and  I  think  the  judgments  woilld  be  absolutely  void,  and  the 
persons  coticemed  in  enforcing  them  trespassers  ;  and  that  a 
new  action  for  the  same  cause  might  instantly  be  commenced 
in  the  proper  tribunal  But  this  is  by  no  means  true  in  the 
case  before  us.  The  taking  proof  of  wills  is  a  proper  subject 
for  the  action  of  a  surrogate's  court.  It  is  true  also,  that  to 
entitle  a  particular  surrogate  to  take  ptoof  of  a  particular  will, 
the  testator  must  have  resided  in  his  county  at  the  time  of 
his  decease.  How  is  the  fact  of  such  inhabitancy  to  be  ascer- 
tained ?  It  must  in  some  Way  be  made  to  appear.  In  this 
case,  as  was  proper,  it  was  shown  in  a  verified  petition,  and 
not  controverted.    The  surrogate  passed  upon  the  question. 
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He  had  a  right,  nay  was  bound,  to  do  so.  There  was  legiti* 
mate  and  sufficient  evidence  upon  which  he  came  to  the  con- 
clusion that  the  testator  resided  in  the  county  of  Benssdaer. 
It  is  not  the  case  of  a  palpable  lack  of  proof,  or  of  evidence 
plainly  contradicting  such  a  position,  in  which  case  it  is  pos- 
sible it  might  be  held  that  the  proceedings  would  be  declared 
void  in  whatever  form  the  question  would  be  presented. 
(Lewis  V.  DuUon^  8  Haw.  Pr.  B.  103,  and  cases  thsre  died.) 
There  is  no  known  method  of  establishing  a  fact  in  a  court  of 
justice  except  by  proof  or  admission.  And  whenever  a  fact 
is  litigated,  the  court  settles  it  in  a  particular  way,  and  then 
the  fact  is  established,  and  all  parties  concerned  in  the  litiga- 
tion, are  concluded  by  it ;  and  this  is  so  o(  Jurisdictional  fHjoia 
as  well  as  of  any  other.  ( Vanderpod  v.  Van  Valhenbwrghy 
2  8eldeny  199.)  When,  therefore,  in  this  case,  the  surrogate's 
oourt  of  Bensselaer  county  had  determined  that  the  testator, 
at  the  time  of  his  decease,  resided  in  Bensselaer  county,  it  be- 
came a  fact  in  the  case,  as  to  that  will,  and  as  to  all  persona* 
who  are  parties  to  the  proceedings.  The  question  could  not 
be  re-examined,  except  upon  a  direct  review  or  appeal.  It 
could  not  be  brought  in  question  in  any  collateral  'proceeding. 
It  has  been  even  questioned  whether  such  a  determination 
could  be  impeached,  even  if  the  testimony  upon  which  it  was 
founded  was  subsequently  shown  to  be  clearly  mistaken  or 
perjured.  (Dyckman  v.  Mayor  cf  New  Tork^  1  Seld.  443.) 
And  it  seems  to  me  such  is  the  correct  rule.  In  what  other 
way  can  courts  act  ?  Interest  reipublicoe  ut  sit  finis  litium. 
What  warrant  have  we  for  saying  that  the  second  court  of 
original  jurisdiction  will  determine  the  jurisdictional  question 
any  more  correctly  than  the  first  ?  Both  are  liable  to  be  mis- 
taken ;  but  there  must  be  some  point  at  which  controversy 
must  cease ;  and  the  general,  if  not  universal,  rule  is,  that 
it  shall  cease  (except  for  purposes  of  review  or  appeal  in  a  di- 
rect proceeding)  whenever  any  competent  tribunal  has  once 
passed  upon  a  matter  in  issue,  after  bearing  all  parties  inter- 
ested.   Let  us  test  the  rule  on  the  proper  counse  of  proceeding 
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by  the  case  in  hand.  The  appellant  alleges,  and  offers  proof 
of  the  fact,  that  the  testator,  at  the  time  of  his  decease,  re» 
sided  in  the  conntj  of  Saratoga.  If  the  proof  is  admissible, 
the  respondent  is  of  course  entitled  to  controvert  it  It  must 
then  be  determined  in  the  ordinary  way.  And  when  deter- 
mined, if  determined  in  favor  of  Saratoga,  would  it  be  quite 
certain  that  the  last  determination  would  be  correct,  and  the 
former  incorrect  ?  But  it  is  said  the  fact  exists,  one  way  or 
the  other  :  the  testator  did  or  he  did  not  reside  in  the  county 
of  Bensselaer,  and  the  jurisdiction  of  the  surrogate  depends 
upon  that  fact.  Concede  it,  and  how  is  the  fact  to  be  made 
known  to  a  judicial  tribunal,  except  by  evidenoD ;  and  when 
so  made  known  and  determined  by  the  court  upon  a  hearing 
of  the  parties,  it  becomes  a  fact  in  the  case,  forever  thereafter 
incontrovertible  in  a  collateral  proceeding. 

Without  further  pursuing  this  train  of  thought,  my  im- 
pressions upon  the  question  of  jurisdiction  are  as  follows : 

1.  Where  the  judicial  tribunal  has  general  jurisdiction  of 
the  subject  matter  of  the  controversy  or  investigation,  and  the 
special  facts  which  give  it  the  right  to  act  in  a  particular  case 
are  averred,  and  not  controverted,  upon  notice  to  all  proper 
parties,  jurisdiction  is  acquired,  and  cannot  be  assailed  in  any 
collateral  proceeding.  {Vanderpoel  v.  Van  Valkenburghy  2 
Seld,  190.  Jackson  v.  Robinson^  4  Wend.  436.  Jackson  v. 
Crauforda,  12  id.  533.  Davis  v.  Packard^  6  id.  327.  Oorg- 
non  V.  Astor,  7  How.  U.  S.  Sep.  319.  Shddon  v.  Wright^ 
7  Barh.  39  ;  ^S^.  0.  1  Seld.  497.) 

2.  Where  the  judicial  tribunal  has  not  general  jurisdiction 
of  the  subject  matter  under  any  circumstances,  no  averment 
can  supply  the  defect ;  no  amount  of  proof  can  alter  the  case ; 
no  consent  can  confer  jurisdiction.  {Borden  v.  Fitck^  15  John. 
141.  Bigelow  v.  Steams^  19  id.  39.  Dudley  v.  Mayhew^ 
3  Comst.  9.  Coffin  v.  Tracy^  3  Caines^  129.  Davis  v.  Pack^ 
ard,  7  Pet.  276.) 

3.  Where  the  judicial  tribunal  has  not  general  jurisdiction 
of  the  subject  matter,  but  may  exercise  it  under  a  particular 
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0t8te  of  facts,  those  facts  mast  be  specially  avenned  aod  estalK 
lished,  aod  when  so  established  on  a  hearing  of  all  proper 
parties,  cannot  be  impeached  in  any  collateral  proceeding, 
{Lewis  V.  DuttoUy  8  How.  Pr.  B.  99.  Miller  v.  Brinherhof, 
4  Denio,  119.  McOter  of  Faulkner,  4  SiU,  598.  Staples  y. 
FairchUdj  3  Comst.  41.  Harman  v.  Brotherson,  1  Den.  537, 
Field  V.  McVickarj  9  John.  130.  Erwin  v.  Lowry,  7  Bow^ 
U.  B.  Bep.  172.  McCormick  v.  Sullivan,  10  fFAeoi.  192. 
JD^dbnaw  v.  Mayor  dkc.  of  New  York,  1  Selden,  434) 

The  result  is,  that  as  the  residence  of  the  testator  in  the^ 
oonnty  of  Rensselaer  was  plainly  averred  in  the  petition  for 
probate  in  the  surrogate's  court  of  that  county,  and  was  not  in 
any  way  controverted,  but  substantially  admitted  by  all  par- 
ties interested  in  the  will,  and  was  practically  established,  upon 
sufficient  evidence,  as  a  fact,  by  that  tribunal,  that  court  had 
jurisdiction  of  the  case ;  its  determination  was  conclusive  as 
to  the  validity  and  probate  of  the  will,  and  could  not  be  r^ 
examined  or  assailed  in  any  collateral  proceeding,  or  in  any 
other  tribunal  of  original  jurisdiction. 

The  decree  or  order  appealed  from  was  therefore  proper,  and 
must  be  affirmed  with  costs. 

[Albaht  Obvbbal  Tbbm,  December  6,  )869,    Wrtjikt,  (MXd  and  Hog^' 
boom,  Justices.] 


IN  DEI. 


ACTION. 

4.  An  action  cannot  be  maintained,  in 
the  coarto  of  this  state,  to  enjoin  and 
restrain  the  prosecution  of  an  action 
commenced  and  pending  in  a  court 
of  a  sister  state.  Williams  ▼.  Ay- 
rauH,  864 

2.  A  plea  of  a  snit  pending  for  the  same 
matter,  in  a  foreign  state,  or  conn- 
try,  is  no  bar  to  an  action  here, 
either  in  equity  or  at  law.  ib 

8.  The  exeeptio  ret  judicata  applies 
only  to  final  judgments  abroad,  up- 
on the  merits  of  the  action.  ib 

4.  An  action  to  recover  the  debt  to  se- 
cure which  a  mortgage  is  given,  or 
even  to  foreclose  a  mortgage,  and  an 
action  to  compel  a  party  to  surren- 
der a  mortgage,  to  be  canceled  and 
discharged  of  record,  are  different 
actions  entirely,  and  were  never  re- 
garded or  held  to  be  actions  for  the 
same  matter.    Per  JoHvsoir,  J.    t& 

6.  No  action  will  lie  against  another  to 
recover  damages  for  a  personal  in- 
Jury,  where  it  appears  that  the  care- 
lessness and  imprudence  of  the 
plaintiff  contributed  to  the  injury. 
SpooiMT  V.  BrooMyn  City  Sail  Road 
Company,  419 

6.  Thus,  where  the  plaintiff,  with 
knowledge  that  an  omnibus  sleigh, 
belonging  to  the  defendant,  was  fUIl 
of  passengers,  stopped  the  same,  and 
voluntarily  and  deliberately  placed 
himself  upon  the  fender,  on  the  out- 
side of  the  sleigh-Hi  place  not  made 
or  intended  for  passengers,  but  de- 
signed as  a  defense  to  the  »}e{gh — 
^though  warned  by  a  fellow  pasien* 


ger  of  the  danger  of  the  position, 
where  he  was  injured  by  a  collision 
with  another  vehicle;  ITeM  that 
whatever  might  have  been  the  mis- 
conduct of  the  defendant  in  other 
respects,  the  plaintiff  was  guilty  of 
gross  imprudence  and  misconduct 
himself,  which  either  caused  or  con- 
tributed to  the  injury ;  and  that  he 
could  not  recover  damages  for  such 
injury.  A 

7.  A  purchaser  of  lands  sold  for  taxes 
or  assessments,  in  the  city  of  Brook- 
lyn, cannot  maintain  an  action 
against  the  city,  to  recover  moneys 
paid  to  the  collector  of  taxes  and 
assessments  by  other  persons,  for  the 
use  of  the  plaintiff,  and  for  the  pur- 
pose of  redeeming  such  lands  from 
the  tax  sale,  and  which  moneys  the 
collector  has  reAised  to  pay  over  to 
the  plaintiff,  on  demand  made. 
ScRUOHAM,  J.  dissented.  Onderdonk 
V.  City  of  Brooklyn,  606 

8.  The  collector  acts  as  a  public  officer, 
in  receiving  the  redemption  money, 
upon  sales  of  that  nature,  but  not 
as  the  agent  of  the  city.  A 

Sm  Banks,  2,  8,  4. 

Brooklyn,  Citt  of,  4. 
Bbath  bt  wrohovul  act,  dbo. 

HUSBAJTD  AHD  WiFB,  4,  11. 


ADVANCEBfENTS. 

SU  SUBBOOATI. 


AGREEMENT. 

1.  Equity  has  no  authority  to  make, 
for  parties,  a  contract  which  they 
never  entered  into.  And  where  th# 
relief  sought  is  to  refonn  a  contract^ 
th^t  can  only  be  granted  by  maUng 
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the  contract  as  both  parties  intend- 
ed to  make  it.  Unless  it  clearly  ap- 
pears that  both  parties  agreed  to- 
gether, as  the  piaintiflb  allege  they 
did,  the  plaintifb  cannot  have  the 
relief  asked  for.  Kew  York  lee  Co, 
▼.  Norik  Western  Ins.  Co,  72 

2.  An  agreement  between  a  banking 
corporation,  located  in  Wisconsin, 
and  commission  merchants  and  fac- 
tors in  the  city  of  New  York,  by 
which  the  former  is  to  consign  pro- 
dace  to  the  latter  for  sale  on  com- 
mission, against  which  drafts  are  to 
be  drawn,  and  to  keep  the  drawees 
in  funds  to  meet  the  same,  in  cases 
where  consignments  are  not  made, 
is  not  necessarily  illegal,  in  the  ab- 
sence of  any  thing  to  show  what 
powers  are  |>068e8sed  by  the  bank, 
by  virtue  of  its  charter.  Perkins  v. 
Church,  84 

8.  An  agreement  was  made  between 
the  plaintiflfand  the  defendant,  a  rail 
road  company,  by  which  the  former 
was  to  convey  to  the  latter  a  strip  of 
land  adjoining  the  rail  road,  and  by 
which  he  agreed  to  erect  upon  bis 
own  lands,  cattle  yards,  and  pens 
for  stock,  ^c.  for  shipping  and  trans- 
ferring the  cattle,  ic.  to  and  from 
the  cars ;  to  provide  for  feeding  the 
stock ;  and  to  build  a  house  to  en- 
tertain the  drovers  Slc.  in  charge  of 
the  stock.  In  consideration  of  which 
the  defendant  agreed  to  construct  a 
rail  road  track,  on  its  own  land, 
alongside  of  the  plaintiff's  land,  and 
to  run  its  stock  trains  of  cars  over 
aaid  track,  and  stop  at  certain  pla- 
ces, and  deliver  to  the  plaintiff,  upon 
his  land,  all  the  stock  that  was  to 
be  transported  eastward,  and  to  re- 
ceive and  load  them  there ;  to  the 
end  that  the  plaintiff  might  ei^oy 
the  profits  to  arise  from  keeping  and 
feeding  the  stock.  It  appeared  that 
the  business  contemplated  by  the 
contract  could  not  be  done  without 
connecting  the  lands  of  the  plain- 
tiff with  ^ose  of  the  defendant,  by 
means  of  a  platform  or  bridge  rest- 
ing partly  upon  the  land  of  each 
party.  Beld,  1.  That  the  contract, 
if  valid,  in  effect  created  an  ease- 
ment or  servitude  which  was  to  be 
binding  upon  the  real  property  of 
the  defendant,  as  the  servient  tene- 
ment, for  the  benefit  of  the  plaintiff 
and  his  land,  and  those  who  should 
sttcc«ed  the  plaintiff  in  his  real  es- 


tate. 2.  That  the  negatire  eaMment 
acquired  by  the  plaintiff  in  the  lands 
of  the  defendant,  by  virtue  of  the 
agreement,  was  an  incorporeal  here- 
ditament, the  right  or  title  to  which 
*  could  only  pass  by  grant,  or  deed 
under  seal,  or  be  acquired  by  pre- 
scription ;  and  that  the  contract  in 
this  case,  being  by  parol,  was  void. 
8.  That  the  agreement,  being  oral, 
was  void  by  the  statute  of  frauds, 
because,  from  its  nature  and  terms 
it  was  not  to  be  performed  within 
one  year,  but  was  to  continue  in  op- 
eration, as  a  permanent  arrange- 
ment, during  the  existence  of  the 
corporation.  Day  v.  Ifew  Tork 
Central  RaH  RoadCompamf,      648 

See  Physician. 
SUXDAT,  2,  8. 
WOBK  AHD  LaBOB. 

ALIENS. 

See  ClTISBN8Hir. 

ANSWER. 
See  Plbadinq,  1,  2. 

ARREST. 
See  Bhbbify,  1. 

ASSESSMENTS. 

For  Streets.    See  Bbookltv,  Citt  of, 

lto5. 

On  premium  nates.    See  MtrrvAL  Ivs. 

Coup  ABIES. 

ASSIGNOR  AND  ASSIGNEE. 

Where  a  defendant  claims  as  a  set-off 
an  account  alleged  to  have  been  as- 
signed to  him,  he  must  prove  that 
the  same  was  assigned  before  the 
commencement  of  the  suit  Bei- 
denheimsTY.  Wilson,  886 

ATTACHMENT. 

1.  Under  the  code,  the  duties,  upon  at- 
tachments, which  were  formerly  dis- 
charged by  the  trustees  of  the 
debtor's  estate,  now  devolve  on  the 
sheriff,  who  is  required  to  collect  the 
debts  due  to  the  debtor;  and  he  is 
entitled  to  the  same  inaMue.  of 


compensfttion  wbkh  the  revised 
ttatates  awarded  to  trustees,  for  the 
like  senrices,  Tiz.  all  necessary  dis- 
bursements, and  a  commission  of 
flTo  per  cent  on  all  moneys  which 
come  into  his  hands.  Maykew  t. 
Duncan,  87 

2.  If  the  sheriff  chooses  to  employ 
affents  to  aid  him  in  collectini^  debts, 
which  he  could  himself  collect  with- 
out resort  to  an  action  or  the  em- 
ployment of  attorneys  or  counsel, 
he  must  himself  compensate  his 
agents ;  unless  an  agreement  is 
made  by  him  with  all  parties  inter- 
ested in  the  proceeds.  ib 

8.  It  seems  that  the  sheriff  may  employ 
attorneys  and  counsel,  and  prose- 
cute actions ;  and  that  he  is  entitled 
to  be  paid  the  necessary  dishurse- 
ments  therefor,  in  the  same  manner 
that  such  disbursements  were  allow- 
ed to  trustees  under  the  attachment 
authorized  by  the  revised  statutes ; 
whether  the  action  be  successful  or 
not,  if  it  be  prosecuted  in  good  faith. 

ib 

4.  In  an  action  brought  under  the  old 
practice,  upon  a  bond  given  on  an 
application  being  made  to  a  Justice 
of  the  peace,  for  an  attachment 
against  property,  the  defendant  may, 
under  the  plea  of  non  est  jTicium, 
prove,  in  mitigation  of  damages, 
that  the  property  was  sold  by  a  con- 
stable, and  a  portion  of  the  proceeds 
applied  by  him  to  the  payment  of  an 
execution  issued  in  anothei*  suit. 
BenneU  v.  Brown,  158 

6.  Where,  upon  the  issuing  of  an  at- 
tachment, by  a  justice  of  the  peace,  a 
bond  is  given,  conditioned  that  if  the 
applicant  fails  to  recover  a  judg- 
ment the  obligors  shall  pay  all  dam- 
ages and  costs  which  the  obligee 
may  sustain  by  reason  of  the  issuing 
of  the  attachment;  and  the  appli- 
cant recovers  a  judgment  before  the 
justice,  but  the  same  is  afterwards 
reversed  by  the  court  of  common 
pleas,  the  obligee  is  entitled  to  re- 
cover, as  part  of  his  damages,  the 
costs  incurred  in  the  court  of  com- 
mon pleas.  *  tb 


ATTORNEY. 

A  subpoena  to  testify  as  a  witness  is  a 
*'  process,"  within  the  meaning  of 

Vol.  XXXI.  43 
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the  statute  prohibiting  any  tJ^rson, 
not  the  general  law  partner  c^  an  at- 
torney, or  a  clerk  in  his  office,  from 
suing*  out  any  process,  &c.  in  the 
name  of  such  attorney.  (2  R,  3, 287, 
§70.)     TorksY.Peck,  860 

See  CovflTiTUTXovAL  LaW|  1»  2,  8. 

JUDOKBHT,  4  to  8. 

Shbsiff,  4  to  8. 


B 

BAIL. 
See  Shxbiff,  1,  2, 8. 

BANKS. 

1.  Even  though  a  bank  has  no  author- 
ity to  consign  goods  for  sale,  and  en- 
ter into  a  general  business  of  that 
nature,  it  may,  perhaps,  resort  to 
that  method  of  selling  goods  in  its 
possession  which  it  has  legally  re- 
ceived in  payment  of  debts.  Per 
Inobahax,  J.  Perkins  v.  Church,  84 

2.  On  the  6th  of  January,  1855,  C,  a 
director  in  the  Ilion  Bank,  pretend- 
ed to  sell  to  P.,  a  person  of  little  or 
no  pecuniary  responsibility,  his 
stock  therein,  of  the  par  value  of 
$15,000,  for  the  sum  of  $17,260.  P., 
with  the  connivance  of  0.  and  the 
cashier,  who  was  the  son  of  C,  im- 
mediately pledged  the  same  to  the 
bank  as  security  for  the  payment 
of  his  note  at  nmety  days,  executed 
to  the  bank  at  the  same  time,  for  the 
sum  of  |17,250,  and  received  from 
the  bank  the  latter  sum  in  the  bills  of 
the  bank.  This  was  charged  to  have 
been  done  in  pursuance  of  a  conspi- 
racy between  the  three  to  iiyure  and 
cripple  the  bank  in  its  business,  and 
to  enable  C.  to  impose  his  stock  up- 
on the  bank  at  a  price  much  greater 
than  it  was  really  worth ;  and  in  con- 
sequence of  these  proceedings  the 
bank  was  greatly  embarrassed  in  its 
business,  and  C.  did  receive  for  his 
stock  a  sum  far  beyond  its  actual 
value.  Held,  that  whether  the  trans- 
action was  treated  as  a  wiUful  viola- 
tion of  the  duty  which  C.  and  hia 
son,  the  cashier,  owed  to  the  bank, 
growing  out  of  their  official  relations 
to  it|  or  as  a  direct  conspiracy  to 
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cripple  and  deft«iid  the  bank,  the 
parties  concerned  in  it  were  liable 
to  the  bank  for  the  damages  which 
it  had  sustained  thereby.  Ilion 
Btmk  ▼.  CbrvfT,  280 

8.  Bdd  aiiOf  that  in  an  action  by  the 
bank  directly  against  them,  for 
damages,  no  laches  on  the  part  of  the 
plaintiff,  short  of  the  statute  of  lim- 
itations, would  constitute  a  defense. 

%b 

4.  Bdd  furihtTf  that  this  was  an  exe- 
cuted contract,  and  that  although 
the  plaintiff  might  have  been  guilty 
of  laches,  and  so  lost  its  right  to  re- 
pudiate the  transaction,  yet  that  up- 
on a  complaint  sufficiently  broad  to 
cover  a  claim  for  damages^  it  might 
maintain  an  action  upon  that  ground 
at  any  time  allowed  by  the  statute 
of  limitations.  ib 


BILLS  OP  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  Where  two  drafts  were  drawn  in 
blank  as  to  the  amount,  upon  the  de- 
fendants, and  accepted  by  them, 
payable  to  the  order  of  W.,  the  ma^ 
ker,  with  the  express  understanding 
that  the  sums  to  be  inserted  should 
not  in  the  aggregate  exceed  flOOO, 
and  W.  exceeded  and  disregarded 
this  limitation  of  his  authority,  and 
filled  in  the  blanks  in  the  drafts  with 
the  sum  of  $1260  each,  and  nego- 
tiated the  drafts  to  the  plaintiflb, 
before  maturity,  who  paid  him  the 
money  upon  Uiem  without  notice 
that  W.  had  exceeded  his  authority ; 
ffdd  that  under  the  circumstances, 
the  plaiutifik  were  to  be  deemed 
bona  fide  holders  for  vatue,  and  that 
the  commercial  character  of  the  pa- 
per would  protect  it,  in  their  hands, 
from  the  defense  that  W.  exceeded 
his  authority.    Cfriggs  t.  J7ow«,  100 

2.  HM  also,  that  the  accepton  hay- 
ing, themselves,  put  it  into  W.'s 
power  to  do  the  wrong,  they  could 
not  be  allowed  to  shift  the  loss  Arom 
themselves,  and  cast  it  upon  a  bona 
fide  holder  for  value.  That  of  the 
two  they  were  the  least  Innocent,  ib 

8.  A  stipulation  contained  in  a  promis- 
•ory  note,  by  which  the  maker 
waives  and  relinquishes  all  right  of 
exemption  of  any  property  that  he 


may  have,  tnm  ezecntlon  oa  the 
debt,  will  not  have  the  eflfect  to  make 
property,  otherwise  exempt,  liable 
to  be  taken  upon  execution.  Kntei' 
iU  V.  Neweomb,  169 

4.  To  entitle  the  holder  of  negotiable 
paper,  which  has  been  procured  by 
Arand,  to  retain  and  enforce  the 
same  against  the  party  defrauded, 
he  must  show  that  he  pud  value  for 
it  at  the  time,  or  incurred  some  re- 
sponsibility, or  relinquished  some 
right,  or  discharced  a  precedent 
debt,  upon  the  faith  and  credit  of 
the  paper.  Farrington  v.  Framh- 
fart  Bank,  188 

6.  O.,  the  drawer  of  two  bills  of  ex- 
change, obtained  of  the  plaintiff  hia 
accommodation  indorsement  there- 
of, by  means  of  a  gross  fraud,  and 
negotiated  the  bills  thus  indorsed,  to 
the  defendants,  to  meet  an  indebtr 
edness  from  the  drawer  and  drawees 
to  them,  a  part  of  which  was  upon 
bills  of  exchange  then  overdue  and 
under  protest  There  vras  no  ex- 
press agreement  that  the  new  biOa 
should  be  taken  in  absolute  pay- 
ment of  the  protested  paper,  or  as 
collateral  security  for  it  Nor  were 
the  protested  drafts  delivered  up  to 
the  parties,  at  the  time ;  but  subse- 
quently, the  parties  to  the  old  drafts 
were  credited  with  the  avails  of  the 
new,  and  charged  with  the  old,  and 
Uie  latter  were  marked  or  cut  with 
the  cancelling  iron  of  the  bank,  and 
placed  in  adrawef  with  paper  of 
the  like  character,  where  It  remain- 
ed.  ffdd  that  the  defendants  were 
not  entitled  to  protection  as  hooM, 
fide  holders  for  value,  against  the 
equities  of  the  plaintiff;  but  that  the 
latter  could  maintain  an  action 
against  them,  to  restrain  them  from 
transferring  the  bills,  or  enforcing 
their  collection,  and  to  compel  them 
to  cancel  the  plaintiff's  indorse- 
ments. s& 

6.  H^  alio,  that  evidence  of  what 
passed  between  0.  and  the  plaintiA, 
and  of  the  declarations  made  by  O. 
at  the  time  the  indorsements  of  the 
plaintiflb  were  procured,  was  prop- 
erly admitted.  si 

7,  Under  such  circumstances,  If  the 
transfer  of  the  paper  is  not  in  pay- 
ment and  discharge  of  the  prior  in* 
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debtedoMS,  as  between  the  parties 
— Hwd  without  affirmatiTe  evidence 
of  tbe  UucXj  it  will  not  be  prasnmed 
— ^it  is  not  a  transfer  in  payment,  so 
as  to  cat  off  the  eqoities  of  third 
persons.  ib 

8.  A  bill  of  exchange  addressed  to  the 
drawees  at  the  town  or  city  in  which 
they  reside,  may  be  accepted  pay- 
able at  some  particular  bank  or 
place  within  the  limits  of  such  town 
or  city.  Ifiagara  Dxairiet  Bank  v. 
Fuvrman  ^c.  Machine  Co,  408 

9.  But  an  acceptance,  making  the  bill 
payable  at  a  different  pUue  from 
that  in  which  the  drawee  resides,  is 
a  material  departure  ft-om  the  tenor 
of  the  bill ;  and  a  presentment  of  the 
bill  for  payment  at  the  place  where 
it  is  by  the  acceptance  made  paya- 
ble, will  not  be  sufficient  to  charge 
the  drawers.  4b 


BOARDS  OP  HEALTH. 

1.  The  8d  subdivision  of  section  14  of 
the  act  concerning  boards  of  health, 
confers  upon  those  boards  the  power 
to  make  regulations  for  the  sup- 
pression and  removal  of  nuisances, 
and  must  be  construed  to  hare  ref- 
erence to  that  class  of  nuisances 
whidi  can  be  the  subject  of  regula- 
tion.  Rogers  v.  Barkery  447 

%  Neither  a  dam,  thrown  across  a 
stream,  nor  a  collection  of  water  in 
a  reservoir  created  thereby,  is  a  nui- 
sance per  se.  The  question  of  nui- 
sance or  no  nuisance  depends  upon 
the  presence  or  absence  of  various 
extraneous  fkcts  and  circumstances. 
And  it  is  proper  that  the  existence 
of  those  fkcts  and  circumstances, 
and  the  question  of  nuisance,  should 
be  referred  to  the  common  Ulw  trial 
by  jury ;  instead  of  being  determin- 
ed by  a  board  of  health,  and  prop- 
erty being  summarily  destroyed  by 
its  order,  without  compensation  to 
the  owner,  and  without  an  opportu- 
nity being  given  him  to  be  heard,  ib 

8.  The  legislature  never  designed  to 
commit  that  unusual  measure  of 
power  to  the  boards  of  health,     tb 

4.  The  rights  of  property,  of  every  de- 
scription, are  qnalifled  and  restrict- 


ed by  the  rule  that  they  shall  be  so 
exercised  as  not  to  ii\iure  others. 
Sic  vtere  iuo  ul  alienym  non  Jadas 
is  of  universal  application.  But  ex- 
cept in  great  and  imminent  emer- 
gencies the  fact  that  they  are  injuri- 
ous to  others  must  be  first  established 
by  the  usual  and  customary  pro- 
ceedincfs  of  a  trial  in  a  competent 
court,  before  they  can  be  taken 
away  or  destroyed.  %b 

6.  Even  if  the  power  exists  in  boards 
of  health  to  order  property  to  be  de- 
stroyed on  the  ground  of  its  being  a 
nuisance,  and  can  be  applied  to  the 
removal  and  destruction  of  a  mill 
dam  and  a  valuable  water  power 
used  for  manufacturing  purposes,  it 
is  a  power  which  must  be  exercised 
in  subordination  to  the  judicial  au- 
thority of  the  state,  and  subject  to 
be  suspended  and  held  in  abeyance 
by  the  order  of  a  court  having  juris- 
diction of  the  subject,  whenever  tbe 
principal  facts  upon  which  its  exer- 
cise depends  are  put  in  controversy 
and  rendered  doubtful,  until  they 
are  established  by  due  process  of 
law.  %b 

6.  If  a  board  of  health  has  authority 
and  Jurisdiction  to  determine  the 
question  of  nuisance,  and  to  order 
the  suppression  and  removal  of  a 
dam  as  such,  they  should  be  required 
to  state,  in  their  abjudication,  what 
the  nuisance  is — whether  the  dam 
itself,  or  the  waters  collected  above 
the  dam,  and  if  the  latter,  how  much 
of  the  structure  shall  be  removed  in 
order  to  dissipate  and  disperse  the 
waters;  and  especially  should  the 
order  or  abjudication  designate  the 
particular  dam  or  obstruction  which 
they  design  shall  be  taken  away.    A 

7.  Where  a  board  of  health,  by  resolu- 
tion, declared  and  adjudged  that  the 
damming  of  the  water  in  a  particu- 
lar river  was  "  a  dangerous  nui- 
sance, and  detrimental  to  the  health 
of  the  Inhabitants,"  and  then  ad- 
judged that  all  such  nuisances  bo 
removed  within  three  days ;  it  was 
KM  that  this  was  too  vague,  indefi- 
nite and  uncertain  to  authorize  the 
removal  of  a  mill  dam  thrown  across 
the  river,  by  means  of  which  the 
waters  had  been  applied  as  a  power 
for  driving  machinery,  for  moi>e' 
than  sixty  years.  «6 


676 


INDEX. 


BOin>. 
Su  Attaohxxmt,  4,  6. 

BEOOKLYN,  CITY  OF. 

1.  The  anthority  given  by  its  charter 
to  the  corporation  of  the  city  of 
Brooklyn,  to  open  and  grade  streets 
and  avenues,  is  a  most  vital  and  val- 
uable part  of  the  sovereign  power  of 
the  state,  and  the  common  council 
is  accountable  for  the  manner  of  its 
exercise.  Beovrd  v.  City  of  Brook- 
lyn, 142 

2.  It  cannot  institute  proceedings  to 
open  and  grade  streets,  d&c.,  and 
through  mere  negligence  and  inat- 
tention leave  them  imperfect  and  in- 
complete, to  the  detriment  and  in- 
Jury  of  individuals.  * 

8.  In  making  contracts  with  others,  in 
execution  of  the  powers  bestowed 
upon  the  corporation,  no  liability 
will  be  created,  so  long  as  the  corpo- 
ration acts  within  the  scope  of  its 
anthority,  and  with  usual  and  rea- 
sonable diligence.  But  it  cannot, 
with  impunity,  enter  into  contracts 
with  individuals,  by  which  they  are 
Indneed  to  expend  their  labor  and 
substance  in  works  of  public  im- 
provement, and  then  refose,  or  neg- 
ligently omit,  to  employ  the  means 
given  it  by  law,  for  their  recompense 
and  reimbprsement.  ib 

4.  Thus,  if,  after  having  entered  into  a 
contract  with  an  individual  for  grad- 
uating, regulating  and  forming  an 
arch  in  an  avenue  of  the  city,  and  the 
contract  has  been  fully  performed 
by  the  contractor,  the  common  coun- 
cil neglects  to  lay,  confirm  and  col- 
lect the  assessment  for  the  cost  of 
the  work,  an  action,  substantially  on 
the  case  for  negligence,  will  lie 
against  the  corporation,  in  favor  of 
the  contractor.  «& 

5.  In  an  action  by  the  holder  of  a  cer- 
tificate issued  by  the  city  of  Brook- 
lyn, which  stated  that  there  would 
be  due  to  B.  or  P.  or  order,  from  the 
city,  on  the  contract  for  grading  and 
paving  W.  avenue,  $2000,  payable  on 
surrender  of  the  certificate  when 
the  assessment  for  said  improvement 
should  have  been  collected  and  paid 
into  the  city  treasury ;  HM  that  it 


was  erroneous  for  the  Judge  to  in- 
struct the  jury  that  they  might  re- 
gard the  certificate  as  a  contract  on 
the  part  of  the  city  to  advance  a 
portion  of  the  money  in  advance  of 
the  completion  of  the  work;  and 
that  if  they  thought,  from  the  evi- 
dence, the  corporation  had  not  caus- 
ed due  diligence  to  be  used  in  col- 
lecting the  assessment,  whereby  the 
assessment  had  not  been  collected, 
suflScient  to  pay  the  pluntlff'a 
claim,  the  plaintiff  was  entitled  to  a 
verdict.  Riehcurdmm  v.  The  OUy  of 
Brookiyn,  152 

6.  In  an  action  to  recover  penalties  in- 
curred under  the  ordinance  of  Uie 
city  of  Brooklyn  of  July  3d,  1860, 
*•  to  prevent  the  sale  of  certain  com- 
modities" in  that  city  "  on  Sundays," 
for  exposing  to  sale  and  selling  li- 
quor, on  that  day,  it  is  erroneous, 
after  proof  of  selling,  only,  for  the 
judge  to  charge  the  jury  that  the 
plaintifis  are  entitled  to  recover  one 
penalty  for  exposing  to  sale,  and  one 
penalty  for  selling  liquors,  &c.  on 
the  same  Sunday.  City  of  Brookr 
lyn  V.  Toynheg,  282 

7.  Under  that  ordinance  a  party  is  not 
liable  to  two  penalties  for  the  same 
act,  one  for  exposing  to  sale,  and 
the  other  for  selling.  A 

8.  Every  sale  necessarily  includes  an 
offer  of  the  goods  sold ;  and  one  sin- 
gle act  of  selling  cannot  be  divided 
Uito  two  offenses.  ib 


See  AcTioK,  7,  8. 


BROOKLYN  INDUSTRIAL 
SCHOOL,  Ac. 

Where  a  child  has  been  duly  surren- 
dered by  its  fftther  and  natural 
guardian  to  the  Brooklyn  Industrial 
School  Association  and  Home  for 
Destitute  Children,  pursuant  to  the 
charter  of  that  association,  by  an 
instrument  in  writing  signed  by  the 
father,  such  surrender  will  not  be 
superseded,  and  rendered  inoperar 
tive  and  void,  by  an  order  subse- 
qnenUy  made  by  the  surrogate,  ap- 
pointing an  individual  the  general 
guardian  of  the  infant.  The  Peopie, 
ex  rd.  The  Brooklyn  Indusirud 
Schooif  ^e,  V.  Kearney,  480 
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GABELES8NE88. 
Sm  AonoR,  6,  6. 

GABBIBR. 

1.  A  common  carrier  of  iMiisengers 
mLA7i  by  agreement,  provide  that  a 
passage  shall  be  made  within  a  time 
specitled,  and  hi  one  continnons 
trip»    Barkery,  Cqflin,  666 

2.  Thns,  where  the  plaintiff  paid  for  a 
passage  from  New  York  to  Bnflklo 
b J  the  Hudson  BiTer  and  iTew  Tork 
Central  Rail  Roads,  and  receiyed  a 
passage  ticket,  which  specified  that 
it  was  to  be  used  within  three  days, 
and  was  g6od  for  a  continnons  trip 
only ;  it  was  hM  that  the  ticket 
was  to  be  regarded  as  the  evidence 
of  a  contract  which  the  rail  road 
companies  were  authorized  to  make ; 
and  that  it  conferred  upon  the  plain- 
tiff a  right  of  passage,  to  be  exer- 
cised within  three  days,  and  during 
a  oonUnuoos  trip,  only.  S 

8»  And  the  plaintiff  having  proceeded 
as  far  as  Albany,  upon  the  rail  road, 
and  then  left  the  cars  and  remained 
there  six  or  seven  days,  it  was  tar- 
ther  hM  that  upon  resuming  his 
Journey,  after  the  expiration  of  the 
time  specified  in  the  ticket,  he  was 
liable  to  pay  an  additional  fare  to 
the  rail  road  company;  and  that  up- 
on his  refusal  to  pay,  the  conductor 
was  justified  in  removing  him  from 
the  cars.  «6 

4.  In  an  action  against  a  carrier,  for  a 
breach  of  his  duty  as  such,  although 
negligence  be  averred,  in  the  com- 
plaint, it  is  not  necessary  to  show 
any  positive  misconduct^  to  sustain 
the  averment    Merritt  v.  £arle,  88 

6.  Any  act  or  omission  of  the  carrier, 
or  any  thing  which  may  befall  his 
vessel  and  occasion  danger  to  prop- 
erty, is  regarded  by  the  law  as  neg- 
ligence, unless  it  be  the  act  of  CM 
or  the  public  enemies.  %b 

6.  To  sustain  an  action  against  a  car- 
rier for  an  omission  to  deliver  prop- 
erty, it  is  sufficient  that  the  property 
was  received  by  the  defendant's  serv- 
ants, on  his  vessel,  for  transportation. 
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and  that  while  he  was  engaged  In 
transporting  the  same  the  property 
was  lost,  and  not  safely  delivered. 

7.  Upon  these  fttcts  the  carrier  is  lia- 
ble, without  any  contract,  and  inde- 
pendent of  any,  unless  the  loss  of 
the  vessel  was  occasioned  by  the  act 
ofOod.  «ft 

8.  Where  the  act  of  God  is  lelled  upon 
to  excuse  the  carrier,  it  must  be  oot 
only  the  sole,  but  the  immediate, 
and  not  a  remote  cause  of  the  loss. 

%b 

9.  A  loss  occasioned  by  aq  obstruction 
in  a  river,  produced  by  mixed  cau- 
ses, and  which  is  not  the  result  of 
the  operation  of  natural  forces  upon 
natural  objects  alone,  as  the  shores 
or  the  bottom,  is  not,  in  a  lqg;ical  or 
a  legal  sense,  the  act  of  God.        %b 

10.  Thus  where  a  steamboat,  carrying 
property  for  hire,  was  wrecked  in 
the  Hudson,  by  running  upon  the 
mast  of  a  sunken  vessel  wUchhad 
been  capsiaed  and  sunk  by  a  violent 
storm,  a  day  or  two  before ;  H  was 
hdd  that  the  owner  of  the  steamboat 
was  liable  for  property  lost  by  the 
sinking  of  the  steamer.  «& 


CHATTEL  MORTGAGE. 

1.  Where  a  chattel  mortgage  is  given 
to  secure  the  surety  and  indorser  of 
a  note  made  by  the  mortgagor,  and 
such  note,  after  being  protested  for 
non-payment,  is  paid  out  of  the  pro- 
ceeds of  a  new  note  made  by  the 
mortgagor  and  indorsed  by  the  mort- 
gagees for  that  express  purpose,  the 
mortgage  is  not  discharged  by  the 
payment  of  the  original  note,  but 
continues  in  force,  as  a  security  to 
the  mortgagees,  for  the  amount  of 
the  secondi    Chapman  v.  Jenkitu, 

164 

2.  In  such  a  case  it  is  proper  to  show 
that  the  payment  of  the  original 
note  with  the  proceeds  of  the  second 
was  not  designed  to  extinguish  the 
mortgage.  ib 

8.  Notice  to  a  judgment  creditcnr,  of 
an  existing  mof^age,  is  no  ansWer 
to  his  objection  that  the  mortgage 
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mBEX. 


hM  not  bean  filed.  Slwmi  t.  Buf- 
feUo  and  Ktm  York  OUy  RaU  Baud 
Co.,  590 

8m  Bail  Boad  Compaviba,  8  to  11. 


CHOSE  IN  ACTION. 

A  choee  in  action  owned  by  an  indi- 
▼idnal  at  the  time  of  his  death,  be- 
longs to  his  personal  representatives, 
after  his  decease ;  and  his  widow  has 
no  authority  to  assign  the  same,  in 
the  absence  of  any  proof  that  she  is 
•zecutrix  or  administratrix  of  her 
husband.  Heidenheimer  y,  Yf'iZson, 
-  686 


OinZBNSHIP. 

1.  The  statntes  of  the  English  parlia- 
ment, relative  to  the  children  of 
British  subjects,  bom  abroad,  were 
in  force  in  the  province  of  New  York 
down  to  the  time  of  the  American 
revolntion,  and  were  continued  by 
the  constitution  of  the  state  of  New 
Tork,  adopted  in  1777.  But  in  1778 
it  waa  enacted  that  after  the  first 
day  of  May  then  next,  none  of  the 
statntee  of  Great  Britain  should  be 
considered  laws  of  this  state.  The 
efibct  of  this,  and  of  the  subsequent 
legislation  of  congress  upon  the  sub- 
ject of  naturaiisation,  has  been  to 
leave  the  condition  of  all  the  chil- 
dren of  American  citizens  bom 
abroad  between  the  years  1802  and 
1865  exclusively  to  the  decision  of 
the  dormant  principles  of  the  com- 
mon law.    Ludiam  v.  JSudJom,  486 

2.  By  the  common  law,  when  a  subject 
is  traveling  or  sojourning  abroad, 
either  on  the  public  business,  or  on 
lawful  occasion  of  his  own,  with  the 
express  or  implied  license  and  sanc- 
tion of  the  sovereign  and  with  the 
intention  of  returning,  as  he  contin- 
ues under  the  protection  of  the  sove- 
reign power,  so  he  retains  the  priv- 
ileges and  continues  under  the  obli- 
gations, of  his  allegiance,  and  his 
children,  though  bom  in  a  foreign 
country,  are  not  bora  under  foreign 
allegiance,  and  are  an  exception  to 
the  rule  which  makes  the  place  of 
birth  the  test  of  citizenship.         tb 

8.  The  universal  maxim  of  the  common 
law  being  partus  m^Uur  pairem, 


it  is  sufficient  for  the  application  of 
this  doctrine  that  the  father  should 
be  a  subject,  lawfully  and  without 
breach  of  his  allegiance  beyond  sea, 
no  matter  what  may  be  the  condi- 
tion of  the  mother.  «& 

4.  The  children  of  subjects  thus  so- 
joumlng  or  traveling  beyond  the 
seas  were  recognised  as  denizens, 
under  English  law,  when  and  as  fast 
as  the  ooosion  and  instances  of  for- 
eign travel  and  temporary  residence 
multiplied,  and  the  question  waa 
presented  to  the  courts;  and  this 
was  by  the  development  and  appli- 
cation of  the  doctrines  of  the  com- 
mon law,  and  not  by  mere  force  of 
statutes.  A 

5.  The  statute  of  Edward  8,  Ve  naUs 
vHra  wuur0,  was  not  intended  to  ab- 
rogate, nor  is  it  to  be  understood  as 
abrogating,  an  existing  rule  of  law 
and  introducing  a  new  rule  by  the 
will  of  the  leg&lature,  but  was  de- 
claratory in  its  nature ;  or  at  least, 
fumishes  no  evidence  that  the  rule 
of  the  common  law  was  other  than 
that  contained  in  its  provisions,  but 
rather  the  contraxy.  i^ 

6.  In  accordance  with  the  above  prin- 
ciples, ffeJd  that  the  defendant,  the 
son  of  an  American  citizen  by  an  al- 
ien mother,  bom  in  a  foreign  coun- 
try while  his  father  was  temporarily 
resident  there,  was  a  citizen  of  the 
United  States,  and  entitled  to  inherit 
here.    Lott,  J.  disitented.  ib 

7.  ffdd  aJw,  that  the  greater  or  less 
duration  of  the  father's  residence 
abroad  was  not  material;  so  long 
as  it  was,  in  intention  and  in  &ct, 
temporary,  and  not  perpetual       tft 


CITY  COUBT  OF  BBOOKLYN. 

The  city  court  of  Brooklyn  being  a 
court  of  special  and  limited  juris- 
diction, a  referee  appointed  by  it 
has  no  power  to  try  a  cause  in  the 
city  of  New  York.  Bomner  r.  Mc- 
Phaa,  106 


COMMON  SCHOOLS. 

1.  Two  trustees  of  a  common  school 
district  may  issue  a  warrant  for  the 


coDMtioii  of  a  tax ;  and  the  prea- 
eDoe  of  the  third  tnutee  at  the  iasii- 
ing  thereof  will  be  presumed,  until 
the  contrary  Is  shown.  DooUtAe  y. 
ZholMe,  812 

2.  The  tax  list  itself  need  not  be  sign- 
ed by  the  trustees.  The  signing  of 
the  warrant  to  which  the  tax  list  is 
annexed  is  sufficient.  «& 

8.  A  tax  warrant,  valid  on  its  fhoe,  is- 
sued by  the  trustees  of  a  school  dis- 
trict in  pursuance  of  a  previous  or- 
dor  of  the  board  of  supervisors,  will 
Justify  the  collector  in  taking  prop- 
erty thereon,  even  though  such  or- 
der was  void.  ib 

4.  And  being  a  protection  to  the  offi- 
cer, it  will  also  protect  those  who 
aid  hhn  in  taking  the  property,     ib 


CONDITIONAL  SALE. 
See  Ymdob  ahd  Pubchasbb,  7. 

CONSIDERATION. 
See  CoRPOBATioR,  6. 

C0N6I0N0B  AND  OONSIONEE. 

1.  Where  a  contract  for  the  sale  and 
purchase  of  property  has  been  exe- 
cuted, by  the  delivery  of  the  prop- 
erty to  the  purchaser,  the  latter 
becomes  vested  with  the  title  to  it; 
at  least  so  far  as  persons  receiving 
the  same  from  him  to  sell  on  com- 
mission, are  concerned.  And  wheth- 
er the  property  was  originally  ob- 
tained by  the  vendor  under  an  illegal 
contract,  or  not,  does  not  affect  Sie 
question  of  the  liability  of  the  con- 
signees to  account  to  the  consignor 
for  the  moneys  received  by  tiem 
npon  the  sale  of  the  property.  AU 
tori  V.  Laiham,  294 

2.  The  undertaking  of  the  consignees 
to  sell  the  property  for  the  coorignor 
on  commission  is  upon  a  new  and 
disUnct  consideration,  having  no 
actual  or  necessary  connection  with 
the  original  contract.  And  the  con- 
signees are  in  nowise  privy  to  that 
contract,  or  in  a  position  to  question 
the  title  of  the  consignors,  to  the 
property.  t6 
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8.  It  is  competent  for  the  owners  of 
property  to  impose  upon  their  agents 
for  the  sale  thereof,  such  restric- 
tions as  lAey  may  deem  necessary 
to  restrain  them  from  interfering 
with  their  agencies  in  other  parts  of 
the  countiy.  tft 

4.  Even  if  such  restrictions  were  to  be 
deemed  in  restraint  of  trade,  and 
therefore  not  binding  upon  the 
agents,  that  would  not  give  to  the 
latter  the  right  to  retain  monoy  in 
their  hands  which  they  have  collect- 
ed as  the  agents  of  the  owners  of  the 
property,  imd  which  belongs  to  such 
owners. 


CONSTITUTIONAL 

1.  The  legislatdre  had  i 
tional  right  or  power  t 
of  April  6,  1860,  00 
faculty  of  law  of  the  i 
the  dty  of  New  York  i 

'  upon  whose  examination  i 
mendation,  as  evinced  by  the  ^ 
of  bachelor  of  laws,  conferred,  upon 
their  recommendation,  by  the  coun- 
cil of  the  nnlversity,  any  graduate 
of  the  law  department,  shi£  be  ad- 
mitted to  practice  as  attorney  and 
counsellor  at  law  in  all  the  co«irts  of 
this  state;  and  thus  to  take  away 
from  the  supreme  court  the  right 
and  power  which  it  had  previously 
exercised,  of  ascertaining  and  de- 
termining for  itself,  and  under  its 
own  rules  and  regulations,  whether 
the  applicants  are  of  the  class  or  de- 
scription of  persons,  by  the  consti- 
tution entitled  to  admission,  and 
have  the  requisite  constitutional 
qualifications,  of  learning,  ability 
and  moral  character.  That  act  is  in 
conflict  with  section  eight  of  article 
six  of  the  constitution.  MaHer  qf 
Ike  Law  Oraduatei  of  ihe  Univor- 
sOy  ofNewTork,  ^  3  ^  i 

2.  The  legislatilre  had  no  right  to  d^ 
clare  that  diplomas  conferred  nnder 
the  act  shall  be  sufficient  evidence 
of  the  requisite  learning  and  ability 
of  the  applicants,  and  ihaU  entitle 
them  to  admission ;  either  with  or 
without  the  evidence  of  moral  char- 
act^,  citizenship  and  age,  required 
by  the  second  rule  of  tho  court ;  or 
with  or  without  evidence  of  their 
attendance  in  the  university,  and  of 
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tbftbr  itadj  of  the  law  elsewhere,  for 
tbo  ptriod  or  Unqa  mentioQod  in  the 
aot.  ib 

8.  Aooordingly  hM  that  graduates  of 
the  law  department  of  thenniTersity 
of  the  city  of  New  York  cannot  be 
adautted  to  practice  as  attorneys 
and  counselors,  without  submitting 
to  the  usual  examination.  ^ 

4.  The  act  of  the  legislature,  of  April 
19, 1859,  "  to  enable  the  superrisors 
of  the  city  and  county  of  New  York 
to  raise  money  by  tax,"  was  not  un- 
constitutional as  containing  matters 
not  embraced  in  its  title.  Sharp  y. 
'  Jfoyor  j-c.  of  Ntw  York,  672 

6.  Whether  the  act  of  the  legislature, 
of  April  10^  1855,  creating  the  office 
of  Justice  of  the  peace  of  the  Tillage 
of  Medina,  and  clothing  the  incum- 
bent with  the  same  Jurisdiction,  in 
civil  and  criminal  cases,  as  justices 
of  the  peace  of  the  several  towns  of 
the  state  is  unconstitutional  and 
Toid  1  Quare,  BeicUnkeimer  y. 
TTOnm,  686 

6.  AHhongh,  asaii  original  question,  it 
might  be  difficult  to  sustain  the  au- 
thority of  the  legislature  in  such 
cases,  yet  it  seems  the  principle  is 
•  settied,  in  favor  of  the  right,  by  the 
court  of  appeals,  in  Sill  t.  The  VH- 
lage  of  Commg,  (15  N.  York  Rep. 
297.)  ib 


OORPOEATION. 

1.  To  sustain  an  action  against  a  stock- 
holder of  an  incorporated  company, 

.  for  a  debt  of  the  company,  it  is  not 
necessary  tor  the  plaintiff  to  aver 

.  tiiat  the  corporation  is  iasolvent; 
except  in  those  cases  where  the 
charter  makes  the  liability  of  the 
stockholders  depend  upon  the  exist- 

'  ence  of  such  insolvency,  or  requires 
the  creditor  to  exhaust  his  remedy 
against  the  corporation,  before  pro- 
ceeding against  a  stockholder.  Per- 
hMU  V.  Ckurck,  84 

2.  In  other  cases,  where  a  debt  is  un- 
paid at  maturity,  the  creditor  may 
proceed  to  collect  his  claim,  either 
from  the  corporation  or  those  who, 
by  the  charter,  are  made  responsible 
for  the  debts.  f& 


8.  In  an  action  by  a  creditor  of  a  bank 
against  a  stockholder,  for  the  recov- 
ery of  a  debt  doe  from  the  bank,  the 
corporation  is  not  a  necessary  par- 
^.  .«& 

4.  The  power  which  pveecribes  the 
formalities  to  be  obeerved  in  order 
to  create  a  corporation,  is  able  to 
dispense  with  them.  Sladt  BiMr 
and  Utica  RaU  Rood  Ckm^any  v. 
Bamardt  258 

5.  A  subscription  for  shares  of  the  cap- 
ital stock  of  a  manufisctaring  com- 
pany is  a  legal  obligation,  which 
can  be  enforced  by  action,  and  by 
forfeiture  for  non-payment  It  is 
therefore  a  good  consideration  for 
giving  a  bond  and  mortgage  to  se- 
cure the  payment  of  the  amount 
subscribed.  Baitershaa  v.  Jkurii,  828 

6.  And  the  neglect  or  omission  of  the 
company  to  issue  to  the  mortgagor 
scrip  for  the  shares,  at  bis  request, 
will  not  amount  to  a  fiiilnre  of  the 
consideration ;  where  it  appears  that 
should  the  officers  of  the  company 
issue  the  stock  without  payment 
therefor  in  money,  they  would  make 
themselves  liable  for  the  amount,  to 
the  creditors  of  the  company.        ib 

7.  A  stockholder  of  a  corporation,  afWr 
having  joined  in  an  application  made 
to  the  court  by  the  receiver,  for  au- 
thority to  seil  the  assets  of  the  cor- 
poration, cannot  be  permitted  to 
question  the  validity  of  the  receiv- 
er's appointment,  or  of  the  order 
directing  the  sale.  ib 

8.  The  creditors  of  a  dissolved  insol- 
vent corporation  have  an  equitable 
lien  upon  its  assets,  in  the  hands  of 
another,  for  the  payment  of  their 
debts.    TinkhoM  v.  Borst,         407 

9.  And  it  matters  not  whether  the  per- 
son holding  the  assets  sought  to  be 
charged  came  by  them  fairly,  or  by 
force  or  fraud;  unless  he  has  ac- 
quired a  higher  or  better  equity  to 
such  assets  than  the  creditor.       ib 

10.  Upon  the  dissolution  of  a  corpora- 
tion the  titie  to  real  property  held 
by  it  does  not  revert  to  the  original 
proprietors  and  grantors,  or  their 
heirs,  but  vests  In  the  receiver  of  the 
corporation ;  and  the  property,  real 
and  personal,  of  the  corporation^  ia 
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to  be  administered  by  bim  for  the 
benefit  of  crediton  and  ttockhold- 
en.    Owm  r.  iSM^  641 

11.  The  role  of  the  common  law,  in  re- 
lation to  the  effect  of  a  dissolation, 
upon  the  property  and  effects  of  a 
corporation,  &  a  harsh  and  iueqni- 
table  rale,  and  U  stewu^  has  never 
been,  to  the  iUlest  extent,  adopted 
and  acted  npon  as  the  rule  in  this 
oonntry;  at  least  so  far  as  the  ex- 
tingaishment  of  debts  is  concerned. 
And  the  rale  was  changed,  in  this 
state,  by  the  act  of  April  9,1811, 
for  the  relief  of  the  creditors  of  cor- 
porations. (1  B,  L.  248.  1  a.  S. 
600,(^9,100  ^ 

See  Bail  Boab  Coiepanibs. 


C0T7NTER-CLAIM. 
See  PLBADnra,  4,  6. 


D 


DAMAGES. 

See  Aonov,  6, 6. 
Attachvbxt,  4. 
Ybmdob  abd  Pubchaseb,  6. 


DEATH  BY  WBONGPUL  ACT,  Ac. 

An  action  can  be  maintained,  imder 
the  act  of  1847, "  requiring  compen- 
sation for  causing  death  by  wrong- 
ftd  act,  neglect  or  deftiult,"  by  an 
indindoal  as  administrator  of  his 
deceased  wife,  whose  death  was 
caused  by  the  negligence  of  the  de- 
fendant, on  a  complaint  alleging  that 
the  deceased  left  a  mother,  who 
was  her  next  of  kin,  snnriTing  her. 
Oreen  y.  Hudson  River  Bail  Road 
Companjf,  260 


DBCBBE. 
See  IhTOBCB. 

'  DEED. 

1.  Where  a  deed  is  not  acknowledged 
pvefions  to  delivery,  it  most  be  at- 
tested by  at  least  one  witness ;  or  it 
will  not  take  effect,  as  against  an 


incumbrancer  or  purchaser,  until  it 
is  acknowledged.  OetUer  t.  Morri- 
son,  166 

2.  The  presumption  that  an  instrument 
was  executed  and  delivered  at  the 
time  it  bears  date  does  not  hold  in 
respect  to  deeds  in  fee,  unattested 
and  unacknowledged.  ib 

3.  Whether  such  a  deed  was  actually 
executed  and  delivered  at  the  time 
it  bears  date,  or  not,  is  a  question 
of  fact  for  the  Jury ;  and  if  the  evi- 
dence upon  it  is  conflicting,  the  case 
should  be  submitted  to  tibem.        ib 

4.  It  is  not  essential  to  the  vaUdity  of 
a  deed,  in  law,  that  the  considera- 
tion specified  in  it,  or  any  portion  of 
it,  should  be  in  fact  paid.  It  is  suf- 
ficient if  it  is  stoted  in  the  deed  to 
have  been  paid.  Winane  ▼.  Pee- 
hlee,  871 

See  Pabbbt  and  Cexlh. 


DEMUBBEE. 

A  demurrer  cannot  perform  the  office 
of  a  plea  in  abatement  for  want  of 
parties,  by  AirnlBhing  the  names  of 
persons  deemed  necessary  parties  to 
the  action,  who  have  not  been  join- 
ed.    Coe  V.  Beckwiih,  889 


DESCENT. 

y.  died  intestate,  in  1840,  seised  of  cer- 
tain real  estate  in  fee,  leaving  him 
surviving  a  widow,  and  three  chil- 
dren, to  wit :  H.,  C.  and  A.  The 
widow  married  H.  C.  W.,  and  by 
him  had  one  child,  H.  W.,  who  was 
still  living  and  under  age.  The  wid- 
ow died  in  1858.  A.  died  in  1846, 
intestate  and  under  age.  H.  was 
married  to  T.  W.  and  by  him  had 
one  child,  and  died  in  1868,  under 
the  age  of  21  years.  The  child  af- 
terwards died.  C.  died  in  1866,  un- 
married and  under  the  age  of  21 
years.  In  1862  the  premises  were 
sold  by  order  of  the  county  court, 
upon  the  petition  of  the  infants,  H. 
and  C,  and  the  proceeds  of  the  sale 
were  brought  into  court  The  plain- 
tiffs claimed  this  ftind  as  the  broth- 
ers and  sisters  of  V.,  the  original 
owner,  to  the  exclusion  of  H.  W. 
the  daughter  of  \:%  widow  by  the 
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Beoond  marriage,  and  ttw  daim  of 
T.  W.  as  tenant  by  the  curtesy,  in 
the  share  of  H.  HM,  1.  That  at 
the  time  of  the  death  of  C.  the  whole 
itand  had  Tested  in  her,  not  as  pei^ 
sonalty,  but  as  realty;  the  fixnd 
oontinning  to  be  real  estate,  of  the 
satne  natare  as  the  property  sold. 
2.  That  one  third  of  this  she  owned 
by  descent  directly  from  her  father, 
and  to  the  other  two  thirds  she  ac- 
quired Utle  by  descent  from  her 
brother  and  sister,  H.  and  A.,  who 
took  the  same  as  heirs  at  law  of 
their  father.  8.  That  as  to  the  one 
third  derived  by  C.  direcily  from  her 
father,  and  as  his  heir  at  law,  the 
plaintiff  were  entitled  to  it,  under 
the  statute,  inasmuch  as  the  estate 
came  to  her  by  descent  from  her 
ancestor ;  and  that  H.  W.  not  being: 
of  the  blood  of  that  ancestor,  was 
excluded.  4.  That  the  other  two 
thirds  came  remotely  or  indirectly 
and  by  intermediate  descent,  from 
the  same  source,  but  it  formed  no 
part  of  the  ancestral  inheritance. 
That  as  to  that  portion  the  descent 
from  H.  and  A.  to  C.  was  direct  and 
immediate,  and  the  latter  took  as 
their  representative,  and  not  as  the 
heir  of  V.  their  common  ancestor. 
6.  TliatH.  W.,  the  half  sister,  inher- 
ited immediately  from  the  intestate, 
and  was  entitled  to  those  two  thirds 
of  the  esUte.  6.  That  H.  W.  and  T. 
W.  were  necessary  parties  to  a  suit 
brought  for  the  purpose  of  having 
the  rights  of  the  several  claimants 
of  the  fund  determined.  VadetUiKe 
T.  We(h€fia,  665 


DIVORCE. 

1.  Where  a  man,  being  a  resident  of 
this  state,  and  having  a  wife  who 
also  resides  here,  goes  to  another 
state  and  in  a  suit  brought  there 
obtains  a  decree  of  divorce  against 
his  wife,  without  any  service  of  pro- 
cess upon,  or  notice  to,  her,  or  any 
appearance  by  her,  such  decree  is 
void,  and  unavailing  for  any  purpose 
whatever.    McOifftH  v.  McOiftrt, 

69 

2.  The  words  "  such  circumstances," 
in  the  4th  subdivision  of  ^  42,  2  R.  8. 
145,-  which  declares  that  although 
the  fact  of  adultery  be  established, 
the  court  may  deny  a  divorce, 
«  when  it  shall  be  proved  that  the 


complainant  has  also  been  guilty  of 
adultery  under  mch  eireunuianeeg 
as  would  have  entitled  the  defend- 
ant, if  innocent,  to  a  divorce,"  do 
not  refer  to  the  circumstances,  (of 
inhabitancy,  Slc)  mentioned  in  sec- 
tion 48  as  defining  when  the  court 
may  decree  divorces  for  adultery, 
but  to  the  circumstances  of  procure- 
ment or  connivance  alone,  mention- 
ed in  subdivision  1  of  ^  42.  Letiuer 
V.  L$$eUitr^  880 

8i  The  section  virtually  declares  that 
although  the  court  may  have  jtuis- 
diction  and  power  to  grant  the  di- 
vorce, and  the  adultery  on  the  part 
of  the  defendant  shall  be  proved,  yet 
the  court  shall  not  grant  the  divorce 
if  the  complainant  has  been  guilty 
of  adultery  committed  without  the 
procurement  or  connivance  of  the 
defendant  «& 

4.  An  answer  setting  up  the  adultery 
of  the  plaintiff,  as  a  defense,  need 
not  allege  either  that  the  parties 
were  inhabitants  of  this  state,  at  the 
time  of  the  commission  of  the  of- 
fense ;  or  that  the  defendant,  at  that 
time,  and  at  the  commencement  of 
the  action,  was  an  actual  inhabitant 
of  this  state.  f6 


DOMICIL. 

1.  What  is  to  be  considered  the  domi- 
oZ  of  a  person,  at  the  time  of  his 
death,  for  the  purpose  of  determin- 
ing the  rights  of  his  widow  in  his 
personal  estate.    Begem/am  v.  /Vn, 

476 

2.  There  must  be  both  the  finct  of 
abode  and  the  intention  of  remain- 
ing indefinitely,  to  c(»Btitnte  a  dom- 
icU.  «& 

8.  Both  must  therefore  be  proved.  Tho 
first  is  readily  proved  as  a  single 
fact ;  the  other  may  be  established 
by  declarations  of  the  party,  or  by 
his  conduct.  w 

4.  Circumstances  which  were  held  suf- 
ficient, in  this  case,  to  show  that 
the  deceased  had,  at  the  time  of  his 
death,  not  only  an  actual  residence 
in  the  state  of  Florida,  but  that  he 
had  acquired  the  same  with  the  in- 
tention of  remaining  there  an  unlim- 
ited or  indefinite  time.  %b 
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E 

EASEliEKT. 
8m  Agbbciont,  8k 

BJEGTM£NT. 

1.  A  penon  who  has  been  «Tictod  from 
the  poiseesion  of  luids,  caD,  withont 
■bowing  any  title  in  himself,  main- 
tain an  action  for  them,  against  the 
grantee  of  his  disseisor,  who  is  also 
without  title.    Clute  t.  FbWs,    611 

2.  One  who  is  a  purchaser  at  a  sale  on- 
der  the  foreclosure  of  a  mortgage 
made  by  a  party  disseised,  while  in 
possession,  can  assert  the  same 
rights  as  the  disseisee,  and  recover 
upon  his  possession,  without  proving 
that  he  has  oyer  been  in  possession , 
--      "  ^ 


ELECTION. 
899  Will,  6. 

EPISCOPAL  CHURCH. 
899  BsLioioua  SoCIBTIBft. 

BQUITT. 

899  AOBBBKBMT,   1. 

EVIDENCE. 

Contemporaneous  parol  stipulations, 
contradicting  or  varying  the  legal 
effect  of  written  contracts,  cannot 
be  received  in  evidence.  JohnaoH  v. 
McIwUkh,  267 

BXECCTION. 
899  Bills  of  Exohabob,  dus.  8. 


szECirroBB  and  ADMINISTBA* 

TOBS. 

S99  Svbbooatb,  1. 
Will,  7. 


EXEHPTION  OP  PROPEBTY. 
899  Bills  op  ExcHanob,  &^  8. 


F 


FOBWABDEB. 
899  Pbiboipal  and  Aobmt. 

FBAUD. 

1.  Where  a  party,  through  the  fraud 
and  deceit  of  another,  has  sold  and 
conveyed  land  to  the  latter,  in  ex- 
change for  worthless  stock,  he  may 
maintain  an  action  to  recover  dam- 
ages for  the  fraudulent  representa- 
tions whereby  he  was  induced  to 
enter  into  the  contract,  without  re- 
scinding the  contract  or  restoring 
the  property  which  he  has  received 
under  it.    Newh9ry  v.  Qa/rlamd,  121 

2.  Where  the  complaint,  in  such  an 
action,  stated  a  number  of  repre- 
sentations made  by  the  defendant, 
as  to  the  property  and  condition  of 
the  company  with  which  he  was 
connected,  and  as  to  the  value  of  ita 
stock,  and  charged  that  these  repre- 

f  sentations  were  false,  to  the  knowl- 
edge of  the  defendant,  and  that 
they  were  made  with  intent  to  de- 
fraud the  plaintiff,  to  induce  her  to 
believe  that  the  stock  was  of  great 
value,  and  to  part  with  her  real  ea- 
tate  in  exchange  for  certain  shares 
held  by  the  defendant;  and  that 
such  representations  were  uttered 
in  published  reports  and  statements 
of  the  condition  and  property  of  the 
company,  made  and  signed  by  him 
as  one  of  its  officers,  and  generally 
and  publicly  circulated  and  adver- 
tised; Udd  that  the  action  would 
lie,  although  the  false  representa- 
tions were  published  to  the  world, 
and  not  made  in  the  course  of  the 
dealings  with  the  plaintiff;  the  de- 
fendant being  privy  to  the  contract 
made  by  the  plaintiff,  and  interested 
in  the  sale  which  was  induced  by 
his  false  representations.  %b 

8.  Although  it  is  not  alleged  in  the 
complaint,  in  terms,  that  the  defend- 
ant's representations  were  read  by, 
or  came  to  the  knowledge  of,  the 
plaintiff,  yet  if  it  is  alleged  that  she 
was  induced  by  these  representa- 
tions to  purchase  a  certain  number 
of  shares  of  the  stock,  and  to  give  in 
exchange  for  them  a  conveyance  of 
her  lands,  this  is  sufficient;  inas- 
much as  it  involves  the  knowledge 
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of  the  defendant's  statements  by  the 
plaintiff,  and  connects  her  contract, 
and  subsequent  loss,  with  those 
statements,  as  effect  and  cause,     ib 

8$e  Bills  op  Ezchavob,  dbo.  4,  6. 
Vbndob  ahd  Purohasbb,  6, 7. 


o 

aEADUATBS  OF  UNIVERSITY  OF 
NEW  YORK. 

899  COHSTITVTIOHAL  LaW,  1,  2,  8. 


GRANTS. 

1.  The  king's  grants  are  matters  of 
public  record,  and  no  ft'Sehold  can 
be  granted  by  him  but  by  matter  of 
record.  And  the  grants  must  pass 
through  the  prescribed  offices,  and 
be  transcribed  and  enrolled.  MeKin- 
eronY.JBlisSj  180 

2.  The  record  of  a  grant,  like  every 
other  record  of  a  fot^ign  court  or 
gOTemment,  is  susceptible  of  proof. 

4b 
See  Patbbts. 


GUARANTY. 

1.  In  case  of  a  guaranty,  the  obligation 
to  prosecute  the  principal  debtor 
within  a  reasonable  time,  and  with 
due  diligence,  is  a  condition  prece- 
dent to  the  liability  of  the  guarantor. 
OdBagher  v.  White,  92 

2.  There  is  a  material  distinction  be- 
tween an  omission  to  prosecute  the 
principal  debtor,  altogether,  and  an 
omission  to  prosecute  within  a  rea- 
sonable time,  and  with  due  dili- 
gence, ib 

8.  A  reasonable  time  is  not  a  definite 
time,  and  must  always  depend  upon 
the  particular  circumstances  of  the 
case  presented.  A 

4.  If  a  guarantor  intends  to  rely  upon 
a  want  of  diligence  in  collecting,  or 
in  efforts  to  collect,  the  money  due 
trota  the  principal  debtor,  as  a  real 
and  substantial  defense, 'he  should 
raise  and  present  the  question  dis- 
tinctly, for  the  Judgment  of  the 
court,  by  asking  for  specific  instruc- 
tions to  be  given  to  the  Jury.         %b 


5.  Where  a  subsequent  holder  of  a 
promissory  note  sues  n^n  a  guar- 
anty indorsed  thereon,  claiming  that 
the  guaranty  passed  to  him  on  the 
transfer  of  the  note,  it  is-competent 
for  the  guarantor  to  show  that  it 
was  not  Ske  intention  of  the  parties 
that  the  guaranty  should  accompany 
the  note,  on  the  transfer  of  the  latter 
to  the  plainUff,  but  thai  on  the  con- 
trary, it  was  expressly  agreed  that 
he  should  take  the  note  at  his  own 
risk.  ib 

6.  8.  made  a  note,  payable  to  W.  or 
bearer.  W.  transferrcNl  the  note  to 
B.,  in  part  payment  for  a  piano,  at 
the  same  time  guarantying  its  col- 
lection, by  an  indorsement  upon  the 
back  thereof.  S.  failing  to  pay  the 
note,  at  maturity,  W.  took  it  up  from 
A.  He  subsequently  transferred  the 
note  to  the  plaintiff,  who  expressly 
agreed  to  take  the  same  at  his  own 
risk.  Through  inadvertence,  how- 
ever, the  guaranty  was  not  erased, 
at  the  time  of  the  transfer,  ffdi 
that  the  guaranty  being  a  contract 
between  W.  and  B.,  when  W.  paid  B. 
the  amount  of  the  note  and  took  it 
up,  the  guaranty  was  fundue  officio  ; 
and  having  performed  its  office,  its 
force  and  vitality  was  gone;  and 
that  consequently  the  plaintiff  could 
not  maintain  an  action  thereon,    ib 

7.  6.  made  a  note  for  |500,  payable  to 
G.  or  bearer.  The  note  was  made 
without  consideration,  for  the  ac- 
commodation of  G.  and  to  enable 
him  to  raise  money,  and  was  deliv- 
ered by  G.  to  the  defendant,  to  be 
used  to  raise  money  for  G.  The  note 
was  afterwards  signed,  by  G.  also, 
without  the  knowledge  or  consent 
of  B.  The  defendant  then  indorsed 
upon  the  back  of  the  note  a  guaran- 
ty of  the  payment  thereof,  and  sold 
the  note  to  Burton,  the  plaintiff's 
assignor,  for  |426.  HM  that  if  the 
note  was  a  valid  note  in  the  hands 
of  G.,  as  against  B,  when  originally 
delivered  to  G.,  the  transaction  was 
not  usurious,  and  the  defendant  was 
liable  upon  the  guaranty,  although 

.  G.  signed  the  note  without  the 
knowledge  or  consent  of  B.  at  the 
same  time  the  guaranty  was  signed, 
and  ifa«  money  advanced  to  G.  by 
Burton.    BwrUm  v.  Baker,         241 

a  The  plaintiff  was  accordingly  ad- 
Judged  to  be  entitled  to  recover  of 
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the  dtfeDdant,  upon  hia  guaranty, 
the  amount  actually  advanced  by 
Barton,  npon  the  purcbaae  of  the 
note,  with  intereat.  %b 

9.  If  a  sarety  is  to  be  held  apon  his 
contract,  that  contract  must  remain 
unchanged,  unless  by  his  consent; 
and  he  must  be  held  according  to 
the  tenor  of  the  contract,  or  not  at 
all.    Henderson  t.  Marvin,         297 

10.  Where  M.  agreed  to  guaranty  to 
the  plaintifft  the  payment  of  the 
price  of  goods  to  be  sold  to  a  third 
person,  prior  to  January  1,  1857,  to 
the  amount  of  |600,  on  a  credit  of 
six  numihs,  and  after  the  sales  of  the 
goods  and  their  delivery,  the  plain- 
tiffs extended  the  term  of  credit,  as 
to  a  part  of  the  amount,  and  short- 
ened the  term  as  to  a  part  of  tlie 
amount,.by  taking  the  third  party's 
promissory  notes  therefor,  having 
different  periods  of  time  to  run ;  Held 
that  the  guarantor  was  discharged,  ib 

OVARDIAN  AND  WARD. 

1.  A  guardian  of  an  idiot,  appointed  in 
another  state,  is  but  the  guardian  of 
the  person  and  estate  of  the  idiot 
withiB  that  state.  His  appointment 
has  no  extra  territorial  force,  and 
gives  him  no  power  over  the  estate 
of  the  idiot  within  this  state.  Rogers 
T.  McLean.  804 

2.  In  this  country  the  rights  and  pow- 
ers of  guardians  are  considercKl  as 
strictly  local,  and  not  as  entitling 
them  to  exercise  any  authority  over 
the  person  or  personal  property  of 
their  wards  in  other  states;  upon 
the  same  general  reasoning  and  pol- 
icy which  has  circumscribed  the 
Tights  and  authority  of  executors 
and  administrators.    Per  Allbn,  J. 

ib 

8.  Neither  are  the  rights  of  foreign 

guardians  over  immovable  property 

situated  in  this  state,  admitted  here. 

ib 
See  Bbookltit  Inditbt.  School,  Ac. 
jvbiboiction,  8. 
Lavdlobd  and  Tenant,  2,  8. 

H 

HUSBAND  AND  WIFE. 

1.  Where  a  married  woman  sues  alone, 
and  bar  disability  does  not  appear 


TxpoD  the  &ce  of  the  complaint,  the 
defendant,  if  he  intends  to  avail 
himself  of  the  coverture  as  a  de- 
fense, should  set  it  np  in  his  answer. 
JHUaye  v.  Parks,  182 

2.  If  the  defendant,  in  his  answer, 
merely  denies  each  and  every  alle- 
gation in  the  complaint,  he  waives 
whatever  advantage  he  might  have 
had  by  pleading  the  coverture,     ib 

8.  Where  a  promissory  note  is  indorsed 
over  and  delivered  to  a  married  wo- 
man, by  the  payee,  the  property  in 
the  note  vests  in  her ;  and,  not  pro- 
ceeding Arom  her  husband,  it  is  ac- 
quired in  the  form  and  mode  pre- 
scribed by  the  statute  for  the  acqui- 
sition of  property  by  married  women, 
which  they  are  to  hold  and  ei\joy  as 
their  separate  estate.  ib 

4.  The  possession  of,  and  property  in, 
the  note,  constitute  a  separate  estate 
therein,  which  will  authorize  a  mar- 
ried woman  to  sue,  alone,  upon  such 
a  note.  ib 

0 

6.  Where  a  lease  for  a  term  of  years  is 
executed  to  husband  and  wife,  joint- 
ly, the  rights  and  interests  of  the 
lessees,  respectiTely,  by  and  under 
the  lease,  and  in  utd  over  the  de- 
mised premises,  are  what  they  are 
declared  to  be  by  the  common  law, 
and  are  unaffected  by  the  acts  of 
1848  and  1849,  for  the  more  effectu- 
al protection  of  the  property  of  mar- 
ried women.     Ooetei  v.  Onri,     814 

6.  Those  acts  were  not  intended  to  en- 
able married  women  to  take  and 
hold  property  yotni^y  with  their  hus- 
bands, but  to  take  aqd  hold  and  dis- 
pose of  property  as  |f  they  had  no 
husbands.  t& 

7.  In  case  of  a  joint  lease  to  husband 
and  wife,  the  wife  will  not  be  deem- 
ed to  have  intended  to  charge  her 
separate  estate,  by  the  covenant  for 
payment  of  rent.  ib 

8.  At  law,  and  it  seems,  in  equity,  the 
covenant  to  pay  the  rent,  at|  least 
during  the  life  of  the  husband,  is  to 
be  deemed  the  sole  covenant  of  the 
husband ;  and  the  rent  due  and  un- 
paid will  be  considered  the  debt  of 
the  husband,  only.  ib 
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•.  8III09  Om  fteto  of  1848  ud  1849  «  for 
the  more  effiBCtnal  protection  of  mar- 
ried women,"  a  married  woman  can 
exeoate  a  ^alid  conveyaooe  of  her 
real  eeUte,  to  ber  husband,  which 
will  bind  her  heirs.  Winant  t.  Pee- 
hUs,  871 

10.  If  saoh  a  eonreyanoe  is  not  valid 
at  law,  it  is  good,  and  may  be  sus- 
tained, in  equity.  %b 

11.  A  married  woman  can,  by  signing 
a  note  with  her  husband,  as  his 
surety,  intending  thereby  to  charge 
her  separate  estate,  and  agreeing 
by  parol  that  such  estate  shall  be 
charged,  bind  her  separate  ^tate,  in 
equity,  to  the  payment  of  the  note. 
TdU  ▼.  DHUrer,  526 

12.  Where  money  belonging  to  a  hus- 
band was  delivered  by  his  wife  to 
the  defendant,  to  be  by  the  latter 
applied  to  a  special  purpose,  viz.  the 
payment  of  the  interest  due  upon 
the  husband's  bond  and  mortgage 
held  by  the  state,  and  receipts  were 
given  by  the  defendant,   acknowl- 

^edging  that  he  had  received  the 
money  of  the  wife  for  the  purpose 
named ;  BM  that  the  wife  was  to 
be  deemed  as  acting  as  the  agent 
of  her  husband,  who  was  the  proper 
person  to  sue  for  the  money,  and  that 
an  action  would  not  lie  in  Uie  name 
of  the  wife.  Braim'  v.  Fofwlm- 
hurffh,  648 

See  Pabtibs,  %. 

WlTVBBS,  2. 


INJUNCTIOK, 

See  AoTioB,  1. 
Patmbst. 
Bblioiovs  SoCXBTIBf,  12. 

mSURANCE. 
See  MvTVAx.  Ibsubahcb  CoMPAvnia. 


J 

JT7DOHS17T. 

1.  A  statement  of  indebtedness,  made 
on  a  confession  of  Judgment,  in  tlieiw 


words:  "  Promissory  note  for  a  spe- 
cifled  date  and  amount,  iriiich  note 
was  given  to  L.  W.  ^  Co.  for  goods, 
wares  and  merchandise  theretofore 
purchased  of  L.  W.  6l  Co.  by  the  do* 
fendant,  which  note  was  indorsed  by 
the  debtor  and  came  into  the  hands 
of  the  plainti  A  for  a  valuable  con- 
sideration," AM  defective,  in  not 
stating  the  fiusts  out  of  which  the 
indebtedness  arose.  OU^inr.  Sae^ 
ger,  86 

2.  A  prior  Judgment,  confessed  by  two 
partners  in  a  firm  consisting  of  three 
members,  for  the  purpose  of  secur- 
ing a  partnership  debt,  is  a  lien  up- 
on the  interest  of  the  two  in  the 
partnership  property ;  and  is  enti- 
tled to  priority  in  payment,,  out  of 
the  surplus  moneys  arising  firom  a 
sale  of  the  property  under  a  mort- 
gage, over  subsequent  Judgments 
recovered  against  all  the  members 
of  the  firm.  8teven$y,Bamk  of  Cen- 
tral Xew  Tark,  290 

8.  In  such  a  case  the  rights  of  the  par- 
ties must  be  determined  by  the  pri- 
ority of  their  legal  liens ;  and  the 
holder  of  the  prior  Judgment  will  be 
entitled  to  two  thirds  of  the  ftmd, 
and  the  subsequent  judgment  ored- 
itors  to  one  third.  A 

4.  Where  the  act  of  an  attorney,  in 
appearing  in  an  action  without  au- 
thority and  suffering  or  confessing 
a  Judgment  against  a  person  who 
has  not  employed  him,  results  in 
charging  an  innocent  party  with  a 
debt  which  he  does  not  owe,  and  in 
creating  a  lien  which  may  deprive 
him  of  his  property  against  his  will, 
and  without  his  fault,  it  is  a  wrong- 
ful act,  and  one  which  the  courts 
are  bound  to  redress.  JSUawcrlh  v. 
Oemih^,  184 

6.  In  such  a  case  the  party  will  not  be 
compelled  to  seek  his  remedy  a- 
gainst  the  attorney.  ib 

6.  The  court  will  stay  all  proceedings 
upon  the  Judgment,  but  it  will  pre- 
serve the  lien  which  the  plaintiff  has 
acquired  by  his  Judgment,  and  give 
the  defendant  an  opportunity  to 
plead,  if  he  has  any  plea  to  malEe, 
to  the  merits.  A 

7.  The  supreme  court  has  power  to  re- 
lieve a  party  to  an  action  pending  bi 


H  from  a  Jndgmenl  or  order  obtain- 
ed againvt  him  by  reason  of  the  neg- 
ligence, ignorance  or  fraud  of  bis  at- 
torney. Skii^  T.  Ma/}for  4^€.  of  New 
York,  678 

8.  The  modem  practice  is  for  the  conrt 
to  relieve  the  client,  without  refer- 
ence to  the  responsibility  of  the 
attorney,  when  a  proper  case  for 
granting  relief  is  established.        ib 

See  Nbw  Tobk,  Citt  of. 


JURISDICTION. 

1.  Where  partition  is  sought  by  action, 
the  court  most  in  some  regular  way 
have  acquired  Jurisdiction  of  the 
party  to  be  affected  by  the  Judg- 
ment, as  well  as  of  the  subject  mat- 
ter of  the  action ;  and  if  that  Juris- 
diction of  the  person^  has  not  been 
acquired,  the  Judgment  is,  to  this 
extent,  a  nullity,  and  the  title  to  be 
acquired  under  it  defective.  Rogers 
▼.  McLean,  804 

2.  In  order  to  a  voluntary  appearance 
which  will  give  the  court  Jurisdic- 
tion of  the  person,  there  must  be 
action  by  the  party  himself,  or  by 
some  one  authorized  by  law  to  speak 
and  act  for  him.  ib 

8.  Where,  in  a  partition  suit,  one  of  the 
defendants  was  an  idiot  infant,  and 
there  was  no  attempt  made  to  serve 
a  summons  on  him,  or  upon  any  per- 
son representing  him,  and  no  notice 
was  taken,  in  the  complaint,  of  his 
disability,  and  a  guardian  ad  lUem 
for  him  was  appointed  upon  the  pe- 
tition of  a  resident  of  Ohio,  claiming 
to  act  under  an^ppointmentof  "the 
oourt  of  probate,"  of  Warren  coun- 
ty, Ohio,  as  guardian  for  the  idiot 
infant ;  the  idiot  not  being  person- 
ally within  the  Jurisdiction  of  the 
oourt,  and  not  being  proceeded  a- 
gainst  by  pablication  of  a  sunmions, 
which  would  have  given  the  court  a 
statutory  jurisdiction;  Bdd  that 
the  Ohio  guardian  could  not  by  hit 
act  and  petition  give  the  court  Juris- 
diction of  the  idiot's  real  property 
situated  within  this  sUte;  that  such 
guardian  had  no  rights  or  authority 
within  this  state,  in  respect  to  tiie 
idiot's  person  or  property ;  and  that 
consequently  a  Judgment  in  the  suit, 
against  the  idiot,  was  a  nullity,  and 
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his  estate  was  not  divested  by  a  B$3m 
under  such  Judgment.  «^ 

4.  The  supreme  court  has  the  right  and 
power,  in  a  proper  case,  to  decree  a 
mortgage  upon  real  estate  void  for 
usury,  and  to  compel  the  party 
holding  it,  to  surrender  it  up  to  be 
canceled,  although  the  lands  morU. 
gaged  lie  in  ^another  state.  Will- 
iams  V.  AyrattU,  864 

5.  If  th«»  cause  is  one  of  equitable  cog- 
nizance, and  the  parties  are  within 
the  Jurisdiction  of  the  court,  the 
court  will  exercise  its  authority,  al- 
though the  property  in  question  lies 
beyond  its  Jurisdiction.  %b 

6.  Hence  the  court  will  decree  the  can- 
cellation of  a  void  mortgage,  which 
is  an  apparent  lien  and  cloud  upon 
property  situated  beyond  the  Juris- 
diction of  the  court.  4b 

7.  As  a  general  rule,  a  party  cannot 
come  into  a  court  of  equity  to  have 
a  usurious  obligation  surrendered 
up  and  canceled,  if  he  has  a  perfect 
remedy  at  law.  And  if  there  are  any 
circumstances  in  the  case  by  reason 
of  which  it  is  difficult  or  impossible 
for  him  to  obtain  complete  and  per- 
fect relief,  against  the  usurious  con- 
tract, or  instrument,  at  law,  he  must 
state  them  in  bis  complaint.  4b 

8.  But  in  the  case  of  a  mortgage  upon 
real  estate,  the  necessity  of  coming 
into  a  court  of  equity  to  have  the 
instrument  surrendered  and  cancel- 
ed, is  sufficiently  apparent,  without 
showing  any  reason,  other  than  the 
fact  that  the  mortgage  has  )>een  ex- 
ecuted and  delivei^  and  placed  UfK 
on  record,  if  it  is  void  from  any 
cause  not  apparent  upon  its  face.  & 

9.  When  a  ftind  exists  in  this  state, 
which  our  own  citizens  are  entitled 
to  have  applied  to  the  payment  of 
their  debts,  the  courts  will  detain 
and  appropriate  the  fund,  although 
the  persons  holding  it  may  be  ac- 
countable to  a  foreign  Jurisdiction, 
in  reference  to  it.  Tinkhamj.Boreif 

407 


10.  The  court  will  not,  in  such  a  < 
disregard  the  rights  of  other  parties, 
bpt  it  will  ascertain  them,  and  apply 
that  portion  which,  after  such  invea- 
tigatioQ,  is  found  to  belong  to  our 
wrn  ciUzans.  4b 
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11.  Whtre  A  Jndidml  tribimal  has  gen- 
eiftl  Jarisdicttoii  of  the  sabject  mat- 
tor  of  the  controveny  or  inTestiga- 
tioD,  and  the  special  facts  which  give 
it  the  right  to  act  ia  a  particular 
case  are  averred  and  not  controyert- 
ed  apon  notice  to  all  proper  parties, 
Jurisdiction  is  acquired,  and  cannot 
be  assailed  in  anj  collateral  pro- 
ceeding.   BumsUad  ▼.  Rsad,     661 

12.  Where  the  Judicial  tribunal  has  not 
general  Jurisdiction  of  the  subject 
matter,  under  any  circumstances,  no 
averment  can  supply  the  defect ;  no 
amount  of  proof  can  alter  the  case ; 
no  consent  can  confer  Jurisdiction,  ib 

18.  Where  the  Judicial  tribunal  has  not 
general  Jurisdiction  of  the  subject 
matter,  but  may  exercise  it  under  a 
particular  state  of  facts,  those  facts 
must  be  specially  averred  and  estab- 
lished ;  and  when  so  established  on 
a  hearing  of  all  proper  parties,  can- 
not be  impeached  in  any  collateral 
proceeding.  %b 

14.  Where,  upon  an  application  to  a 
surrogate  for  probate  of  a  will  and 
for  letters  testamentary  thereon,  the 
residence  of  the  testator,  at  the  time 
of  his  death,  in  the  county  of  such 
surrogate,  is  plainly  averred  in  the 
petition,  and  is  not  in  any  way  con- 
troverted but  is  substantially  admit- 
ted by  all  the  parties  interested  in 
the  will,  and  is  practically  establish- 
ed upon  sufficient  evidence,  as  a 
fact,  by  that  tribunal,  that  court  has 
Jurisdiction  of  the  case ;  its  determ- 
ination is  conclusive,  as  to  the  valid- 
ity and  probate  of  the  will,  and  can- 
not be  examined  or  assailed  in  any 
collateral  proceeding  or  in  any  other 
tribunal  of  original  Jurisdiction,    ib 

See  Eqvitt. 

Pbacticb,  2,  3. 


JUSTICES  OF  THE  PEACE. 

1.  Where  a  cause  before  a  Justice  of 
the  peace  is  submitted  by  the  coun- 
sel, at  the  close  of  the  evidence,  with 
an  agreement  that  within  the  four 
days  in  which  the  court- is  to  render 
Judgment  they  will  appear  before 
the  Justice  and  argue  the  cause,  the 
case  is  in  effect  postponed  for  a  final 
hearing  to  th^  fourth  day ;  and  the 


Justice  has  a  right  with,  or  withoui 
the  consent  of  the  parties,  to  take 
four  days  from  that  time,  for  the 
decision  of  the  cause,  ffeidenhei- 
mer  v.  WOson,  636 

2.  And  whether  the  Justice,  on  the  day 
of  the  summing  up,  will  or  will  not 
receive  ftirther  evidence,  is  a  mat- 
ter wholly  within  his  discretion,  and 
the  exercise  of  such  discretion  win 
not  be  reviewed  by  the  supreme 
court,  on  appeal.  %b 

See  Attachkbnt,  4,  6. 

COSBTITITTIOVAL  LAW,  6,  6. 


LACHES. 
See  Bavks,  2,  3,  4. 

LANDLORD  AND  TENANT. 

1.  By  the  terms  of  a  lease,  the  tenure 
of  the  demised  premises  was  to  com- 
mence on  the  1st  day  of  May,  1862. 
The  tenant  was  to  have  the  use  of  a 
certain  rail  road,  in  common  with 
others,  and  was  "  to  put  the  same  in 
order  above  the  chemical  works,  if 
he  wished  to  use  it,"  and  the  lessor 
reserved  the  use  of  it  to  himself  also. 
The  road  was  entirely  out  of  repair. 
The  tenant  used  a  part  of  it,  below 
the  chemical  works,  for  the  purposes 
of  his  business,  for  a  short  time,  but 
he  never  repaired  it,  or  in  any  way 
used  the  road  above  those  works. 
Nothing  was  transported  over  any 
portion  of  it,  after  July,  1852.  The 
lessee  removed  a  portion  of  the  rail- 
way, so  as  to  prevent  its  use,  before 
any  part  thereof  was  taken  up  by 

.  the  lessor.  The  lessor  removed  a 
part  of  the  rails,  in  April,  1853,  and 
the  lessee,  in  May  thereafter,  with 
knowledge  of  such  removal,  paid  to 
the  lessor  the  rent  which  accrued 
during  that  month.  When  the  rent 
for  the  months  of  June,  July  and 
August  was  demanded  of  the  lessee, 
he  promised  to  pay  it  in  a  few  days, 
and  subsequently  gave  his  note  for 
the  amount,  without  making  any 
complaint  about  the  removal  of  the 
rails  by  the  lessor.  Held  that  it  was 
Ikirly  inferable  from  these  fi^ts  that 
the  lessee  did  not  wish  to  use  the 
rail  road  above  the  chemical  works, 
and  had  determined  to  abandon,  and 
had  abandoDed,  the  Die  of  the  whole 
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of  It,  previous  to  the  tearing  up  and 
removal  of  the  rails  by  the  lessor, 
and  had  by  his  own  acts  rendered  it 
incapable  of  use.  That  conseqaently 
there  was  no  ground  for  the  pretext 
that  the  lessor  had  interfered  with 
the  beneficial  enjoyment  thereof  by 
the  lessee ;  and  tliat  though  his  acts 
might  have  amounted  to  a  trespass, 
they  did  not  constitute  an  eviction. 
Peek  V.  HUer,  117 

2.  Where  the  owner  of  land  dies,  leav- 
ing a  widow  and  infant  heirs,  the 
widow  becomes  vested  with  the  pow- 
ers of  a  guardian  in  socage,  and  as 
such  is  authorized  and  required  to 
take  the  rents  and  profits  of  the  land 
for  the  benefit  of  the  heirs.  And 
the  legal  intendment  would  be  that 
from  the  time  of  her  husband's 
death,  she  occupied  as  guardian  in 
socage.    SyhesUr  v.  BoLgUmj    286 

8.  If,  during  the  minority  of  the  heirs, 
the  relation  of  landlord  and  tenant 
exists  at  all,  in  respect  to  their 
lands,  it  must  be  between  the  moth- 
er and  the  tenant;  and  if  any  action 
to  recover  rent,  or  for  use  and  occu- 
pation, can  be  sustained,  it  must  be 
brought  by  her,  and  not  by  the 
heirs.  ib 

4.  Where  it  appears  from  the  terms  of 
a  lease  of  a  store  in  a  building  being 
erected  by  the  lessor,  and  from  the 
subsequent  acts  of  the  parties,  that 
they  understood  the  property  rented 
was  to  be  a  finished  store,  fit  for  im- 
mediate occupancy  for  the  purposes 
for  which  it  was  leased,  a  covenant 
in  the  lease,  on  the  part  of  the  lessor, 
will  be  implied,  that  the  store  shall 
be  finished  and  fit  for  nse  as  a  store, 
by  the  time  stipulated  for  the  com- 
mencement of  the  term.  Inoba- 
BAM,  J.  dissented.  Lafarge  v.  Mans- 

5.  Where  lessees  have  never  in  fact 
taken  possession  of  the  demised 
premises  as  tenants,  they  can  only 
be  made  liable  for  the  rent,  upon 
their  covenants,  as  for  a  breach  of 
an  executory  contract.  ib 

6.  In  such  a  case,  to  entitle  the  lessor 
to  recover  the  rent,  it  is  incumbent 
on  him  to  show  that  he  has  perform- 
ed on  his  part.  ib 

7»  If  the  lessees  have  taken  possession, 
•o  that  they  became  vetted  with  the 
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term,  a  breach  of  the  agreement,  on 
the  part  of  the  lessor,  will  constitute 
no  defense  to  an  action  to  recover 
the  rent  reserved.  They  can  only 
recoup  the  damages  actually  sus- 
tained, fb 

See  Use  avd  Ocoupatios; 


LEAS£. 
See  HuflBAiTD  and  Wifs,  6,  7,  8. 


LIBEL. 

1.  It  is  clearly  libelous  to  publish  ai 
another  that  he  is  "  insane,  and  a 
fit  person  to  be  sent  to  the  lunatic 
asylum ;"  or  that "  he  is  so  disorder- 
ed in  his  senses  as  to  endanger  the 
persons  of  other  people,  if  left  un- 
restrained, and  that  it  is  dangerous 
to  permit  him  longer  to  go  at  kirge." 
Pwkine  v.  MitcheU,  461 

2.  The  libelous  character  of  such  lan- 
guage will  not  be  destroyed,  or  di- 
minished, by  the  fact  that  the  person 
uttering  it  is  Aphyeieian,  and  makes 
the  statement  as  a  professional 
opinion.  %b 

8.  To  give  to  a  statement  made  by  a 
physician,  which  would  otherwise 
be  criminatory  and  libelous,  a  privi- 
leged character,  he  must  not  only 
utter  it  as  a  medical  man,  but  it 
must  be,  made  in  the  discharge  of  a 
duty,  and  to  a  person  having  a  cor- 
responding duty  in  reference  to  the 
subject  matter  4b 

4.  A  complaint  alleging  the  publishing 
of  words  charging  the  plaintiff  with 
being  insane,  without  lawful  author- 
ity or  Justification  on  the  part  of  the 
defendant,  need  not  aver  special 
damage  to  the  plaintiff.  The  obvi- 
ous import  and  effect  of  such  a 
charge  being  degrading  and  ii^jnri- 
ous,  the  court  needs  no  averments 
to  point  out  its  tendency.  ib 

6.  In  England,  and  in  the  courts  of  this 
state,  the  rule  has  been  very  steadily 
adhered  to  which  protects  parties 
and  witnesess  for  statements  perti- 
nently made  by  them  in  the  assertion 
of  their  rights,  or  the  discharge  of 
their  duties  as  such.  %b 
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0.  B  $90m$  this  protection  is  not  con- 
fined to  the  trial  of  issnee  in  suite, 
or  indictmeots,  or  to  oral  examina- 
tions, so  as  to  exclude  affidavits  even 
if  Toluntarily  made,  if  otherwise 
regular  and  pertinent  ib 

7.  Whenever  a  person  testifies,  either 
Toluntarily  or  under  process  of  sub- 
poena, to  matters  pertinent  and  ma- 
terial, in  a  proceeding  before  a 
court  or  magistrate  of  competent 
authority,  he  is  entiled  to  unqualifi- 
ed protection  against  any  action  for 
defamation  by  the  words  thus  ut- 
tered, ib 

8.  It  is  not  libelous,  or  actionable  as 
such,  for  a  physician  to  furnish  evi- 
dence, either  voluntarily  or  under  a 
subpoena,  that  another  is  insane,  in 
a  proceeding  duly  taken  under  any 
of  the  clauses  of  the  statute  relative 
to  the  safe  keeping  and  care  of  lu- 
natics. %b 

9.  To  sustain  a  demurrer  to  a  com- 
plaint for  libel  uttered  under  such 
circumstances,  it  is  necessary  that  it 
should  appear  distinctly,  by  the  com- 
plaint, that  the  alleged  libel  was 
contained  in  an  affidavit  made  in  a 
proceeding  properly  and  legally  in- 
stituted under  the  statute  referred 
to.  The  complaint  must  state  all 
the  facts  which  the  defendant  would 
be  obliged  to  plead  in  setting  up  his 
privilege  j  in  order  to  show  that  the 
plaintiff  has  nocause  of  action  in  the 
publication  of  a  charge  which  in  it- 
self is  clearly  libelous.  tb 

10.  Although,  where  a  man  is  called  to 
testify,  or  even  makes  an  affidavit, 
in  a  cause  depending  in  a  court  of 
competent  general  or  ordinary  juris- 
diction and  proceeding  according  to 
the  course  of  the  common  law,  he 
may  not  be  required  to  know,  or  to 
prove,  that  all  the  facts  existed,  or 
all  the  steps  had  been  taken,  which 
were  necessary  to  confer  jurisdiction 
in  the  particular  case,  yet  where  one 
intervenes  voluntarily,  in  a  special 
proceeding  not  known  to  the  com- 
mon law  and  not  resulting  in  a  judg- 
ment according  to  its  forms,  he  must 
see  that  jurisdiction  is  acquired,  and 
that  there  Is  in  reality  a  proceeding 
in  court,  before  he  can  claim  the 
privilege  of  a  witness  for  libelous 
charges  against  another.  ib 


LIMTTATIOMB,  STATUTE  OP. 

1.  Although  technically,  and  strictly, 
the  words  of  the  22d  section  of  the 
statute  of  limitations,  respecting  tho 
time  for  commencing  actions  against 
sheriff,  dtc.  for  official  acts,  do  not 
apply  to  proceedings  as  for  con- 
tempts to  enforce  ciril  remedies,  yet 
in  its  spirit  and  intent  that  section 
does  apply  to  such  proceedings.  Van 
Tatsti  V.  Van  Tassel,  439 

2.  The  court  has  the  power  to  with- 
hold, and  should  withhold,  the  exer- 
cise of  its  jurisdiction  in  summary 
proceedings  on  motion,  whenever 
an  action  for  the  claim  sought  to  be 
enforced  is  barred  by  force  of  the 
statute  of  limitations.  ib 

8.  For  the  omission  of  a  sheriff  to  pay 
over  to  the  county  treasurer  the  pro- 
ceeds of  a  sale  of  lands  in  a  parti- 
tion suit,  the  period  of  limitation 
begins  to  run  at  the  time  the  omia- 
sion  occurs,  and  not  from  the  time 
when  the  party  in  interest  becomes 
apprised  of  his  right  of  action,     ib 


LIS  PENDENS. 
See  Action,  1,  2. 

M 

MEDINA,  YILLAOE  OF. 
See  CovBTiruTiosJiii  Law,  6,  6. 

MORTQAGE. 

1.  Where  the  owner  of  premises,  leased 
by  him  for  a  term  of  years,  at  an  an- 
nual rent  of  |1500,  executed  a  mort- 
gage thereon  to  W.  who  assigned  the 
same  to  the  plaintiff,  and  the  mort- 
gagor, subsequently  and  before  the 
mortgage  debt  became  due,  assigned 
to  T.  |4500  of  the  rent  first  to  ac- 
crue on  the  lease,  of  which  assign- 
ment the  plaintiff  bad  notice ;  BM, 
in  an^action  to  foreclose  the  mort- 
gage, that  as  between  T.  and  the 
plaintiff,  T.  was  entitled  to  the  rents 
and  profits  of  the  premises,  which 
accrued  between  the  Ume  when  the 
mortgage  debt  became  due  and  the 
time  of  the  appointment  of  the  rsr 
ceiver  in  the  foreclosure  suit;  al^ 
though  it  appeared  that  the  mort- 
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gagor  was  intolTent,  and  the  mort- 
gaged premises  were  an  inadeqaate 
security  for  the  mortgage  debt. 
Syracuse  Ciiy  Bank  t.  IMnum,  201 

2«  Unless  there  be  a  special  clause  to 
that  effect,  in  a  mortgage,  the  mort- 
gagee has  no  lien  upon  the  rents  and 
profits;  and  as  a  general  rule  the 
mortgagor,  until  the  sale,  is  entitled 
to  remain  in  possession.  ib 

8.  But  courts  of  equity,  under  certain 
circumstances,  will,  after  default,  in 
an  action  for  foreclosure  and  sale, 
anticipate  the  final  judgment  by  the 
appointment  of  a  receiver,  and  in  ef- 
fect put  the  mortgagee  in  possession 
and  allow  him  to  divert  the  rents 
and  profits  of  the  mortgaged  prem- 
ises from  the  hands  of  the  mortga- 
gor, and  hold  them  as  additional  se- 
curity for  the  payment  of  the  mort- 
gage. 4b 

4,  To  entitle  him  to  this  relief  it  must 
appear  that  the  mortgaged  premises 
are  an  inadequate  security  for  the 
debt,  and  that  the  mortgagor,  or 
other  person  liable  for  the  mortgage 
debt,  is  insolvent.  ib 

6.  This  relief  does  not  grow  directly 
out  of  the  relations  of  the  parties,  or 
the  stipulations  contain^  in  the 
mortgage,  but  out  of  equitable  con- 
siderations alone.  It  is  not  a  mat- 
ter of  strict  right,  but  is  addressed 
to  the  sound  discretion  of  the  court 

ib 

6.  It  ieems  that  when  the  mortgagor  is 
insolvent,  and  fails  to  pay,  at  the 
day  appointed,  and  the  mortgaged 
premises  are  an  inadequate  security, 
as  between  the  mortgagor  and  mort- 
gagee, it  is  within  the  equitable  dis- 
cretion of  the  court  to  allow  the 
latter  to  intercept  the  rents  and  prof- 
its, for  his  better  protection  from 
loss.  And  that  this  is  the  utmost 
extent  to  which  the  relief  has  been 
granted,  or  to  which  it  can  be  grant- 
ed, within  any  admitted  principle 
of  equity.  ib 

7.  Where  a  third  person  took,  for  a  val- 
uable consideration,  an  assignment 
of  the  rents  of  mortgaged  premises, 
before  any  default  had  occurred  in 
the  payment  of  the  mortgage  debt, 
and  before  there  was  any  reason  to 
anticipate  that  the  mortgagor  would 
become  insolvent;  ffeQ  that   his 


equity  was  superior  to  that  of  the 
mortgagee,  upon  the  mortgaged 
premises  proving  inadequate  to  the 
payment  of  the  mortgage  debt,     ib 

8.  The  condition  of  a  mortgage  was 
that  the  mortgagor  should  pay  "  the 
just  and  full  sum  of  all  moneys" 
which  he  might  owe  to  the  moitga^ 
gees,  either  as  maker  or  indorser  of 
any  note  or  notes,  or  any  bills  of  ex- 
change, bonds,  checks,  overdrafts  or 
securities  of  any  kind,  given  by  him, 
according  to  the  conditions  of  any 
such  writings  obligatory  executed 
by  him  to  the  mortgagees  as  a  col- 
lateral security."  Beld  that  the  in- 
strument called  for  written  evidences 
of  debt,  signed  or  indorsed  by  the 
mortgagor,  and  could  be  satisfied  by 
no  other;  and  that  it  could  not  be 
made  available  as  a  security  for  a 
debt  not  in  writing.  Walker  v. 
Paine,  218 

9.  Held  also  J  that  in  the  absence  of  any 
misrepresentation  of  facts,  upon 
which  the  holder  of  the  mortgage  or 
any  person  through  whom  he  claim- 
ed, had  been  mduced  to  act  or  to 
withhold  action,  to  his  detriment, 
the  mortgagor  was  not  estopped  from 
denying  the  existence  of  such  a 
written  security  as  would  answer 
the  condition  of  the  mortgage,      ib 

10.  In  an  action  to  compel  a  mortgagee 
to  cancel  and  discharge  of  recoitl  a 
usurious  and  void  mortgage  which 
has  been  recorded,  it  is  sufficient  for 
the  plaintiff  to  set  out  in  his  com- 
plaint the  execution  and  delivery  of 
the  mortgage,  upon  his  real  estate, 
in  pursuance  of  a  usurious  agree- 
ment, and  that  the  same  was  duly 
recorded ;  without  any  reference  to 
the  question  of  a  defense  at  law. 
Smith,  J.  dissented.  Williams  v. 
AyrauU,  864 

11/  Such  a  mortgage,  being  upon  rec- 
ord, and  apparently  valid,  though  in 
fact  void,  is  a  cloud,  which  a  court 
/Of  equity  should  aid  in  removing,  ib 

12.  If  all  the  facts  are  alleged,  which 
constitute  a  cloud  upon  the  tide,  that 
will  be  regarded  as  sufiSdent,  al- 
though the  term  cloud  is  not  used  in 
the  complaint.  ib 

See  JuBiSDXcnoN,  4, 6,  6. 
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MinnCIPAL  CORPOBATIONS. 

A  miiaicipal  goveniment  may  be  aa- 
thorlied  to  paas  ordinances  impos- 
ing new  and  saperadded  penalties 
for  acti  already  penal  by  the  laws  of 
thesUte.  OUvofBroMyH^^Tayn- 
ftM,  282 


MUTXTAL  INSURANCE  COM- 
PANIES 

1.  A  receiver  of  a  mutual  insurance 
company,  in  making  an  assessment 
upon  the  premium  notes  held  by  the 
company,  is  the  actor,  and  his  au- 
thority depends,  not  upon  the  order 
of  the  court,  but  upon  the  existence 
of  the  facts  rendering  an  assessment 
necessary  and  proper.  Thomat  ▼. 
WhaOon,  172 

%  In  ordering  a  receiver  to  make  an 
assessment  upon  the  premium  notes, 
Hie  courts  do  not  abjudicate  upon 
the  liability  of  the  company,  or  de- 
termine the  amounts  for  which  as- 
sessments shall  be  made,  or  the  ratio 
of  assessment.  They  merely  sanc- 
tion and  authorize  the  acts  of  the 
receiver,  who  acts  ministerially,  not 
Judicially.  ib 

8.  The  assessment  is  the  act  of  the  re- 
ceiver, and  in  and  with  him  is  the 
authority  to  act  in  the  premises,    ib 

4.  The  promise  of  the  assured  is  to  pay 
upon  certain  conditions,  and  the  ex- 
istence of  those  conditions  must  be 
shown  by  the  party  seeking  to  en- 
force the  contract.  ib 

6.  The  directors  of  a  company,  or  the 
receiver  if  one  be  appointed,  have 
^o  arbitrary  discretion  in  making  an 
assessment,  but  they  are  controlled 
by  the  explicit  provisions  of  the 
statute,  and  must,  by^  proper  aver- 
ments and  proof,  bring  themselves 
within  the  terms  of  those  provisions 
before  tliey  can  enforce  the  collec- 
tion of  the  premium  note.  ib 

6.  Where,  in  an  action  by  a  receiver,  to 
recover  the  amount  of  an  assessment 
made  by  him  upon  a  premium  note, 
there  was  no  averment  in  the  eom- 

Slaint,  and  therefore  no  foundation 
lid  for  the  introduction  of  evidence, 
of  the  liabilities  of  the  company,  and 
there  was  no  proof  of  the  existence 
of  any  liabilities  for  the  payment  of 


which  an  anetsment  w 

BM  that  the  plainUff  could  not  re^ 

cover.    Baoov,  J.  dissented.         ib 


N 

NEGLIGENCE. 

1.  Where  a  person,  while  traveling  in  a 
public  stage  coach,  receives  an  iqja- 
ry,  in  consequence  of  the  careless- 
ness and  negligence  of  another,  and 
brings  an  action  to  recover  damages 
for  the  iqjury,  the  plaintiff  is  charge- 
able vrith  the  negligence,  if  any,  of 
the  driver  of  the  stage ;  and,  for  the 
purposes  of  the  action,  such  negli- 
gence of  the  driver  is  to  be  regarded 
as  the  negligeooe  of  the  pUintiflT. 
Brown  v.  JVsw  York  Omtral  BaU 
Road  CompcoMf,  886 

2.  Where  it  is  not  entirely  clear,  fmm 
the  evidence,  in  such  an  action,  that 
the  negligence  of  the  driver  contrib- 
uted to  the  iqjury,  the  case  should 
be  submitted  to  the  Jury,  for  their 
determination.  ib 

8.  B.  was  a  day  laborer,  employed  con- 
tinuously upon  the  track  of  the  de- 
fendants' rail  road,  at  a  fixed  rate 
of  wages  per  day,  with  an  under- 
standing that  the  defendants  were  to 
be  at  liberty,  after  the  expiration  of 
R.'s  regular  hours  for  labor,  to  re- 
quire his  services  in  case  of  any  ac- 
cident, or  the  occurrence  of  any 
thing  endangering  the  running  of  the 
road,  when  be  was  to  be  allowed  for 
extra  time,  and  paid  accordingly; 
and  that  if,  at  any  time  after  he  had 
performed  his  day's  labor,  he  saw 
any  thing  amiss,  he  should,  without 
being  specially  required  to  do  so, 
give  all  necessary  attention  to  it. 
Held  that  the  negligence  of  R.  in 
taking  down,  and  failing  to  replace, 
a  set  of  bars  in  the  fence  of  the  de- 
fendant, opposite  the  plaintiff's  land, 
in  consequence  of  which  the  horses 
of  the  latter  strayed  upon  the  track 
of  the  rail  road,  in  the  night,  and 
were  killed  by  the  locomotive,  was 
the  negligence  of  the  defendants,  for 
which  they  were  liable  in  damages. 
C^pman  v.  New  York  Central  RaH 
Road  Company  f  899 

89e  Acnov,  6,  6. 


INDEX. 


6d8 


NEW  TOBKi  CITY  OF. 


L  The  act  of  the  legislature,  of  April 
19, 1869,  ''  to  enable  the  superrlBora 
of  the  city  and  county  of  New  Tork 
to  raise  money  by  tax,"  was  not  nn- 
oonstitntional  as  containing  matters 
not  embraced  in  its  title.  Sharp  ▼. 
Mayor  i[c,  of  New  York,  672 

2.  The  statute  does  not  require  that  the 
comptroller,  upon  an  application 
made  by  him,  under  the  6th  section, 
to  open  and  reverse  a  judgment  ob- 
tained against  the  city  by  collusion 
or  fraud,  shall  show  by  affidavit  the 
grouruU  on  which  his  opinion,  of  the 
existence  pf  collusion  or  fraud,  is 
formed.  %h 

8.  The  act  be  ng  one  for  the  benefit  of 
the  public,  and  intended  to  prevent 
fraud,  should  be  liberally  construed. 

%b 

4.  The  making  of  the  application  by 
the  comptroller,  he  being  a  sworn 
officer  of  the  city,  should  be  con- 
sidered sufficient  evidence,  In  itself, 
that  he  has  reason  to  believe  the 
cause  exists  which  the  statute  re- 
quires, to  warrant  his  action.        tb 

6.  An  allegation,  by  the  comptroller, 
in  his  affidavit,  that  he  believes  that 
the  daim  upon  which  the  action  is 
baaed,  is  unfounded  and  fraudulent, 
is  amply  sufficient  to  enable  him  to 
take  the  necessary  steps  to  move 
the  court  as  provided  for  in  the 
statute.  *  %b 

0.  Although  the  legislature  has  confer- 
red on  the  department  presided  over 
by  the  corporation  counsel,  in  the 
city  of  New  Tork,  the  management 
of  all  civil  actions  brought  by  and 
against  the  city,  and  he  is  therefore 
not  bound  to  conform  to  the  direc- 
tions of  either  the  mayor  or  comp- 
troller, nor  to  follow  their  advice,  yet 
the  right  conferred  upon  the  corpo- 
Talion  counsel  does  not  place  him 
beyond  the  control  and  direction  of 

•  the  court,  if  it  appears  that  his  ac- 
tion, or  omission  to  act,  is  ii^fnrious 
to  the  city.  Sharp  v.  Mayor  ire,  of 
Now  York,  678 

7.  It  18  the  right  of  the  city  officers  to 
apply  to  the  court  for  protection,  and 
it  is  the  duty  of  the  court  to  grant 
it,  if  it  is  made  to  appear  that  the 
conduct  of  the  counsel  is  prejudicial 
lo  tbe  rigbU  of  the  city.  «6 


8.  Where,  npon  an  application  uiado 
by  the  comptroller  of  the  city  of  New 
Tork,  to  set  aside  a  judgment  ob- 
tained against  the  city  for  over 
flO,000,  on  the  ground  of  fraud  and 
collusion,  it  appeared  from  the  affi- 
davit of  the  comptroller  that  the 
claim  on  which  the  action  was  liased 
was  unfounded  and  fraudulent,  and 
that  a  good  defense  existed  against 
the  same;  and  it  was  shown  that 
the  corporation  counsel  had  omitted 
to  prove  important  facu  upon  the 
trial  which  it  was  his  duty  to  prove ; 
that  the  questions  arising  in  the  case 
were  so  important,  and  involved  in 
80  much  doubt,  as  not  only  to  Just- 
ify but  to  raquife  counsel  to  take 
the  opinion  of  the  general  term  vpon 
them ;  but  that  although  the  eomp- 
trollerand  the  mayor  had,  after  the 
rendition  of  the  judgment,  applied 
to  the  corporation  counsel  to  appeal 
from  the  saoM,  to  the  genend  term, 
he  hadrefbsed  to  do  so;  ii  wa§  hM 
that  a  judgDMBt  recovered  under 
these  circumstaiicee  should  not  be 
permitted  to  stand ;  and  the  Bame 
was  ordered  to  be  set  aside.  d 


NOTICE. 
See  Chattbl  Uortqaqe,  8. 

NUISANCE. 
See  BoABDB  oy  Hbaltb. 

P 

PABBNT  AND  CHIL]>. 

1.  Where  a  daughter,  immediately  up* 
on  her  arrival  at  lawfril  age,  makea 
a  voluntary  conveyance  for  the  ben- 
efit of  her  (iftther,  the  transaction 
will  be  examined  by  the  court  with 
the  moet  jealous  scrutiny  and  sua- 
picion.    Bergen  v.  UdaMj  9 

2.  The  peraon  relying  upon  the  oomr^y* 
ance  must  show  affirmatively,  not 
only  that  the  one  who  made  it  un- 
derstood its  nature  and  efTeet,  and 
executed  it  vduntarOy,  but  that 
such  wiU  and  intention  was  not  In 
any  degree  the  result  of  misrepre- 
sentation or  mistake,  and  was  not  in- 
duced by  the  exertion  for  selfish  pmv 
poses,  and  for  his  own  exclusive 
benefit,  of  the  influence  or  oontrol 
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8.  There  is  no  law  against  a  ehlld  be- 
stowing upon  a  parent  any  property, 
of  which  she  may  be  the  owner,  be- 
cause she  loves  him,  and  desires  to 
promote  his  interests.  Bat  there  is 
an  inflexible  principle  both  of  public 
policy  and  private  justice  whidi  for- 
bids a  parent  making  use  of  his  in- 
fluence, or  his  child's  afi^ection,  to 
impose  upon  her  mind  a  purpose  oi 
bounty  to  him.  H 

4.  If  the  design  to  make  the  gift  orig- 
inated in  the  mind  of  the  child,  or 
was  at  least  unsuggested  by  any 
agi»ncy  of  the  parent,  the  act  is  as 
unimpeachable  in  law  as  it  may  be 
laudable  in  morals.  But  if  the  mind 
of  the  donor  was  brought  to  a  pur- 
pose preconceived  by  the  parent  for 
bis  own  sole  adi-antage  by  an  influ- 
ence which  the  donor  could  not  es- 
cape, in  the  circumstances  in  which 
she  was  placed,  and  which  is  delib- 
erately used  to  effect  such  a  pur- 
pose, then  that  influence,  or  its 
exercise,  will  be  held  to  have  been 
undue  and  improper.  i% 

6.  In  all  dealings  between  parent  and 
child,  under  such  circumstances,  the 
most  scrupulous  good  faith — uberri- 
ma Jidea—muat  be  observed;  and 
the  weaker  party  must  be  put  upon 
an  equal  footing  with  the  stronger, 
by  a  complete  disclosure  of  all  ma- 
terial facts,  and  the  abnegation,  as 
tar  as  possible,  of  any  control  or 
dominion,  as  well  as  of  all  mere 
lelfiah  prqjects  or  attempts.         U 

6.  U.  being  the  owner  of  a  tract  of  land 
lying  on  the  west  side  of  a  certain 
brook,  and  the  plaintiff,  his  daugh- 
ter, an  infant  under  18  years  of  age, 
being  the  owner  of  a  farm  lying  op- 
posite, on  the  east  side  of  the  same 
brook,  U.#offbred  to  sell  to  B.  a  part 
of  his  land  lying  immediately  ad- 
joining the  brook,  but  B.  reftised  to 
purchase  the  same  unless,  together 
with  the  land,  he  could  secure  the 
right  to  construct  a  dam  across  the 
stream,  so  as  to  pond  back  the  water 
and  overflow  the  land  of  the  plaintiff: 
U.  thereupon  conveyed  to  B.  a  part 
of  his  said  farm  lying  on  the  west 
side  of  the  brook,  for  the  sum  of 
117,600,  together  with  the  right  to 
B.  in  perpetuity,  to  construct  across 


said  brook  a  dam  five  feH  in  height, 
and  covenanted  in  the  deed,  thattbo 
plaintiff  should,  within  six  months 
after  arriving  at  the  age  of  21  years, 
grant  and  secure  to  B.  in  perpetuity 
the  right  to  construct,  maintain  and 
keep  the  said  dam;  the  sum  of 
$4000,  the  estimated  price  or  vslua 
6f  the  privilege,  being  secured  to  be 
paid  by  B.'s  bond  and  mortgage, 
payable  when  the  plaintiff  should, 
after  arriving  At  the  age  of  21,  exe> 
cute  a  deed  of  confirmation  in  res- 
pect to  such  privilege.  The  plaintiff; 
by  a  deed  dated  the  same  day  tbs 
deed  from  U.  to  B.  was  executed, 
conveyed  to  B.  the  right  and  privi* 
lege  to  make  a  dam  across  said  brook 
and  thereby  to  submerge  her  land. 
This  was  done  with  the  advice  of 
her  counsel,  and  with  the  under- 
standing that  she  could  ratify  or 
disafl3nn  the  act  when  she  should 
reach  the  age  of  21.  When  she  be- 
came of  age  she  made  no  attempt, 
and  gave  no  indication  of  a  purpose, 
to  complete  the  gift  On  the  con- 
trary, upon  an  officer  coming  to  her 
father's  house  to  take  her  aclroowl- 
edgment  to  a  conveyance  of  the  priv- 
ilege, she  reftised  to  execute  the 
paper.  A  week  later  she  again  de- 
clined executing  it.  Being  subse- 
quently throw^n  f^om  a  wagon  she 
was  somewhat  hurt,  and  a  good  deal 
frightened.  While  still  unwell  and 
hysterical,  her  father  came  tc  see 
her,  accompanied  by  Mrs.  C.  the 
mother  of  the  second  wife,  who  wss 
selected  by  U.  on  account  of  her 
supposed  influence  over  the  plaintiff. 
Mrs.  C.  urged  her,  strongly,  to  exe- 
cute a  deed  of  confirmation ;  telling 
bar  it  was  her  duty  to  her  father  to 
do  so,  and  speaking  of  his  necessi- 
ties. And,  carefully  ignoring  tiis 
plaintiff's  own  rights  and  interests, 
Mrs.  G.  urged  that  if  she  refused  to 
sign  the  deed,  no  one  would  be  ben- 
efited but  B.,  and  that  the  question 
for  her  to  determine  was  wbethtt 
she  would  benefit  her  father,  or  B. 
The  plaindff  finally  told  U.  that  if  ho 
would  secure  the  sum  of  ^4000,  to 
be  paid  to  her  brother  and  sister,  ai 
his  death,  she  would  confirm  tho 
deed.  She  was  informed  by  U.  thai 
he  had  made  a  will,  and  given  them 
more  than  that  amount ;  and  sui^ 
posing  that  the  |4000  which  her 
compliance  would  be  the  means  of 
procuring  fh>m  B.  would  be  eflfoctu- 
ally  secured  to  hor  broihor  and  sis- 


ter,  at  her  father's  death,  she  at 
length  executed  a  deed  of  confirma- 
tion. Hdd  that  the  deed,  thus  ob- 
tained, was  not  the  result  of  the  de- 
liberate, unaided  and  uncontrolled 
action  of  the  plaintiff's  own  mind, 
but  was  procured  by  the  agency  of 
means  and  motives,  and  the  sugges- 
tions of  others.  That  it  was  not  to 
be  regarded,  and  could  not  therefore 
be  maintained,  as  an  act  of  pure 
bounty,  proceeding  merely  from  the 
natural  affection  of  a  child  for  a  pa- 
rent ;  but  was  the  result  of  a  pur- 
pose which  she  was  led  by  others 
to  form ;  that  the  plaintiff  was  there- 
fore entitled  to  relief  against  the 
deed ;  and  that  the  same  should  be 
set  aside,  unless  U.  should  pay  to 
her  the  sum  stipulated  and  agreed 
upon  by  B.  as  the  price  of  the  priv- 
ileges to  be  conveyed  to  him  by  her ; 
or,  the  fair  value  of  the  rights  and 
privileges  conferred  by  her  deed  of 
confirmation.  f& 

7.  HM  a2fo,  that  a  deed  thus  obtained 
from  a  grantor,  young  and  inexpe- 
rienced, not  yet  emancipated  from 
the  natural  influence  and  control  of 
her  father,  without  discreet  advisers, 
whom  she  could  consult,  and  sur- 
rounded by  those  who  were  either 
under  the  control  and  influence  of 
her  iiather,  or  who  were  actively  as- 
sisting his  purpose  and  laboring  for 
his  interests,  the  grantor  being  ill,  at 
the  time,  could  not  be  sustained; 
notwitiistanding  the  evidence  fell 
short  of  showing  either  gross  inten- 
tional misrepresentation  and  fraud, 
or  threats  and  coercion,  on  the  part 
of  the  father.  ih 


Se§  BBDvcTxoir,  1. 

TABIBA. 
8m  Bsuoioub  Booibtibb. 

PABTIES. 

1.  In  an  action  to  recover  damages  for 
fraud  and  deceit  on  a  sale  of  stock 
to  the  plaintiff,  by  the  defendant 
through  one  H.  as  his  agent,  and  to 
enforce  the  plain tiif's  lien  as  vendor 
upon  the  land  conveyed  by  her  in 
payment  for  such  stock,  it  appeared 
that  H.  acted  only  as  the  agent  of  the 
defendant ;  that  the  stock  purchased 
by  the  plaintiff  was  in  fact  purchas- 
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ed  of  the  defendant,  and  that  the 
land  conveyed  by  the  plaintiff  was 
received  by  H.  for  the  defendant, 
and  subsequently,  and  before  suit 
brought,  conveyed  to  the  latter. 
Beld  that  H.  was  not  a  necessary 
party.    Heuibery  v.  Garland,     121 

2.  An  action  brought  by  a  married  wo- 
man, for  fraudulent  representations, 
whereby  the  plaintiff  was  induced  to 
sell,  and  part  with,  certain  lands  of 
which  she  was  seised  to  her  separata 
use,  and  in  which  she  had  a  sepa- 
rate estate,  and  with  this  separate 
property  to  purchase  certain  worth- 
less stock,  relates  to  her  separate 
estate,  and  is  properly  brought  by 
her  alone,  without  joining  her  hus- 
band, d 

8.  The  code  does  not  give  to  a  defend- 
ant the  right  to  olject  to  the  non- 
Joinder  of  a  party,  unless  he  pleads 
or  gives  notice  of  the  defect.  Abb€ 
V.  dark,  288 

4.  If  no  notice  of  the  defect  is  giveni 
the  obj^tion  is  not  available,  except 
upon  the  question  of  damages.      «6 

5.  Where  two  partners  have  a  right  of 
action  against  a  third  person,  for  a 
tort,  and  one  of  them  assigns  his 
right  and  interest  in  the  claim  to  the 
other,  who  sues  thereon,  in  his  own 
name,  if  the  defendant  omits  to  set 
up  the  nonjoinder  of  the  other  part- 
ner, in  his  answer,  or  to  give  notice 
of  the  defect,  he  cannot  insist  upon 
the  nonjoinder  as  a  defense,  upon 
the  trial.  «6 

6.  And  assuming  that  such  an  assign- 
ment is  invalid,  and  that  the  right 
of  action  remains  in  both  partners, 
yet  it  is  not  a  case  for  apportioning 
the  damages ;  but  the  plaintiff  is  en- 
titled to  recover  the  entire  sum 
awarded.  %b 


7.  Where  a  plaintiff  is  entitled  to  the 
relief  asked  for  as  against  the  prop- 
erty of  a  married  woman,  it  is  proper 
to  make  her  husband  a  party  de- 
fendant, with  her.  And  if  he  is  so 
joined,  he  cannot  demur  separately 
to  the  complaint  on  the  ground  that 
it  contains  no  cause  of  action  against 
him.     Goelei  v.  Oorif  814 

Si$  COBPOBATXONB,  8. 

Dbbgebt. 
Tbu«tb. 
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PABTmON. 

Sdi  JUEISOIOTXON,  1|  8. 

PABTNBKSHIP. 

1.  The  plaiDtlfib  and  defendants  en- 
tered into  a  partoenhip  for  the  man- 
ufacture and  Bale  of  a  certain  medi- 
cine, by  a  written  agreement,  which 
provided  that  the  partnership  should 
continue  ten  years,  unless  the  plain- 
ti£b  desired  to  terminate  it  sooner ; 
which  they  were  permitted  to  do, 
by  a  notice  for  that  purpose;  and 
that  on  a  dissolution  the  recipe  for 
making  the  medicine  should  he  sold 
at  puhlic  auction  to  the  highest  bid- 
der of  the  parlies.  On  the  5th  of 
March,  1869,  the  plaintiOs  gave  the 
deleodants  notice  that  the  firm  was 
dissolved,  and  that  the  recipe,  trade- 
mark, &4i,  would  be  sold  at  public 

.  auction,  by  B.,  an  auctioneer,  at  the 
Merchants'  Exchange,  on  the  8th 
of  March.  On  that  day  the  prop- 
erty was  sold,  and  was  struck  off 
to  the  plaintiflb,  who  bid  |100  there- 
for. One  of  the  defendants  was 
present,  but  declined  bidding,  and 
refused  to  concur  in  the  sale.  HM 
that  tho  partnership  agreement  con- 
templated a  friendly  dissolution,  and 
a  sale  at  auction  of  the  trade-mark, 
&c.  by  mutual  consent,  and  that  the 
parties  should  bid  therefor  among 
tiiemselves.  But  that  no  authority 
was  givon  to  either  party  to  fix  the 
time  or  place  of  sale,  or  to  select  an 
agent  to  make  it;  and  that  tho 
plaintiffs  obtained  no  title  under  the 
sale  made  by  their  own  auctioneer, 
without  the  concurrence  of  the  de- 
fendants.    Comstock  V.  WhiU,    801 

2,  Held  oZso,  that  in  case  either  party 
refused  to  unito  in  a  friendly  sale  at 
auction,  it  was  competent  for  a  court 
of  equity  to  enforce  a  performance 
of  that  clause  in  the  contract,  and 
compel  a  stUe.  ib 

8.  And,  the  necessary  fitcts  being  al- 
leged, to  enable  the  court  to  afford 
the  proper  relief  by  directing  a  sale 
of  the  interests  at  auction,  by  a 
referee  appointed  by  the  court  for 
that  purpose,  the  complaint  was  or- 
dered to  be  amended  by  inserting 
the  proper  demand  for  such  relief. 
And  in  case  of  the  plalntifis'  declin- 
ing so  to  amend,  leave  was  given 


to  the  defandaots  to  ■neiid  their 
answer  by  demanding  such  raUof  by 
way  of  coooter-daim.  fh 

Sm  JimaxBiTT,  2,  8. 
Paxtibs,  6, 6. 


PATENTS  FOB  LAND. 

1.  A  patent  can  always  be  proved  by 
a  Mfutfo^,  or  an  exemplification  of 
the  record,  as  well  as  by  producing 
the  patent  itself.  McKinercn  r. 
BUii,  180 

2.  If  the  patent  cannot  be  produced, 
the  proper  evidence  of  it  is  an  ex- 
emplification from  the  appropriate 
offices  in  England,  or  proof  that  up- 
on application  to  those  offices  no 
record  was  to  be  found.  tfr 

8.  A  party  claiming  under  a  patent 
from  the  king  cannot,  after  proof  of 
fruitless  searches  made  in  the  state 
offices  of  this  state,  and  in  several 
county  clerks'  offices,  for  the  patent, 
be  allowed  to  ask  a  witness  what  is 
reported  among  the  settlers  on  the 
tract  to  have  been  the  disposition 
made  of  the  letten  patent  t& 

SW  GRAJIT& 


PAYMENT. 

1.  The  plaintiff  remitted  to  the  de- 
fendant a  draft  for  |400,  by  mail, 
informing  him,  at  the  same  time, 
that  he  might  use  it,  if  he  would  ex- 
tend the  time  for  the  payment  of  a 
certain  mortgage  for  $8000,  which 
the  defendant  held,  then  overdue, 
for  the  period  of  one  year.  The 
plaintiff  was  under  no  personal  lia- 
bility to  pay  the  mortgage.  The 
defendant  kept  the  draft,  but  de- 
clined to  stay  proceedines  on  his 
mortgage  unless  he  received  a  fa- 
ther sum  of  $1100  on  account  of  the 
mortgage,  within  fifteen  days.  HM 
that  the  phantiff  had  a  right  to  im- 
pose any  condition  upon  the  appli- 
cation or  use  of  the  money  by  the 
defendant ;  and  that  the  latter  could 
make  no  application  or  use  of  the 
money  while  disregarding  the  con- 
dition. That  he  must  return  the 
money,  or  else  be  held  to  have  ao- 
cepted  the  condition.  (TrmiUM  t. 
PUM,  828 
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^S.  EM  aho,  that  tho  plftintiffwat  not 
to  be  driren  to  his  remedy  at  law, 
bat  was  entitied  to  an  izuanctloii  to 
nstrain  the  prosecution  of  a  fore- 
dosnre  suit.  ib 


PSBSONAL  INJURIES. 
5m  Aonov,  6. 


PHTSIGIAN. 

1.  The  law  implies  an  undertaking,  on 
tiie  part  of  a  physician  or  surgeon, 
that  he  has  onlinary  skill,  and  that 
he  will  execute  the  business  intrust- 
ed to  him  with  ordinary  care  and 
skill.  If  he  ikils  in  this  duty,  he  is 
guilty  of  a  default  in  his  undertak- 
ing, and  cannot  collect  the  pay  for 
his  services,  but  is  liable  in  damages 
to  the  person  who  employed  him. 
Bdlinger  t.  Oraiffue,  684 

2.  Where  a  physician  was  employed 
to  treat  a  broken  limb,  and  made 
several  visits  in  the  course  of  his 
employment ;  hdd  that  the  contract 
was  eniiref  and  that  performance 
must  be  shown,  to  entitle  him  to  re- 
cover any  thing  for  his  services,    ib 

8.  In  the  absence  of  evidence  that  the 
physician  has  fkilod  in  his  duty,  ii 
$e$ms  that  performance  will  be  in- 
ferred, upon  the  principle  that  the 
law  will  not  presume  a  party  guilty 
of  a  breach  of  duty,  or  of  negligence 
or  fraud.  ib 

8§e  LiBBL. 


PLEADmO. 

1.  A  Act  impliedly  averred,  may  be 
traversed  in  the  same  manner  as  if 
it  was  expressly  averred;  and  the 
general  denial,  of  the  code,  puts  all 
-tiie  allegations  of  the  complaint  in 
issue,  whether  expressed  or  implied. 
BMnger  v.  Oraiguet  584 

2.  Where  a  physician  sued  a  party,  be- 
fore a  Justice  of  the  peace,  for  serv- 
ices rendered  by  him  in  treating  a 
broken  limb,  and  the  defendant  ap- 
peared and  put  in  an  answer  con- 
taining a  general  denial  \  hM  that 
the  &ct  of  perfotmanoe  of  the  con- 


tract, by  the  plaintiff,  was  implied- 
ly averred  in  the  complaint  and 
denied  by  the  answer ;  and  that  the 
Judgment  of  the  Justice  in  favor  of 
the  plaintiff,  for  his  services,  neces- 
sarily included  the  fact  of  perform- 
ance on  the  part  of  the  plaintiff,  so 
that  it  could  not  be  again  litigated 
between  the  same  parties.  ib 

8.  Where  a  defendant  went  to  trial,  in 
a  Justice's  court,  on  his  general  de- 
nial of  a  complaint  for  professional 
services  as  a  physician,  and  with- 
drew all  claim  for  malpraeiict;  KM, 
nevertheless,  that  the  question  was 
necessarily  included  in  the  issue, 
and  determined  by  the  Judgment. 

ib 

4.  A  daim  for  damages  for  malprac' 
tic8f  in  such  a  case,  is  not  new  nuU- 
ier.  New  matter  admits  the  plain- 
tiff's demand,  but  such  a  claim 
denies  its  existence  altogether,     ib 

6.  It  is  not  a  eaunter-daim.  Strictly 
speaking,  where  the  plaintiff  has  no 
claim,  the  defendant  cannot  have  a 
counter-claim.  ib 

6.  The  two  claims,  in  such  a  case,  can- 
not co-exist;  and  a  recovery  by 
either  party  will  effectually  bar  the 
action  of  the  other  party.  ib 


PEACTICB. 

1.  In  an  action  on  a  policy  of  insur- 
ance, the  plaintiffs,  in  their  com- 
plidnt,  made  a  claim  under  the  poli- 
cy, for  a  loss,  and  also  alleged  facts 
showing  that  an  error  had  occurred 
in  making  out  the  policy ;  and  they 
demanded  Judgment  for  the  amount 
of  the  loss,  and  in  case  it  should  be 
necessary  to  the  recovery,  for  such 
fnrtherjudgment  as  should  be  prop- 
er. HM  £at  both  legal  and  equi- 
table relief  was  prayed  for,  and  that 
the  cause  should  have  gone  to  the 
circuit,  for  a  trial  beforo  a  Jury, 
where  the  judge  oould  have  granted 
the  relief  asked  for,  and  then  sub- 
mitted the  other  questions  to  the 
Jury.  New  York  Ice  (Um^pamy  v. 
NwiK  Wettem  Ine.  Co.  72 

2.  But  the  parties  having  brought  th« 
cause  on  for  trial  as  an  equity  case, 
at  a  special  term,  upon  the  question 
as  to  the  right  of  the  plaintIA  to 
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hare  the  policy  reformad/on  the 
gronod  of  mistake  in  drawing  it, 
and  the  testimony  in  regard  to  the 
mistake  being  conflicting,  and  the 
weight  of  evidence  against  the  plain- 
tiflb,  and  showing  that  the  contract 
was  made  under  a  matoal  mistake 
of  the  parties,  but  that  no  mistake 
occtUTMl  in  filling  up  the  policy; 
BM,  further,  that  the  plaintiffb 
were  not  entitled  to  the  relief  asked 
for.  ib 

8.  EM  dUo,  that  the  plaintiflb  having 
tried  their  action  before  ajadgeat 
q>ecial  term,  without  a  Jury,  as  an 
equity  case,  and  having  &iled  there, 
in  obtaining  the  equitable  relief 
■ought,  the  special  term  had  no  au- 
thority to  try  the  right  of  the  plaln- 
tifik  to  recover  for  a  loss,  under  the 
policy  as  it  was  drawn,  or  to  send 
the  case  to  a  Jury,  for  a  second 
trial.  A 

4.  A  decision  of  the  court,  at  the  trial, 
imposing  terms,  as  a  condition  of 
granting  leave  to  amend  an  answer, 
will  be  deemed  to  be  acquiesced  in, 
unless  an  ezceptiou  is  taken,  at  the 
time.     Origgi  v.  Bbwe,  100 

6.  A  motion  to  set  aside  a  nonsuit,  up- 
on a  case,  cannot  be  made,  if  the 
case  nowhere  shows  whether  the 
trial  was  with  or  without  a  Jury.  In 
such  a  case,  the  only  method  of  re- 
versing the  rulings  at  the  circuit  is 
by  appeal.     Cronk  v.  CanfiM,   171 

6.  A  Judge,  at  the  circuit,  has  no  pow- 
er to  order  a  case  to  be  heaid  at 
general  term.  He  can  only  order 
the  exceptions  to  be  so  heard.       ib 

7.  Where  no  specific  exception  is  taken 
to  the  rulings  of  the  judge,  as  they 
occur  during  the  trial,  but  at  the 
close  of  the  case  there  is  a  single  ex- 
ception to  all  the  rulings,  the  excep- 
tion cannot  be  sustained  unless  aM 
the  rulings  are  erroneous.  %b 

8r  A  defendant,  on  a  trial  before  a 
referee,  set  up  a  defense  which, 
though  valid,  was  not  within  the 
issue  presented  by  the  pleadings, 
and  was  not  a  mere  variance  in  some 
particular,  but  in  the  entire  scope 
and  meaning  of  the  defense.  No 
amendment  was  asked  fori  or  made ; 
and  no  ol^ection  to  the  evidence  was 
made,  until  the  dose  of  the  trial,  the 


parties  consenting  that  all  olgec* 
tions  to  the  evidence  might  be  re- 
served until  that  time.  At  the  doee 
of  the  trial,  the  plaintiff  objected  to 
the  evidence,  as  not  being  within 
the  issue.  Hdd  that  the  olgection 
was  valid,  and  should  have  been  al- 
lowed. Bacon,  J.  dissented.  JcHu^ 
•on  V.  Mclniosk,  267 

0.  Held  dUOt  that  the  erroneous  ruling 
of  the  referee,  in  receiving  the  evi- 
dence, was  not  cured  by  a  subse- 
quent order  of  the  court,  allowing 
an  amendment  of  the  answer.        «6 

10.  Hdd  further,  that  the  order  al- 
lowing  the  defendant  to  amenti  his 
answer  was  erroneous.  %b 

11.  When  an  action  has  been  referred, 
and  tried  by  the  referee  upon  the 
facts,  and  a  report  made  by  him,  and 
a  new  trial  is  ordered,  it  is  not,  ordi* 
narily,  proper  to  send  it  back  to  the 
same  referee.  Sharp  v.  Mcufor  ^e, 
of  New  York,  578 

12.  The  general  practice  is,  to  vacate 
the  order  of  reference,  on  granting 
a  new  trial,  on  the  application  of 
either  party,  and  to  refer  it  to  a  new 
referee,  if  the  cause  is  referable,  or 
to  retain  it  in  court  if  it  is  not.      %b 

18.  Whether  a  referee  shall  be  retained 
or  removed,  when  a  new  trial  is  or- 
dered, is  a  question  addressed  to  the 
discretion  of  the  court;  and  from 
the  decision  thereon  no  appeal  lies, 
a  seems.  iB 


14.An]en  a  cause  Is  referable  only  on 
consent,  and  the  court  sees  fit  to 
take  it  from  the  referee  appointed 
therein,  it  cannot  supply  Uie  va- 
cancy. Hence  the  case  must  go  back 
upon  the  calendar,  or  be  deemed 
and  treated  as  an  arbitration.        «& 


PKESTJBIPTION. 
See  Widow. 

PRINCIPAL  AND  AGBNT. 

1.  Forwarders  and  warehousemen  are, 
like  other  agents,  bound  by  the  di- 
rections of  their  prindpals.  The 
directions  constitute  a  part  of  their 
authority,  and  operate  as  a  limit  up- 
on it.  Johnsom  V.  New  York  (7<M- 
treURaaSMdCo.,  IM 
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2,  Any  mmeeaBSftrj  deviation  or  d^ 
partnre  fhmi  the  instnictions  is  at 
the  peril  of  the  agent,  and  renders 
him  liable  for  any  loss  rssnlthig 
from  it  tb 

8b  Bnt  a  deriation  from  the  coarse 
marked  oat  by  the  principal,  which 
is  rendered  necessary  by  the  cir- 
comslanoes  of  the  case,  which  were 
not  foreseen  by  the  principal,  is 
jostiflable,  if  the  agent  exercises  the 
care  and  skill  which  the  character 
of  his  agency  calls  for ;  unless  Uie 
instractions  amoont,  in  substance, 
to  a  prohibition  of  the  act  in  any 
other  than  the  prescribed  method. 

ib 

4.  The  plaintiift  shipped,  at  Little 
Falls,  on  the  defendants'  cars,  cer- 
taki  goods  consigned  to  a  person  in 
New  Tork,  with  directions  to  the 
defendants  to  forward  from  Albany 
by  the  "  People's  Line  "  of  steam- 
boats. On  the  arrival  of  the  cars  at 
Albany  the  People's  Line  refused  to 
take  the  freight.  The  navigation 
of  the  Hudson  river  being  about 
closing,  the  defendants  shipped  the 
goods  by  the  Eckford  line  of  tow 
boats,  a  responsible  line  and  in  good 
reputation,  which  was  the  usual 
mode  of  conveying  freight,  of  that 
kind.  The  property  being  lost  on 
its  passage  from  Albany  to  New 
Tork,  by  the  perils  of  navigation ; 
4t  wu  Kdd  that  the  defendants,  in 
consequence  of  the  refrisal  of  the 
People's  Line  to  carry  the  freight, 
were  in  possession  of  it  as  forward- 
ers, without  any  directions  as  to  the 
route  or  means  of  conveyance,  and 
were  therefore  bound  to  exercise 
their  discretion,  and  select  the  best 
that  presented  ;  that  the  establishbd 
usage  and  course  of  business  became 
the  rule  of  duty  governing  them ; 
and  that  having  forwarded  Uie  goods 
by  the  customary  method,  they 
were  not  liable  for  the  loss.  Hb 

8$e  CoirgioifOB  asd  Gomuonbb. 


PBIVILSGSD   COMMUNICATIONS. 
See  LiBBL. 

PROPERTY. 

Whether  real  or  pereonal    See  Rail 
R0AJ>  COXPABIBS,  8,  9, 1%  11. 


RAIL  ROAD  GOlfPANDBB. 

1.  Whether  a  rail  road  corporation  is 
to  be  considered  as  resident,  for  pur- 
poses of  taxation  or  otherwise,  in 
each  county  through  which  its  road 
runs,  or  only  in  the  city  where  its 
principal  business  office  is  situated  1 
Qiuere,  People  ex  rd,  Budeon  Ewer 
Badl  Road  Company  v.  Fierce,    188 

2.  Under  the  first  section  of  the  act  of 
1887,  which  directs  commissioners 
of  highways  in  apportioning  the  res- 
idue of  the  highway  labor  to  be  per- 
formed in  their  town,  after  assessing 
one  day's  work  upon  every  male 
inhabitant  of  full  age,  "to  include 
among  the  inhabitanU  of  such  town, 
among  whom  such  residue  is  to  be 
apportioned,  all  moneyed  or  stock 
corporations  which  shall  appear  on 
the  last  assessment  roll  of  their  town 
to  have  been  assessed  therein,"  tho 
commissioners  must  follow  the  pre- 
vious action  of  the  assessors.  They 
are  not  to  assess  such  corporations 
as  are  situated  in  their  town,  or  such 
as  may  properly  be  considered  in- 
habitants of  such  town.  They  are 
to  take  the  last  assessment  roll  for  a 
guide,  and  to  include  in  their  assess- 
ment every  corporation  which  they 
find  assessed  therein ;  and  they  can- 
not tax,  by  name,  as  an  inhabitant 
of  the  town,  any  corporation  which 
is  not  so  assessed  upon  that  roll.    %b 

8.  The  act  intended  these  corporations 
should  be  included  among,  and  treats 
ed  as  inhabitants,  for  all  its  purpo- 
ses. %b 

4.  When  the  proceedings  for  the  organ- 
ization of  a  rail  road  corporation  are 
regular  upon  their  face,  and  the 
company,  while  in  the  actual  exer- 
cise of  all  its  corporate  functions,  is 
recognized  by  tlie  legislature  as  a 
corporation,  it  becomes,  by  such  re- 
cognition, ipao  faeio,  a  legal  corpo- 
ration. Black  Ritfer  and  Uiica  Rail 
Road  Co.  V.  Bamardf  268 

6.  Any  defect,  or  irregularity,  in  the 
proceedings  required  by  law  to  be 
taken  for  its  organization,  should  be 
deemed  to  be  waived  by  such  recog- 
nition. 4h 
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6.  The  power  which  prescribee  the  for- 
maliUes  to  be  observed  in  order  to 
create  a  corporation,  ii  able  to  die- 
pense  with  them.  %b 

7.  Where  the  articles  of  association  of 
a  rail  road  corpofmtioo  were  in  prop- 
er form,  and  properly  authenticated 
and  certified,  and  so  far  as  sach  ar- 
ticles were  concerned,  all  the  re- 
quirements of  the  statute  had  been 
complied  with;  and  the  company 
had  assumed  corporate  ftmctions, 
built  a  portion  of  its  road  and  gone 
into  actual  operation,  and  had  been 
doing  business  some  five  yean ;  the 
defendant  being  one  of  the  direct- 
ors and  acting  as  such  for  seyeral 
months;  and  the  legislature  had,  by 
three  several  acts,  distinctly  recog- 
nised its  corporate  existence ;  J7sU, 
in  an  action  by  the  corporation  to 
recover  calls  upon  its  capital  stock, 
that  it  was  to  be  deemed  a  legal  cor- 
poration, and  anthoriaed  to  sue,  as 
such.  ib 

8.  As  between  mortgagees  and  judg- 
ment creditors  or  purchasers,  the 
rolling  stock  of  a  rail  road  company 
—  such  as  locomotive  engines,  tend- 
ers, passenger,  freight  or  other  cars, 
shop-tools  and  machinery  —  is  per- 
ioniU  estate  ;  and  will  not  pass  as 
real  eetaie,  or  fixtures,  under  a  mort- 
gage executed  by  the  company; 
nor  can  it  be  held  by  the  mortga- 
gee by  virtue  of  his  mortgage,  as 
personal  estate,  unless  he  has  caused 
such  mortgage  to  be  filed  as  a  cJuU- 
iel  mortgage,  according  to  the  pro- 
visions of  the  statute  relating  to 
chattel  mortgages.  Stevens  y,  Buf- 
falo and  New  York  City  BaU  Road 

Company^  590 

9.  If  a  subsequent  judgment  credit- 
or levies  upon  such  rolling  stock, 
and  sells  the  same,  by  virtue  of  an 
execution  issued  upon  his  judgment, 
the  purchaser  will  be  entitled  to 
hold  the  same,  discharged  of  the 
lien  of  the  prior  mortgage.  ib 

10.  Notice  to  a  judgment  creditor,  of  an 
existing  mortgage,  is  no  answer  to 
his  objection  that  the  mortgage  has 
not  been  filed.  f& 

11.  Locomotive  engines,  and  other  roll- 
ing stock  of  a  rail  road  company ; 
the  stock,  materials,  rails,  ties  and 
other  things  on  hand  for  runi^ng  or 


repairing  the  road;  the  platform 
scales,  tools  and  implements;  and 
all  articles  not  constituting  a  part 
of  the  road  bed,  or  firmly  affixed  to 
the  land,  or  some  building  which  is 
itself  a  fixture ;  including  such  arti- 
cles as  are  usually  denominated  chat- 
tels, but  which  are  annexed  by  a 
screw  or  the  like  to  some  building, 
and  which  can  be  removed  without 
detriment  to  the  building,  are  not 
embraced  in,  and  wii:  not  pass  by,  a 
mortgage  of  the  rail  road,  real  ee- 
iate,  ckatteis  real  and  franekieee  of 
the  company;  but  are  subject  to 
execution,  as  pereonal  property, 
BeardeUy  v.  Ontario  Bank,       619 

See  Agbbbmbht,  8. 
Cabbibb,  1,  2,  8. 
Nbgligbncb,  8L 


BECEIVBR. 

See  GoBFOBATiova. 

Mutual  Ins.  Coxpabibs* 


REFEREE. 

1.  No  referee  should  proceed  a  step  in 
the  exercise  of  his  dutiea  without  a 
certified  copy  of  the  rule  or  order 
appointing  him,  in  his  hands.  Ihia 
is  his  commission,  and  witheut  it  he 
should  not  proceed  to  act.  Per 
Bbowb,   J.     Bonner   v.  McPhaA, 

107 

2,  The  power  of  a  referee  to  adminis- 
ter a  judicial  oath  can  only  be  de- 
rived fh>m  an  order  of  the  court  ap- 
pointing such  referee.     A  memo- 

'  randum  "referred  to  L.  K.  M." 
made  by  the  judge  on  his  calendar, 
at  the  circuit,  is  not  sufficient  to 
constitute  an  order.  An  entry  at 
least  in  the  minutes  of  the  court  is 
required  for  that  purpose.  Borne 
action  of  the  court,  shown  by  its 
records,  is  necessary.  ib 

8.  An  order  of  reference,  made  after 
the  report  of  the  referee  is  filed, 
with  the  consent  of  both  parties 
that  it  be  entered  nunc  pro  tune,  will 
not  relate  back,  so  as  to  give  to  an 
exCra-judicial  oath  the  effect  of  an 
•  oath  legally  administered,  on  which 
a  charge  of  peijury  can  be  sustained. 

ib 

4.  The  city  court  of  Brooklyn,  being 
a  court  of  special  and  limited  juris- 
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diettoD,  a  refsree  appointed  hj  it 
has  nd  power  to  try  a  cause  in  the 
city  of  New  York.  t& 

See  Pbacticb»  11  to  14. 
Ububt,  4,  6, 6. 


BELIGIOUS  SOCIETIES. 

1.  It  is  not  a  ground  of  objection  to 
tlie  dftUing  or  settling  of  an  indiTid- 
nal  as  rector  of  a  Protestant  Episco- 
pal parish,  that  his  salary  was  not 
fixed  by  a  vote  of  the  congregation, 
according  to  section  8  of  the  act  to 
provide  for  the  incorporation  of  re- 
ligions societies.  Yaunge  t.  Ban- 
A  49 

2.  That  provision  of  the  statute  has  no 
application  to  congregations  of  that 
denomination.  «& 

8.  If  a  vestry  possess  the  power  to  set- 
tle a  minister  and  fix  his  salary,  a 
cidl,  made  by  the  wardens  and  a 
minority  of  the  vostry  addressing  a 
written  invitation  to  an  individual 
to  become  their  rector,  and  fixing 
his  salary,  followed  by  acceptance, 
and  by  mutual  action  and  acknowl- 
edgment of  its  validity  and  of  the  re- 
lation thus  created,  cannot  after- 
wards be  disregarded  or  denied,   ib 

4.  A  call  to  a  parish,  and  its  accept- 
ance and  a  consequent  entry  upon  the 
duties  of  the  office  of  its  minister, 
are  all  which  we  have,  in  this  coun- 
try, resembling  the  presentation,  ad- 
mission and  induction  of  the  Eng- 
lish church ;  and  neither  these  terms, 
nor  the  ceremonies  indicated,  are 
known  to  our  law  as  applicable  to 
any  of  our  churches.  ib 

5.  The  congregation,  in  the  manner 
indicated  by  the  law  of  the  land, 
and,  in  the  case  of  Episcopal  church- 
es, by  their  vestry,  call  a  clergyman 
to  exercise  bis  ftmctions  in  their 
parish,  and  fix  his  compensation. 
If  he  accepts  the  call  and  enters  up- 
on his  office,  there  is  no  ceremony 
which  is  required  or  can  be  per- 
formed, to  add  force  or  efficacy  to 
theso  mutual  acts,  unless  it  be  by 
reason  of  some  special  requirement 
of  the  discipline  of  a  particular 
church.    "  Induction,"  in  the  sense 

'    in  which  it  is  used  in  English  eccle- 


siastical law,  cannot  be  employed 

here.  f& 

6.  If  every  other  requisite  for  the  due 
and  proper  settlement  of  an  individ- 
ual as  rector  of  a  parish  is  complied 
with,  the  absence  of  the  ceremony 
of  "  institution  "  will  not  prevent  hif 
being  such ;  unless  that  is  the  posi- 
tive rule  of  the  ecclesiastical  iodj 
to  which  he  and  they  belong.       %b 

7.  There  is  no  such  thing  known  to 
our  law,  as  institution  or  induction ; 
and  the  ecclesiasitical  law  of  Eng- 
land is  no  part  of  the  law  under 
which  we  live.  ib 

8.  The  effect  or  necessity  of  what  ii 
called  "institution,"  depends  upon 
the  customs  and  regulations  of  the 
Episcopal  church ;  and  is  therefore 
a  question  of  fkct,  and  not  of  law.  ib 

9.  Before  our  courts  can  take  notice 
of  the  customs  of  a  particular  de- 
nomination or  body  of  christians,  or 
their  nature  or  eflTect,  or  of  any 
rights  or  disabilities  resulting  fh>m 
their  observance  or  neglect,  Sib  ex- 
istence of  the  customs  must  be  prop- 
erly averred,  and  proved,  as  matter 
of  fact.  ib 

10.  Where  a  minister  is  called  to,  and 
settled  in  the  charge  of,  an  Episco- 
pal parish,  unless  something  to  the 
contrary  is  distinctly  expressed  in 
the  call  and  settlement,  he  cannot 
be  dismissed  without  his  consent, 
except  by  the  bishop  of  the  diocese. 

ib 

11.  The  rule  or  regimen  of  the  Episco- 
pal church,  as  to  the  tenure  of  its 
parish  ministers,  is,  that  when  they 
have  once  been  placed  in  charge  of 
congregations,  they  can  neither 
leave  nor  be  dismissed,  except  by 
mutual  consent,  without  the  inter- 
vention of  the  bishop.  Per  Emott,  J. 

ib 

12.  A  court  of  equity  will  not  interfere 
by  im'unction  to  eject  a  clergyman 
from  his  possessiqn  of  the  church 
and  to  forbid  his  preaching  in  it, 
where  he  is  in  office,  placed  there 
originally  by  the  act  of  the  parish, 
and  claiming  to  be  rightftilly  there, 
and  there  is  no  other  person  claim- 
ing the  office,  or  with  whose  rights 
as  a  minister  of  the  parish  the  de- 
fendant is  interfering;  and  where 
there  is  no  oocasion  for  a  breach  of 
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the  pctoe,  or  a  confliet  between  two 
tHergymma  or  their  adherents,  in 
ooodneting  the  wordUp  of  the  con- 
grogation.  tb 


ROLLIKG  STOCK. 
3m  Bail  Road  CoH»Aif us,  8  to  14. 


s 

BCHOOL  TAX. 

8$$  CoMMow  Schools. 

SEDUCTION. 

1.  Although  the  law  does  not  clothe  a 
Btepfiither  with  the  rights  of  a  pa- 
rent, growing  out  of  tliat  relation 
alone,  yet  where  a  person  adopted 
the  illegitimate  daughter  of  his  wife, 
into  his  family,  and  she  was  bred 
and  brooght  np  by  him,  ti  %aeu  held 
that  he  stood  in  loco  parentis  to- 
wards her,  and  could  maintain  an 
action  for  her  seduction.  £raey  t. 
Kibbe,  273 

2.  In  such  an  action  it  is  competent  to 
show  the  circumstances  under  which 
the  female  was  seduced,  and  the 
means  used  for  corrupting  her  mind. 

%b 

8.  Eridence  of  prerious  lasciTlous  con- 
duct on  the  part  of  the  girl  is  ad- 
missible. 1^ 

4.  Where  the  female  seduced,  on  her 
examination  as  a  witness,  swears 
that  she  had  been  induced  to  charge 
the  child  upon  another  person,  by 
promises  IVom  the  defendant,  it  is 
competent  for  the  defendant  to  show 
that  she  not  only  said  the  child  wa& 
not  the  defendant's,  but  that  she 
went  further,  and  said  that  she  had 
been  induced  to  charge  it  upon  the 
defendant  by  the  plaintiff  and  oth- 
ers, members  of  his  &mily.  ib 

6.  It  is  improper  to  admit  evidence  of 
the  reputed  good  character  of  the 
female,  when  her  general  reputation 
has  not  been  attadced.  ib 

6.  A  master  can  maintain  an  action  for 
the  seduction  of  his  serrant,  al- 
though pregnancy  did  not  follow  the 
Illicit  intercourse,  if  there  is  proof, 
suffloient  to  be  submitted  to  the  Ju- 


ry, of  a  loss  of  serrioe,  as  the  rasiilt 
of  the  seduction.     WhiU  t  NMm, 

279 

SET-OFF. 
See  AssiGiros  and  Assiono. 


SHERIFF. 

1.  Where  a  defendant  is  arrested  by  the 
sheriff,  upon  an  order  of  arrest,  and 
gives  bail  and  is  thereupon  discharg- 
ed ftom  custody,  but  the  bail  do  not 
Justify,  the  sheriff  himself  becomes 
bail,  and  is  liable  in  the  same  man- 
ner, and  to  the  same  extent,  as  bail 
to  the  action  would  hare  been,  had 
such  bail  been  given  and  perfected. 
MtteaifY.Siryker,  62 

2.  Hence,  if  the  plaintiff  obtains  a 
Judgment  in  the  action,  and  an  exe- 
cution issued  thereon,  against  the 
property  of  the  defendant,  is  return- 
ed unsatisfied,  and  an  execution 
against  the  body  is  returned  non  est, 
the  sheriff  is  liable  to  pay  the  amount 
of  such  Judgment  with  interests    ib 

8.  The  sheriff's  liability  being  fixed  by 
the  original  Judgment,  evidence  of 
the  insolvency  of  the  Judgment  debt- 
or is  immateriid,  in  an  action  to  en- 
force that  liability,  and  should  be 
rejected.  ib 

4.  It  is  a  clear  breach  of  public  duty 
fbr  a  sheriff,  in  any  case,  to  sufibr 
the  attorney  of  the  plaintiff  to  take 
into  his  hands  the  proceeds  of  a  sale 
and  to  deal  with  and  dispose  of  them 
at  his  pleasure  and  at  the  time  most 
suitable  to  his  convenience.  Van 
lYued  V.  Van  Taud,  489 

6.  In  sales  in  actions  for  the  partition 
of  lands,  the  foreclosure  of  mortga- 
ges, or  to  carry  the  trusts  of  a  will 
or  deed  into  execution,  where  nu- 
merous other  persons  are  interested, 
and  entitied  to  share  in  the  pro- 
ceeds, besides  the  plaintiff,  the  offi- 
cer fails  in  fulfilling  his  official  obli- 
gations^if  he  sufibrs  the  purchase 
money  to  pass  into  hands  otiier  than 
his  own.    Per  Bbown,  J.  ib 

6.  Whenever  such  a  case  occurs,  the 
courts  can  do  no  less  than  hold  the 
sheriff  to  a  rigorous  acoountabili^. 
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7.  Where  a  sale  of  landB  nnder  a  de- 
cree in  a  partition  suit  was  con- 
ducted and  the  lands  were  offered 
for  sale,  and  sold,  by  the  plaintiff's 
attorney,  in  the  name  of  the  nnder 
sheriff,  the  attorney  delivering  the 
deeds  to  the  purchasers  and  receiv- 
in<;  the  porchase  money,  with  the 
assent  of  the  nnder  sheriff,  who  was 
not  present  at  the  sale,  but  who  sub- 
sequently executed  the  deeds,  and 
signed  the  report  of  the  sale ;  fftid 
that  the  under  sheriff  must  be  deem- 
ed to  have  acted,  in  the  matter, 
through  the  attorney,  and  to  have 
ratiflMl  and  affirmed  all  that  he  did 
touching  the  sale ;  and  to  have  re- 
ceived the  proceeds  of  the  sale  into 
his  own  hands,  and  to  have  incurred 
the  usual  liability  therefor.  ib 

8.  Bdd  aisOt  that  the  sale  and  convey- 
ance of  the  lands  mentioned  in  the 
judgment  being  an  official  act,  the 
sheriff  himself  was  liable  to  the 
parties  entitled  to  the  proceeds,  for 
t^eir  respective  shares  thereof,  upon 
a  misapplication  of  the  money  by 
the  attorney,  to  the  same  extent  as 
if  he  had  executed  the  judgment 
himself.  ib 

See  ATTAcmiBirT,  1,  2, 8. 

LnoTATiosB,  Statute  of,  2,  8. 


8LAKDEB. 

1.  In  an  action  for  slander,  where  the 
words  spoken  are  not  actionable  in 
themselves,  but  they  may  beoomo  so 
by  reference  to  the  extrinsic  circum- 
stances in  relation  to  which  they 
were  spoken,  as  that  they  were  ut- 
tered of  and  concerning  the  plain- 
tiff's testimony  as  a  witness  on  the 
trial  of  a  cause,  the  plaintiff  must 
show  that  they  were  spoken  in  ref- 
erence to  a  judicial  proceeding,  be- 
fore a  court  or  officer  of  competent 
Jurisdiction.  JBoimer  t.  MePlunl,  106 

2.  It  must  be  proved  that  the  court  or 
officer  before  whom  the  action  was 
peading  had  jurisdiction  of  the  sub- 
ject matter  of  it,  with  power  to  ad- 
minister an  oath  and  to  examine 
and  take  the  testimony  of  the  wit- 

ib 


SPECIAL  TEBM. 
See  PsAonoi,  2,  8,  6. 


STATUTES. 


1.  Although  the  general  laws  afibcting 
the  subject,  enacted  by  the  British 
parliament,  do  not  extend  to  the 
colonies  of  Great  Britain,  unless  they 
are  specially  named,  it  seems  this  ia 
not  the  rule  in  r^ard  to  those  gen- 
eral statutes  which  relate  to  the 
king's  prerogative,  and  his  disposal 
of  the  crown  lands  or  revenues. 
MeKinenm  v.  ^2t8S,  180 

2.  Those  laws  are  to  operate  upon  the 
sovereign  and  his  acts,  and  are  not 
to  affect  the  subject ;  and  hence  the 
reason  of  the  rule  which  exempts 
colonies  flx>m  the  effect  of  the  oMi- 
nary  legislation  of  parliament — ^to 
wit,  that  they  are  not  represented*- 
does  not  apply,  and  the  rule  Itself 
should  not  exists  %b 


S(JBP(ENA. 
See  Attorvbt. 

SUNDAY. 

1.  Judicial  proceedings,  on  Sunday, 
are  void,  at  common  law;  but  iXL 
other  business  transactions  on  that 
day  are  valid,  unless  prohibited  by 
statute.  Per  Emott,  J.  MerriU  v. 
Earle,  88 

2.  A  contract  for  work  and  labor,  to 
be  void,  under  our  statute  relative 
to  the  observance  of  Sunday,  must 
be  expressly  and  altogether  for  an 
act  which  the  law  forbids.  It  must 
be  a  contract  for  servile  labor  to  be 
performed  on  Sunday  exclusively 
and  expressly,  and  not  on  any  other 
day.  d 

8.  A  contract  for  the  transportation 
of  property,  upon  a  steamboat,  ia 
not  void  because  made  on  Sunday ; 
nor  because  the  voyage  is  to  com- 
mence, and  does  commence,  on  Sun- 
day evening.  ih 

See  Bbookltn,  Citt  of,  6,  7,  8. 


SUBEOQATE. 

1.  It  is  erroneous  for  a  surrogate  to 
allow  an  administrator's  account  or 
claim  against  the  estate,  whatever 
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may  be  the  force  of  the  proof  to  es- 
tablish it  in  the  first  instance,  unless 
It  is  accompanied  by  the  affldavit 
of  the  administrator  stating  that 
such  claim  is  Justly  due,  and  that  no 
payments  have  been  made  thereon, 
and  that  there  are  no  ofibets  against 
the  same,  to  the  knowledge  of  the 
claimant.    Tmrry  ▼.  DayUm,      619 

2.  Where  it  appeared,  on  the  final  ac- 
counting of  an  administrator  before 
a  surrogate,  that  the  deceased  had 
in  his  lifetime  made  advancements 
to  certain  of  his  children,  in  money, 
and  that  the  deceased  left  real 
estate,  which  descended  to  his  heirs ; 
Mdd  that  the  advancoments,  being 
in  money,  were  properly  chargeable 
in  preference  on  the  personiJ  estate, 
and  should  be  taken  into  the  ac- 
count by  the  surrogate,  in  the  distri- 
bution of  the  estate.  %b 

8.  The  rule  required  by  equity,  and 
that  intended  by  the  statutes,  is  that 
advancements  made  by  real  estate 
shall  go  first  against  the  real  estate 
descended,  and  be  charged  upon  the 
shares  of  heira  and  against  those  who 
represent  those  shares ;  whUe,  on  the 
other  hand,  advancements  made  in 
personal  estate  or  money  shall  be 
first  accounted'  for  in  the  distribu- 
tion of  the  personalty,  and  be  charg- 
ed upon  the  next  of  kin  as  such, 
and  upon  the  shares  which  they  re- 
present %b 

4.  When  a  surrogate  has,  upon  the  ap- 
plication of  a  judgment  creditor  of 
a  decedent,  ascertained  and  de- 
termined that  the  plaintiff's  judg- 
ment is  a  valid  and  legal  claim,  or  a 
subsisting  demand,  against  the  es« 
tate  of  the  deceased,  and  is  justly 
due  and  owing  therefrom,  his  duty 
in  respect  to  such  Judgment  is 
ended,  except  to  enter  the  same  in 
a  book  of  his  proceedings.  Cleve- 
iand  V.  Whiton,  644 

6.  He  cannot  go  fturther,  and  ascertain 
that  the  Judgment  creditor  owes  the 
devisees  of  the  real  estate  a  certain 
amount  of  rent  therefor,  and  then 
exercise  the  prerogative  of  a  Judge 
in  equity,  and  apply  the  same  upon 
'  the  Judgment  The  legislature  has 
given  him  no  such  power.  %b 

8$9  JvBiiDionoir,  11  to  14. 


TAXES  AND  TAXATION. 
See  Bail  Road  CoxpAvxsa,  1,  2,  8 

TENANTS  IN  COMMON. 

1.  Where  a  tenant  in  conmion  of  per- 
sonal property,  consisting  of  shingle 
mills  or  madiines  and  of  a  clap- 
board or  siding  mill,  and  an  engine 
^.  used  for  operating  such  ma- 
chinery and  manufacturing  lumber, 
removes  such  property  out  of  the 
building  in  which  it  is  situated,  and 
puts  up  the  mills  and  engine  in  a 
building  of  bis  ovrn,  in  another  town, 
several  miles  distant,  and  uses  the 
same  there,  in  the  manufkcture  of 
his  own  lumber,  this  is  such  a  de- 
struction of  the  property  held  in 
common  as  will  support  an  action 
by  a  co-tenant,  for  the  conversion 
thereof.    Benedict  v.  ffoward,   669 


TBUSTS  AND  TRUSTEES. 

1.  The  conveyance  of  a  rail  road  in 
trust  to  secure  bondholders,  with 
authority  to  the  trustee,  on  default 
of  the  company  in  paying  coupons, 
to  take  possession  and  run  the  road 
and  collect  the  income,  gives  no 
title  to  money  voluntarily  deposited 
to  the  credit  of  the  trustee  for  the 
payment  of  coupons,  by  the  oflBcers 
of  the  rail  road  company,  when  the 
trustee  has  not  taken  possession  of, 
or  run  tho  road,  nor  taken  any  ac- 
tion against  the  company  by  virtue 
of  the  trust  deed.     Coe  v.  Beekwiih, 

889 

2.  Money  deposited  to  the  credit  of  a 
person  designated  in  the  deposit  as 
a  trustee,  under  prior  instructions 
to  such  person  and  to  the  depositary 
that  the  money  should  be  applied  to 
the  payment  of  several  creditors, 
cannot  be  reached  by  attachment  in 
favor  of  one  of  those  creditors, 
against  the  debtor,  in  an  action  at 
law.  tfr 

8.  The  person  to  whose  credit  the  de- 
posit is  so  made  is  a  trustre  of  the 
ftind,  and  is  entitled  to  apply  to  a 
court  of  equity  for  instructions  in 
the  execution  of  bis  tmst  «( 
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4.  The  credltora  have  a  vested  intei^t 
in  the  ftmd,  and  the  debtor  making 
the  deposit  cannot  afterwards  con- 
trol or  divert  it.  ib 

6.  In  an  action  by  the  trustee,  for  in- 
structions from  the  court,  pis  to  the 
administration  of  the  trust,  neither 
the  sheriff  holding  a  warrant  of  at- 
tachment against  the  depositor,  nor 
the  depositary  of  the  fund,  are  ne- 
cessary parties,  where  the  plaintiff 
in  the  attachment  suit  has  been 
Joined  as  a  party.  %b 

6.  In  such  action  ail  the  creditors  need 
not,  in  case  they  are  numerous  and 
unknown  to  the  plaintiff,  be  Joined 

,  as  parties.  4b 

7.  Where  a  grant  for  a  yaluable  con- 
sideration is  made  to  one  person, 
and  the  consideration  therefor  is 
paid  by  another,  no  interest,  legal 
or  equitable,  vests  in,  or  results  to, 
the  latter,  upon  which  a  judgment 
and  execution  can  attach.  MpCari- 
neyy.Bosiunck,  890 

8.  The  trust  which  in  such  cases — 
where  a  fhiudulent  intent  is  not  dis- 
proved —  results,  under  the  statute, 
in  favor  of  the  creditors  of  the  party 
paying  the  consideration,  to  the  ex- 
tent that  may  be  necessary  to  satis- 
fy their  demands,  is  a  trust  which 
can  only  be  enforced  in  equity,     tb 

9.  A  creditor  at  large  cannot  institute 
such  a  suit  in  equity,  before  the  re- 
covery of  a  Judgment  in  our  courts, 
and  the  return  of  an  execution  is- 
sued thereon  unsaUsfled.  ib 

10.  A  judgment  recovered  in  another 
state  does  not  constitute  a  sicifficient 
basis  for  a  suit  in  equity  to  enforce 
a  trust  in  favor  of  the  judgment 
creditor.  The  plaintiff  must  first 
sue  upon  such  judgment,  here,  and 
recover  a  new  judgment  and  issue 
an  execution  thereon,  and  have  it 
returned  unsatisfied,  and  thus  estab- 
lish the  fact  that  he  has  exhausted 
his  remedy  at  law.  i^ 


u 

UNIVBEBITY  OP  NEW  YORK. 
Sm  CoMBTinmovix  Law,  1,  2,  8. 

Vol.  XXXI.  45 


USE  AND  OCCUPATION. 

1.  To  authorize  an  action  for  use  and 
occupation,  the  conventional  rela- 
tion of  landlord  and  tenant  must 
exist  between  the  parties.  Sylvester 
T.  iZolston,  286 

2.  Where  one  goes  into  possession  of 
land  under  a  contract  to  purchase, 
and  not  as  tenant,  and  in  conse- 
quence of  the  vendor's  failure  to 
perform  the  contract,  the  purchaser 
abandons  the  premises,  he  will  not 
be  liable  either  for  rent,  or  for  use 
and  occupation.  ib 


USURY. 

1.  Where  the  defense  of  usury  is  set  up, 
the  defendant  is  required  to  show  a 
corrupt  and  illegal  contract  by 
which  more  than  7  per  cent  was  ta- 
ken, for  the  use  or  loan  of  the  money 
advanced.  Or%gg$v,  Howe^  lOO 

2.  He  is  bound  to  set  up  the  contract 
in  his  answer,  giving  its  terms,  and 
the  amount  of  the  usurious  premium 
or  interest  taken  by  the  lender.  And 
the  U8U17  must  be  proved  as  set  up 
in  the  pleading.  v> 

8.  Where  an  answer  set  up  one  entire 
contract  for  the  discounting  of  two 
drafts  for  |1260  each,  and  the  taking 
of  the  sum  of  |126  as  premium  or 
interest,  and  the  proof  made  out  two 
contracts,  each  at  a  discount  of  one- 
eighth  of  one  per  cent,  for  the  time 
which  would  elapse  before  maturity, 
but  the  time  for  which  the  discount 
was  taken,  or  the  sum  taken  was  not 
shown;  a  wu  held  that  the  vari- 
ance was  fiital  to  the  defense.       ib 

4.  Where  the  defense  of  usury  is  set 
up  to  an  action  on  a  promissory 
note,  and  the  lender  of  Uie  money, 
being  called  as  a  witness,  refoses  to 
testify,  on  the  ground  that  his  an- 
swer xnight  criminate  himself,  the 
referee,  unless  he  knows  that  no 
usury  was  in  fact  taken,  should  not 
attempt  to  compel  the  witness  to  an- 
swer.   Fdhwi  V.  WiUan,  162 

6.  If  the  counsel  does  not  daim  that 
usury  has  in  ftu;t  been  taken,  he 
shoiUd  so  state,  and  ask  the  referee 
to  instruct  the  witness  that  a  mere 
agreement  for  a  usurious  premium 
is  not  criminal.    If  he  teils  to  do  so. 
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it  is  too  Uto  to  nlM  that  qnettioa 
on  appeal.  4b 

6.  If,  afbsr  sach  an  ezplanatioa,  the 
witiMM  Btill  decUneB  to  answer,  on 
the  ground  that  it  might  criminate 
himself,  it  will  be  equivalent  to  his 
swearing  that  an  usurious  premium 
was  actually  taken.  4k 


V 

VARIANCE. 
Sm  UsvsT,  8. 

VENDOR  AND  PURCHASER. 

1.  At  law,  a  vendor  cannot  reoover  the 
purchase  money  agreed  to  be  paid 
by  the  purchaser,  nor  the  amount  of 
a  note  given  as  collateral  security 
for  the  payment  of  an  installment 
thereof,  unless  he  is  able  to  give  a 
good  title  to  aH  the  lands  described 
in  the  agreement.  Letnt  v.  McMU- 
Un,  896 

2.  The  flict  that  the  purchaser  still  re- 
mains in  possession  of  the  premises, 
and  has  not  surrendered  the  same  to 
the  vendor^  will  not  prevent  his  set- 
ting up,  as  a  defense  to  an  action  on 
a  note  given  for  the  purchase  money, 
the  inability  of  the  vendor  to  give  a 
good  title  to  a  portion  of  the  prem- 
ises, ih 

8.  In  an  action  by  a  purchaser  of  goods, 
against  the  vendor,  for  a  breach  of 
Uie  implied  warranty  of  title,  on  the 
ground  that  the  goods  belonged  to 
another  person  at  the  time  of  the 
sale,  and  that  the  latter  has  recover- 
ed a  judgment  against  the  plaintiff 
for  converting  the  same,  the  plain- 
tiff need  not  prove  that  he  has  paid 
such  judgment.  ^«W  v.  i>«w«y,  640 

4.  Nor  is  it  necessary  for  him  to  show 
that  he  gave  his  vendor  notice  of  the 
suit  brought  against  him  by  the  real 
owner  of  Uie  property.  His  omis- 
sion to  give  such  notice  will  only 
prevent  his  recovering  of  the  vendor 
any  of  the  costs  of  that  suil^  and 
will  throw  the  burden  upon  him  of 
proving,  by  evidence  other  than  the 
record  of  the  former  suit,  that  the 
vendor  had  no  title  to  the  property, 
at  the  time  he  sold  it  to  him.        ib 


6.  In  an  action  by  a  purchaser  of 
goods,  against  the  vendor,  for  breach 
of  the  implied  warranty  of  title,  the 
plaintiff  is  entitled  to  recover  the 
price  paid  by  him  for  the  property, 
with  interest.  ih 

6.  Although  the  law  tolerates  a  sepa- 
ration of  the  apparent  from  the  real 
ownership  of  chattels  in  some  cases, 
when  the  honesty  of  the  transaction 
is  made  to  appear,  yet  when  the 
purposes  for  which  the  possession  of 
property  is  delivered  to  a  buyer  are 
inconsistent  with  the  continued  own- 
ership of  the  vendor,  the  transaction 
will  be  presumed  fraudulent  as 
against  purchasers  and  creditors, 
l^e  form  of  the  transaction  will  be 
deemed  to  be  colorable,  and  the  titie 
be  held  to  have  vested,  absolutely, 
in  the  buyer.  Ludden  v.  Haztn^  660 

7.  H.  purchased  of  the  plaintiff  a  quan- 
tity of  liquors  for  the  purpose  of 
stocking  an  unlicensed  grocery,  and 
gave  a  receipt  therefor^  specifying 
tiiat  the  same  were  to  remain  the 
property  of  the  seller  until  paid  for ; 
the  liquors  to  be  paid  for  when  sold, 
or  returned  when  called  for.  EM 
that  the  transaction  could  not  be  up- 
held as  a  conditional  sale ;  that  by 
the  contract  of  sale  and  the  deliv- 
ery of  the  liquors  to  H.  to  make  a 
part  of  his  stock  in  trade  and  to  be 
retailed  to  his  customers,  the  prop- 
erty vested  in  him,  and  became  lia- 
ble for  his  debts.  «& 


w 

WIDOW. 

There  is  no  legal  presumption  that  a 
widow  occupies  the  relation  of  per- 
sonal representative  of  her  husband, 
Heidenkwmer  v.  WQton,  686 

B€€  Chose  ix  Actxov. 
DoiaczL. 


WILL. 

1.  A  testator,  by  his  win,  among  other 
things,  devised  to  his  executors  aU 
his  real  estate,  excepting  the  fkrm 
devised  to  his  wife,  in  imui  to  re« 
ceive  the  rents  and  profits,  and  after 
providing  that  the  same  should  be 
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paid  to  his  wlft,  and,  on  her  death, 
in  part  to  his  daughter  daring  her 
life,  or  nntil  a  diTision  of  the  estate 
shoidd  take  place  as  thereinafter 
proTided,  directed  the  ezecnton, 
from  the  residue  of  such  proceeds, 
to  pay  on  accoont  of  the  moneys 
dne  on  honds  and  mortgagee  such 
payments  as  they  could,  and  to  pay 
all  indehtedness  of  the  estate  until 
the  estate  should  be  ftee,  clear  and 
discharged  of  and  from  all  Hens  and 
incumbrances ;  and  until  such  pay- 
ments could  be  made,  the  executors 
were  authorised  to  invest  such  pro- 
ceeds, from  time  to  time.  He  also 
directed  that  after  the  estate  was 
free  of  all  liens  and  incumbrances, 
the  executors  should  continue  to  re- 
oeire  all  the  rents  and  profits  there- 
of, and  to  divide  the  residue  of  such 
proceeds  among  his  children,  and 
thi  issue  of  any  that  might  be  dead, 
yearly  and  every  year,  until  all  the 
Issue  then  living  of  his  children, 
should  have  arrived  at  the  age  of 
twenty  mie  years.  HM  that  nono 
of  the  provisions  of  the  will,  for  the 
accumulation  of  the  rents  sod  prof- 
its, were  within  the  terms  of  the 
statute  relative  to  accumulations; 
and  that  the  whole  devise  to  the 
executors,  in  trust,  was  therefore 
void,  and  the  estate  vested  in  the 
children  of  the  testator,  in  fee. 
Bean  v.  Hodman^  78 


2.  A  testator,  by  his  will,  devised  as 
ft^ows:  *'I  give,  devise  and  be- 
queath to  my  said  wife,  all  my  lands, 
tenements  and  real  estate,  to  have 
and  to  hold  the  same  to  her,  her 
heirs  and  assigns,  upon  trust  to  re- 
ceive the  rents,  issues  and  profits 
thereof,  and  apply  to  the  use  of,  or 
pay  to  each  of  my  sons  and  daugh- 
ters an  equal  portion  thereof  during 
their  respective  natural  lives;  and 
as  to  my  daughters,  to  pay  them, 
respectively,  their  portion  of  the 
said  rents,  issues  and  profits,  on  their 
own  separate  receipt,  free  from  any 
control,  debts  or  liabilities  of  their 
respective  husbands,  (if  any,)  and  in 
all  cases  in  like  manner,  and  with 
like  effect  as  if  sole  and  unmarried, 
as  to  such  as  shall  be  married  at  the 
time  of,  or  after,  my  decease."  HM 
that  the  trust  was  not  void  as  un- 
lawftdly  suspending  the  power  of 
alienation ;  but  that  both  the  trust 
and  the  devise  were  valid.  ib 


8.  When  it  clearly  appears,  fWnn  n  will, 
that  the  testator  has  distributed  the 
residue  of  his  property,  after  mak- 
ing provision  for  his  widow,  amongst 
his  children  or  other  persons,  hi 
such  proportions  as  he  considered 
them  entitled  to ;  and  that,  to  allow 
the  widow  to  take  both  the  provision 
of  the  will  and  her  dower  out  of  the 
estate  would  defeat,  or  materially 
lessen,  the  allotments  to  all  or  any 
of  the  devisees  or  legatees,  the  in- 
tention of  the  testator,  not  to  give 
her  both  the  provision  and  dower 
out  of  his  estate,  is  plainly  manifest- 
ed, and  the  court  should  require  the 
widow  to  elect.  Dodge  v.  Dodge,  418 

4.  A  testator,  by  his  will,  devised  to 
his  wife,  during  her  life,  the  use  of 
the  homestead  at  T.  except  such 
part  as  he  bequeathed  to  his  son.  He 
then  gave  to  her  an  annuity  of  |400 
during  life,  charged  upon  certain 
lots  situate  in  the  city  of  New  Tork, 
which  lots  were  divided  among  his 
children.  It  was  provided  that  those 
lots  ihould  be  holden  to  pay  their 
respective  shares  of  the  annuity,  in 
proportion  to  their  assessed  valua- 
tion in  the  public  inventory  of  prop- 
erty. It  was  farther  provided  that 
the  testator's  son  J.  should  never 
possess  the  right  to  sell  the  house 
and  lot  devised  to  him,  but  that  the 
same  should  be  held  by  a  trustee  to 
be  appointed  by  the  court,  and  the 
trust  should  cease  at  the  death  of 
J. ;  and  that  J.  should  not  receive 
any  income  from  the  rents  or  prof- 
its of  the  premises,  unless  he  should 
become  the  head  of  a  fiunily;  in 
which  case  the  entire  annual  income 
should  accrue  to  him ;  or  if  J.  should 
remain  single  at  the  ago  of  40  years 
and  upwai^,  and  become  infirm  or 
unable  to  support  himself,  the  trus- 
tee was  directed  to  grant  him  an 
annuity  of  $100  for  bis  support  It 
was  farther  provided  that  as  there 
were  certain  incumbrances  upon  the 
New  Tork  lots,  the  proceeds  and 
profits  of  the  estate,  after  the  nec- 
essary current  expenses  were  paid 
therefh>m,  should  bo  appropriated 
to  pay  the  annuity.  HtAd  that  the 
provlBions  of  the  will,  in  behalf  of 
the  testator's  children,  demonstra- 
ted that  it  was  not  his  intention  to 
give  the  widow  both  dower  and  the 
annuity ;  and  that  she  was  bound 
to  elect  between  the  annuity  and 
her  dower.  ib 
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5.  The  ntl  and  peraonal  astate  of  a  tee- 
'  tatrix  were,  by  her  will,  directed  to 
be  coDTerted  into  money  by  her  ex- 
ecutors, and  after  the  payment  of 
debts,  &c.,  the  proceeds  were  dis- 
posed of  as  follows :  One  third  part 
was  given  to  £.  S. ;  ono  third  part  to 
M.  8.,  the  executor,  in  trust  for 
8.  v.  8.  and  her  children;  and  the 
remaining  third  part  was  directed 
to  be  put  at  interest  on  bond  and 
mortgage,  or  otherwise  securely  in- 
vested, during  the  lifetime  of  J.  J.V., 
and  the  net  annual  income  thereof 
paid  over  to  him  during  bis  life,  with 
remainder  over,  of  three-fourths 
thereof,  to  her  nephews,  F.,  J.  and 
8.,  and  of  one- fourth  part  thereof  to 
her  surviving  executor,  in  trust  for 
J.  y.  W.  The  inventory  ^f  the  per- 
sonal estate  made  April  10,  1846, 
included  a  mortgage,  given  by  one 
W.  on  certain  lots  at  Harlem,  on 
which  there  was  due  the  sum  of 
$1612.81.  This  mortgage  the  exec- 
utors proceeded  to  foreclose,  and 
bid  the  same  in  for  the  sum  of  $760, 
at  the  master's  sale,  and  took  a  deed 
therefor,  April  18,  1846.  In  April, 
1869,  the  executors  sold  the  lots, 
and  realized  from  the  sale  $8461, 
over  and  above  all  expanses,  dtc. 
Held^  1.  That  the  sale  of  the  prop- 
erty to  the  executors,  under  the  de- 
cree in  the  foreclosure  suit,  effected 
no  change  in  the  nature  of  the  prop- 
erty, so  far  as  the  executors,  distrib- 
utees and  cestuit  que  irust  were  con- 
cerned ;  and  that  although  the  title 
was  absolute  in  the  executors,  they 
held  it  precisely  as  they  held  the 
mortgage  security.  2.  That  the  sum 
of  $8461,  realized  by  the  executors 
from  the  sale  of  the  mortgaged  prem- 
ises, was,  after  deducting  the  exec- 
utors' commissions,  to  be  applied  as 
follows :  1st.  To  replace  the  sum  of 
$1612.31  which  the  Harlem  lots 
owed  to  the  principal  of  the  estate, 
one  third  part  of  which  was  the 
property  of  £.  S. ;  one  third  part  to 
remain  with  M.  S.  as  trustee  for 
8.  V.  8.  and  her  children ;  and  the 
remaining  one  third  was  to  be  invest- 
ed at  interest  for  the  use  of  J.  J.  Y . 
during  life,  with  remainder  over,  &c. 
2d.  That  from  the  proceeds  of  the 
sale  there  should  next  be  taken  the 
interest  upon  the  sum  of  $1612.81 
fh)m  April  10, 1846,  and  one  third 
part  thereof  paid  to  £.  8. ;  one  third 
part  to  M.  8.  trustee  for  8.  Y.  8.  and 
her  children;   and   the  remaining 


third  part  paid  to  J.  J.  V.  fbr  bis 
own  use,  and  in  satisfaction  of  his 
interest  in  the  income  of  the  ftind. 
8d.  That  whatever  should  remain, 
after  those  deductions  and  pay- 
ments, and  after  paying  the  costs, 
was  to  be  regarded  as  a  part  of  the 
principal  of  the  estate,  and  should 
be  appropriated  in  the  same  manner 
as  before  directed  in  respect  to  the 
principal  sum  of  $1612.81.  Schoim- 
maker  ▼.  Vgn  Wyck,  467 

6.  A  testator,  by  his  will,  devised  to 
his  wife,  for  life,  certain  real  estate. 
He  made  other  devises,  and  then  de- 
vised and  bequeathed  one  third  part 
of  the  rest,  residue,  remainder  and 
reversion  of  his  estate,  real  and  per- 
sonal, to  M.,  the  defendant,  and  to 
the  heirs  of  her  body  forever ;  and 
in  case  of  her  death  without  issue 
then  living,  he  devised  and  be- 
queathed her  said  portion,  to  be  di- 
vided in  equal  parts,  to  the  Trustees 
of  the  Theological  Seminary  of  Au- 
burn, and  to  the  Trustees  of  the  Buf- 
falo Orphan  Asylum,  in  fee  forever, 
for  the  uses  and  purposes  contem- 
plated by  their  respective  charters. 
116  then  devised  and  bequeathed  to 
C.  and  the  heirs  of  his  body,  forever, 
another  third.  And  in  case  of  C.'s 
death  without  issue  then  living,  the 
testator  devised  and  bequeathed  his 
said  portion,  to  be  divided  in  equal 
parts,  to  the  Trustees  of  the  Theo- 
logical Seminary,  and  to  the  Trustees 
of  the  said  Orphan  Asylum,  in  fee, 
forever,  for  the  like  uses  and  4>ur- 
poses.  The  widow  died  in  1866,  and 
G.  died  in  1867  without  issue  then 
living.  The  Trustees  of  the  Theo- 
logical Seminary  claimed,  under  the 
will,  one  sixth  of  the  rest,  residue, 
remainder  and  reversion  of  the  es- 
tate, and  the  plaintiff,  who  was  a 
sister  of  C,  claimed  it  as  heir  at  law 
of  G.  At  the  death  of  the  testator 
the  Theological  Seminary  was  not 
authorized,  l^  its  charter,  or  by 
statute,  to  take  real  estate  by  devise, 
but  it  had  capacity  to  do  so  at  the 
time  of  the  death  of  0.  HM,  1.  That 
the  estate  attempted  to  be  devised  to 
the  Theological  Seminary  was  not 
an  executory  devise,  but  was  a  con- 
tingent remainder,  and  would  have 
been  such  at  common  law.  2.  That 
inasmuch  as  the  Theological  Semi- 
nary had  no  power  to  take,  at  the 
time  of  the  testator's  death,  and  the 
testator  did  not  contemplate  that 
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liby  additional  capacity  ihoYild  be 
conferred  npon  it,  to  enable  it  to 
take  such  remainder,  the  deviae  to 
the  TnuteeB  of  the  Theological  Sem- 
inary was  yoid.  8.  That  the  Trus- 
tees of  the  Theological  Seminary 
had  no  title  to,  or  interest  in,  the  real 
estate  of  the  testator;  bat  that  the 
plaintiff  was  seised  in  fee,  as  the 
heir  of  C,  of  the  one  half  of  the  nn- 
dlTided  third  derised  to  G.  Le$lie 
Y.  ManhaB,  660 

7.  All  the  contingencies  npon  which  an 
estate,  created  by  will,  is  to  depend, 
mnst  be  contained  in  the  will ;  and 
the  coorts  cannot  change  the  estate, 
by  incorporating  any  other  contin- 
gency or  condition.   Per  Mabvin,  J. 

ib 
Prdbatig  qfwHl,  Sn  Jubisdictioit,  14. 

WITNESS. 

1.  The  proTision  in  the  899th  section 
of  the  code,  that  a  party  shall  not 
be  examined  as  a  witness  unless  the 
adYerse  party  or  person  in  interest 
is  living,  does  not  exclude  a  party 
from  being  a  witness  when  the  op- 
posite party  is  a  corporation.  Jokii^ 
son  y.  Mcintosh,  267 

2.  In  an  action  brought  by  husband 
and  wife,  to  cancel  a  bond  and  mort- 
gage executed  by  them,  and  to  re- 
strain the  foreclosure  of  the  mort- 
gage, the  husband  offered  himself  as 
a  witness  to  prove  usury  in  the  con- 
sideration. Bsld  that  the  husband 
was  a  competent  witness  on  his  own 
behalf,  notwithstanding  the  wife's 
interest  in  the  event  of  the  suit,  by 
reason  of  her  inchoate  right  of  dower 
in  the  mortgaged  premises.  Batbott 
V.  Thomas,  277 

8.  A  party  to  the  record  in  proceedings 
before  a  surrogate  upon  the  final  ac- 
counting of  an  administrator,  is  not 
a  competent  witness.  Tsrry  r,  Da/y- 
ion,  519 

4.  Neither  the  act  of  December  14, 
1847,  authorizing  parties  in  civil 
suits  to  obtain  the  testimony  of  the 
adverse  party,  nor  the  899th  section 
of  the  code,  authorizing  parties  to 
be  examined  on  their  own  behalf, 
has  any  reference  to  proceedings  be- 
fore a  surrogate.  i5 

See  LiBXL,  7. 


WOBE  AND  LABOB. 


1.  Where  a  party  enters  into  a  con- 
tract to  work  for  another  for  a  term 
of  years,  at  a  specified  stlm  per  an- 
num, payable  quarterly,  and  is  dis- 
charged by  his  employer  before  the 
end  of  the  term,  he  has  three  reme- 
dies, either  of  which  he  may  pursue 
at  his  election.  1.  He  may,  the  mo- 
ment the  contract  is  broken,  bring 
a  special  action  to  recover  the  dam- 
ages arising  from  the  breach ;  2.  He 
nuiy  tniat  the  contract  as  rescinded, 
and  immediately  sue  on  the  qttat^ 
ium  Mtruii,  for  the  work  actually 
performed ;  or  8.  He  may  wait  untU 
the  termination  of  the  period  for 
which  he  was  hired,  and  claim  as 
damages  the  wages  agreed  to  be 
paid,  by  the  contract.  Colbum  ▼. 
Woodworth,  881 

2.  But  a  party  cannot,  under  such  cir- 
cumstances, pursue  all  these  reme- 
dies, in  separate  actions.  An  ac- 
tion upon  one,  and  judgment  upon 
it,  will  operate  as  a  bar  to  any  far- 
ther action.  ib 

8.  Thus,  if  a  person,  hired  for  three 
years,  is  discharged  by  his  employer 
during  the  second  quarter,  and  sues 
to  recover  for  arrears  of  wages,  and 
damages  for  the  breach,  and  recov- 
ers a  Judgment  for  one  quarter's 
wages,  this-  will  be  a  bar  to  a  second 
suit,  upon  the  same  contract,  for 
wages  of  the  subsequent  quarters  of 
the  first  year  and  damages.  %b 

4.  And  this,  notwithstanding  the  ref- 
eree decided,  in  the  former  action, 
that  the  plaintiff  could  only  recover 
one  quarter's  wages,  and  the  court 
ordered  judgment  in  accordance 
with  such  decision.  «6 

6.  If  a  party  submits  his  daim,  to  be 
passed  upon,  this  will  operate  as  a 
bar  to  a  subsequent  suit,  even  though 
the  decision  of  the  court  thereon  be 
erroneous;  provided  the  cause  of 
action  has  then  accrued.  %b 

6.  The  error,  if  any,  must  be  correct- 
ed in  that  action,  by  review  of  the 
verdict  or  Judgment;  and  not  by  a 
new  action  for  the  same  cause.     %b 
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